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professional depends on the extent of 
the invention, imagination, origi-
nality, or talent exercised by the em-
ployee. Determination of exempt cre-
ative professional status must be made 
on a case-by-case basis. This require-
ment generally is met by actors, musi-
cians, composers, conductors, and solo-
ists; painters who at most are given 
the subject matter of their painting; 
and writers who choose their own sub-
jects and hand in a finished piece of 
work to their employers. This require-
ment generally is not met by a person 
who is employed as a retoucher of pho-
tographs, since such work is not prop-
erly described as creative in character. 

(b) Federal employees engaged in the 
work of newspapers, magazines, tele-
vision, or other media are not exempt 
creative professionals if they only col-
lect, organize, and record information 
that is routine or already public, or if 
they do not contribute a unique inter-
pretation or analysis to a news prod-
uct. For example, employees who mere-
ly rewrite press releases or who write 
standard recounts of public informa-
tion by gathering facts on routine com-
munity events are not exempt creative 
professionals. Employees also do not 
qualify as exempt creative profes-
sionals if their work product is subject 
to substantial control by the organiza-
tion. However, when the work requires 
invention, imagination, originality, or 
talent, as opposed to work which de-
pends primarily on intelligence, dili-
gence, and accuracy, such employees 
may qualify as exempt creative profes-
sionals if their primary duty is per-
forming on the air in radio, television 
or other electronic media; conducting 
investigative interviews; analyzing or 
interpreting public events; writing edi-
torials, opinion columns, or other com-
mentary; or acting as a narrator or 
commentator. Work that does not fully 
meet the creative professional exemp-
tion criteria does not preclude exemp-
tion under another exemption cat-
egory. For example, public affairs work 
under control of the organization that 
does not meet the creative professional 
exemption may meet the administra-
tive exemption. 

§ 551.210 Computer employees. 
(a) Computer systems analysts, com-

puter programmers, software engi-
neers, or other similarly skilled work-
ers in the computer field are eligible 
for exemption as professionals under 
section 13(a)(1) of the Act and under 
section 13(a)(17) of the Act. Because job 
titles vary widely and change quickly 
in the computer industry, job titles are 
not determinative of the applicability 
of this exemption. 

(b) The exemption in section 13(a)(1) 
of the Act applies to any computer em-
ployee whose annual remuneration ex-
ceeds the salary-based nonexemption 
prescribed in § 551.203. The exemption 
in section 13(a)(17) applies to any com-
puter employee compensated on an 
hourly basis at a rate of basic pay (as 
defined in § 551.203(b)) not less than 
$27.63 an hour. In addition, these ex-
emptions apply only to computer em-
ployees whose primary duties consist 
of: 

(1) The application of systems anal-
ysis techniques and procedures, includ-
ing consulting with users, to determine 
hardware, software or system func-
tional specifications; 

(2) The design, development, docu-
mentation, analysis, creation, testing 
or modification of computer systems or 
programs, including prototypes, based 
on and related to user or system design 
specifications; 

(3) The design, documentation, test-
ing, creation or modification of com-
puter programs related to machine op-
erating systems; or 

(4) A combination of the aforemen-
tioned duties, the performance of 
which requires the same level of skills. 

(c) Computer manufacture and repair. 
The exemption for employees in com-
puter occupations does not include em-
ployees engaged in the manufacture or 
repair of computer hardware and re-
lated equipment. Employees whose 
work is highly dependent upon, or fa-
cilitated by, the use of computers and 
computer software programs (e.g., en-
gineers, drafters and others skilled in 
computer-aided design software), but 
who are not primarily engaged in com-
puter systems analysis and program-
ming or other similarly skilled com-
puter-related occupations as identified 
in paragraph (b) of this section, are 
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also not exempt computer profes-
sionals. 

(d) Executive and administrative com-
puter employees. Computer employees 
within the scope of this exemption, as 
well as those employees not within its 
scope, may also have executive and ad-
ministrative duties which qualify the 
employees for exemption under this 
subpart. For example, systems analysts 
and computer programmers generally 
meet the duties requirements for the 
administrative exemption if their pri-
mary duty includes work such as plan-
ning, scheduling, and coordinating ac-
tivities required to develop systems to 
solve complex business, scientific or 
engineering problems of the organiza-
tion or the organization’s customers. 
Similarly, a senior or lead computer 
programmer who manages the work of 
two or more other programmers in a 
customarily recognized organizational 
unit, and whose recommendations re-
garding the hiring, firing, advance-
ment, promotion, or other change of 
status of the other programmers are 
given particular weight, generally 
meets the duties requirements for the 
executive exemption. Alternatively, a 
senior or lead computer programmer 
who leads a team of other employees 
assigned to complete a major project 
that is directly related to the manage-
ment or general business operations of 
the employer or the employer’s cus-
tomers generally meets the duties re-
quirements for the administrative ex-
emption, even if the employee does not 
have direct supervisory responsibility 
over the other employees on the team. 

§ 551.211 Effect of performing different 
work or duties for a temporary pe-
riod of time on FLSA exemption sta-
tus. 

(a) Applicability. Performing different 
work or duties for a temporary period 
of time may affect an employee’s ex-
emption status. 

(1) When applicable. This section ap-
plies only when an employee must per-
form work or duties that are not con-
sistent with the employee’s primary 
duties for an extended period, that is, 
for more than 30 consecutive calendar 
days—the ‘‘30-day test.’’ The period of 
performing different work or duties 
may or may not involve a different ge-

ographic duty location. The exemption 
status of an employee temporarily per-
forming different work or duties must 
be determined as described in this sec-
tion. 

(2) When not applicable. This section 
does not apply when an employee is de-
tailed to an identical additional posi-
tion as the employee’s position or to a 
position at the same level with the 
same basic duties and exemption status 
as the employee’s position. 

(b) An agency generally may not 
change an employee’s exemption status 
based on a snapshot of the employee’s 
duties during a particular week, unless 
the week involves emergency work 
under paragraph (f) of this section. An 
agency must: 

(1) Assess an employee’s temporary 
work or duties over a reasonable period 
of time (the 30-day test), compare them 
with the primary duties upon which 
the employee’s exemption status is 
based, and determine the employee’s 
exemption status as described in 
§§ 551.203 through 551.210; and 

(2) Ensure that it does not avoid reas-
sessing, and perhaps changing, an em-
ployee’s exemption status by breaking 
up periods of temporary work or duties 
with periods of having the employee 
perform his or her regular work or du-
ties. For example, an agency may not 
assign exempt employees to perform 
nonexempt work or duties for 29 con-
secutive calendar days, return them to 
their exempt duties for two or three 
days, then assign them again to per-
form nonexempt work for another 29 
days. 

(c) Aggregation of more than 30 non-
consecutive calendar days over an ex-
tended period does not meet the 30-day 
test and may not be used to change an 
employee’s exemption status. For ex-
ample, if an exempt employee performs 
nonexempt duties 4 days in one week, 2 
days in the following week, and so on 
over a period of weeks or months, the 
days of nonexempt work may not be 
aggregated for the purpose of changing 
the employee’s exemption status. 

(d) Effect on nonexempt employees. (1) 
A nonexempt employee who must tem-
porarily perform work or duties that 
are different from the employee’s pri-
mary duties remains nonexempt for the 

VerDate Nov<24>2008 11:10 Feb 17, 2010 Jkt 220008 PO 00000 Frm 00656 Fmt 8010 Sfmt 8010 Y:\SGML\220008.XXX 220008cp
ric

e-
se

w
el

l o
n 

D
S

K
H

W
C

L6
B

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-09-03T08:59:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




