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§ 551.203

more weeks, except for employees engaged in fire protection or law enforcement activities under section 7(k) of
the Act.

Subpart B—Exemptions and
Exclusions
SOURCE: 72 FR 52765, Sept. 17, 2007, unless
otherwise noted.
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§ 551.201 Agency authority.
The employing agency must review
and make a determination on each employee’s exemption status.
§ 551.202 General principles.
In all exemption determinations, the
agency must observe the following
principles:
(a) Each employee is presumed to be
FLSA nonexempt unless the employing
agency correctly determines that the
employee clearly meets the requirements of one or more of the exemptions
of this subpart and such supplemental
interpretations or instructions issued
by OPM. The agency must designate an
employee FLSA exempt when the agency correctly determines that the employee meets the requirements of one
or more of the exemptions of this subpart and such supplemental interpretations or instructions issued by OPM.
(b) Exemption criteria must be narrowly construed to apply only to those
employees who are clearly within the
terms and spirit of the exemption.
(c) The burden of proof rests with the
agency that asserts the exemption.
(d) An employee who clearly meets
the criteria for exemption must be designated FLSA exempt. If there is a reasonable doubt as to whether an employee meets the criteria for exemption, the employee will be designated
FLSA nonexempt.
(e) While established position descriptions and titles may assist in
making initial FLSA exemption determinations, the designation of an employee as FLSA exempt or nonexempt
must ultimately rest on the duties actually performed by the employee.
(f) Although separate criteria are
provided for the exemption of executive, administrative, and professional
employees, those categories are not
mutually exclusive. Employees who

perform a combination of exempt duties set forth in this regulation may
also qualify for exemption. For example, an employee whose primary duty
involves a combination of exempt administrative and exempt executive
work may qualify for exemption, i.e.,
work that is exempt under one section
of this part will not defeat the exemption under any other section.
(g) Failure to meet the criteria for
exemption under what might appear to
be the most obvious criteria does not
preclude exemption under another category. For example, an engineering
technician who fails to meet the professional exemption criteria may be
performing
exempt
administrative
work, or an administrative officer who
fails to meet the administrative criteria may be performing exempt executive work.
(h) Although it is normally feasible
and more convenient to identify a single exemption category, this is not always appropriate. An exemption may
be based on a combination of functions,
no one of which constitutes the primary duty, or the employee’s primary
duty may involve two categories which
are intermingled and difficult to segregate. This does not preclude designating an employee FLSA exempt, provided the work as a whole clearly
meets the other exemption criteria.
The agency is responsible for showing
and documenting that the work as a
whole clearly meets one or more of the
exemption criteria.
§ 551.203

Salary-based nonexemption.

(a) An employee, including a supervisory employee, whose annual rate of
basic pay is less than $23,660 is nonexempt, unless:
(1) The employee is subject to
§ 551.211 (Effect of performing different
work or duties for a temporary period
of time on FLSA exemption status); or
(2) The employee is subject to
§ 551.212 (Foreign exemption criteria);
or
(3) The employee is a professional engaged in the practice of law or medicine as prescribed in paragraphs (c) and
(d) of § 551.208.
(b) For the purpose of this section,
‘‘rate of basic pay’’ means the rate of
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