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§ 1114.30

admit or deny unless he states that he
has made reasonable inquiry and that
the information known or readily obtainable by him is insufficient to enable him to admit or deny. A party who
considers that a matter of which an admission has been requested presents a
genuine issue for hearing may not, on
that ground alone, object to the request; he may, subject to the provisions of § 1114.31, deny the matter or set
forth reasons why he cannot admit or
deny it.
(b) Effect of admission. Any matter admitted under this rule is conclusively
established unless upon petition and a
showing of good cause the Board enters
an order permitting withdrawal or
amendment of the admission. Any admission made by a party under this
rule is for the purpose of the pending
proceeding only and is not an admission by him for any other purpose nor
may it be used against him in any
other proceeding.
(c) Service of written requests for admission in those proceedings not requiring a
petition. No requests for admission
should be served within 20 days prior to
the date assigned for commencement of
hearing or the filing of opening statements of fact and argument under the
modified procedure, and when requests
for admission are to be served in a foreign country they should not be served
within 40 days prior to such date.
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[47 FR 49562, Nov. 1, 1982, as amended at 61
FR 52713, Oct. 8, 1996]

§ 1114.28 Depositions, requests for admission, written interrogatories,
and responses thereto: inclusion in
record.
At the oral hearing, or upon the submission of statements under the modified procedure, depositions, requests
for admission and written interrogatories, and respective responses may
be offered in evidence by the party at
whose instance they were taken. If not
offered by such party, they may be offered in whole or in part by any other
party. If only part of a deposition, request for admission or written interrogatory, or response thereto is offered
in evidence by a party, any other party
(where the matter is being heard orally) may require him to introduce all of
it which is relevant to the part intro-

duced, and any party may introduce
any other parts. Such depositions, requests for admission and written interrogatories, and responses thereto
should be admissible in evidence subject to such objections as to competency of the witness, or competency,
relevancy, or materiality of the testimony as were noted at the time of
their taking or are made at the time
they are offered in evidence.
§ 1114.29 Supplementation
sponses.
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A party who has responded to a request for discovery with a response
that was complete when made is under
a duty to supplement his response to
include information thereafter acquired in the following instances:
(a) A party is under a duty seasonably to supplement his response with
respect to any question directly addressed to:
(1) The identity and locations of persons having knowledge of discoverable
matters, and
(2) The identity of each person expected to be called as an expert witness
at the hearing, the subject matter on
which he is expected to testify, and the
substance of his testimony.
(b) A party who knows or later learns
that his response is incorrect is under
a duty seasonably to correct his response.
(c) A duty to supplement responses
may be imposed by order, agreement of
the parties, or at any time prior to the
hearing or the submission of verified
statements under the modified procedure through new requests for supplementation of prior responses.
§ 1114.30 Production of documents and
records and entry upon land for inspection and other purposes.
(a) Scope. Any party may serve on
any other party a request:
(1) To produce and permit the party
making the request to inspect any designated documents (including writings,
drawings, graphs, charts, photographs,
phonograph records, tapes, and other
data compilations from which information can be obtained, translated, if necessary, with or without the use of detection devices into reasonably usable
form), or to inspect and copy, test, or
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49 CFR Ch. X (10–1–10 Edition)

sample any tangible things which are
in the possession, custody, or control
of the party upon whom the request is
served, but if the writings or data compilations include privileged or proprietary information or information the
disclosure of which is proscribed by the
Act, such writings or data compilations need not be produced under this
rule but may be provided pursuant to
§ 1114.26(b) of this part; or
(2) To permit, subject to appropriate
liability releases and safety and operating considerations, entry upon designated land or other property in the
possession or control of the party upon
whom the request is served for the purpose of inspecting and measuring, surveying, photographing, testing, or sampling the property or any designated
object or operation thereon.
(b) Procedure. Any request filed pursuant to this rule should set forth the
items to be inspected either by individual item or by category and describe
each item and category with reasonable particularity. The request should
specify a reasonable time, place, and
manner of making the inspection and
performing the related acts.
(c) Limitation under simplified standards. In a case using the Three-Benchmark methodology, each party is limited to ten document requests (including subparts) absent advance authorization from the Board.
(d) Agreements containing interchange
commitments. In any proceeding involving the reasonableness of provisions related to an existing rail carrier sale or
lease agreement that serve to induce a
party to the agreement to interchange
traffic with another party to the agreement, rather than with a third-party
connecting carrier, whether by outright prohibition, per-car penalty, adjustment in the purchase price or rental, positive economic inducement, or
other means, a party to the proceeding
with a need for the information may
obtain a confidential, complete version
of the agreement, with the prior approval of the Board. The party seeking
such approval must file an appropriate
motion containing an explanation of
the party’s need for the information
and a draft protective order and undertaking(s) that will ensure the agreement is kept confidential. The motion

seeking approval may be filed at any
time after the initial complaint or petition, including before the answer to
the complaint or petition is due. A
reply to such a motion must be filed
within 5 days thereafter. The motion
will be considered by the Board in an
expedited manner.
[61 FR 52713, Oct. 8, 1996, as amended at 72 FR
51377, Sept. 7, 2007; 73 FR 31034, May 30, 2008]

§ 1114.31 Failure to respond to discovery.
(a) Failure to answer. If a deponent
fails to answer or gives an evasive answer or incomplete answer to a question propounded under § 1114.24(a), or a
party fails to answer or gives evasive
or incomplete answers to written interrogatories
served
pursuant
to
§ 1114.26(a), the party seeking discovery
may apply for an order compelling an
answer by motion filed with the Board
and served on all parties and deponents. Such motion to compel an answer must be filed with the Board and
served on all parties and deponents.
Such motion to compel an answer must
be filed with the Board within 10 days
after the failure to obtain a responsive
answer upon deposition, or within 10
days after expiration of the period allowed for submission of answers to interrogatories. On matters relating to a
deposition on oral examination, the
proponent of the question may complete or adjourn the examination before he applies for an order.
(1) Reply to motion to compel generally.
Except in rate cases to be considered
under the stand-alone cost methodology or simplified standards, the time
for filing a reply to a motion to compel
is governed by 49 CFR 1104.13.
(2) Reply to motion to compel in standalone cost and simplified standards rate
cases. A reply to a motion to compel
must be filed with the Board within 10
days thereafter in a rate case to be
considered under the stand-alone cost
methodology or under the simplified
standards.
(3) Conference with parties on motion to
compel. Within 5 business days after the
filing of a reply to a motion to compel
in a rate case to be considered under
the stand-alone cost methodology or
under the simplified standards, Board
staff may convene a conference with
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