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(2) Memoranda stating the substance
of all such oral communication; and
(3) All written responses, and memoranda stating the substance of all oral
responses, to materials described in
paragraphs (d) (1) and (2) of this section.
(e) Upon receipt of a communication
knowingly made or caused to be made
in violation of paragraph (c) of this section, the Board may, to the extent consistent with the interests of justice and
the policy of the underlying statutes,
require the party to show cause why
his or her interest in the proceeding
should not be dismissed, denied, disregarded, or otherwise adversely affected on account of such violation.
(f) The Board may, to the extent consistent with the interests of justice and
the policy of the underlying statutes
administered by the Board, consider a
violation of this section sufficient
grounds for a decision adverse to a
party who has knowingly committed
such violation or knowingly caused
such violation to occur.
(Authority: Sec. 4, Government in the Sunshine Act, Pub. L. 94–409, amending 5 U.S.C.
556 (d) and 5 U.S.C. 557; Independent Safety
Board Act of 1974, Pub. L. 93–633, 88 Stat. 2166
(49 U.S.C. 1901 et seq.))
[42 FR 21614, Apr. 28, 1977]
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Subpart A—General Provisions
§ 826.1

Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (the Act), provides for the
award of attorney fees and other expenses to eligible individuals and entities who are parties to certain administrative proceedings (adversary adjudications) before the National Transportation Safety Board (Board). An eligible party may receive an award when
it prevails over the Federal Aviation
Administration (FAA), unless the Government agency’s position in the proceeding was substantially justified or
special circumstances make an award
unjust. The rules in this part describe
the parties eligible for awards and the
proceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that this
Board will use to make them. As used
hereinafter, the term ‘‘agency’’ applies
to the FAA.
§ 826.2

When the Act applies.

The Act applies to any adversary adjudication identified in § 826.3 as covered under the Act.
[59 FR 30531, June 14, 1994]

§ 826.3

Proceedings covered.

(a) The Act applies to certain adversary adjudications conducted by the
Board. These are adjudications under 5
U.S.C. 554 in which the position of the
FAA is presented by an attorney or
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National Transportation Safety Board

§ 826.4

other representative who enters an appearance and participates in the proceedings. Proceedings to grant or
renew certificates or documents, hereafter referred to as ‘‘licenses,’’ are excluded, but proceedings to modify, suspend, or revoke licenses or to impose a
civil penalty on a flight engineer, mechanic, pilot, or repairman (or person
acting in that capacity) are covered if
they are otherwise ‘‘adversary adjudications.’’ For the Board, the type of
proceeding covered includes (but may
not be limited to) aviation enforcement cases appealed to the Board
under sections 501, 609, 611 and 901 of
the Federal Aviation Act (49 U.S.C.
44101 et seq., 44720–44711, 44715, 46301).
(b) The Board may also designate a
proceeding not listed in paragraph (a)
as an adversary adjudication for purposes of the Act by so stating in an
order initiating the proceeding or designating the matter for hearing. The
Board’s failure to designate a proceeding as an adversary adjudication
shall not preclude the filing of an application by a party who believes the
proceeding is covered by the Act;
whether the procedure is covered will
then be an issue for resolution in proceedings on the application.
(c) If a proceeding includes both matters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.
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[46 FR 48209, Oct. 1, 1981, as amended at 59 FR
59054, Nov. 15, 1994]

§ 826.4 Eligibility of applicants.
(a) To be eligible for an award of attorney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this subpart
and in subpart B.
(b) The types of eligible applicants
are as follows:
(1) An individual with a net worth of
not more than $2 million;
(2) The sole owner of an unincorporated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization
described
in
section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;
(4) A cooperative association as defined in section 15(a) of the Agricultural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and
(5) Any other partnership, corporation, association, or public or private
organization with a net worth of not
more than $7 million and not more
than 500 employees.
(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.
(d) An applicant who owns an unincorporated business will be considered
an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to personal interests rather than to business
interests.
(e) The employees of an applicant include all persons who regularly perform services for remuneration for the
applicant, under the applicant’s direction and control. Part-time employees
shall be included on a proportional
basis.
(f) The net worth and number of employees of the applicant and all of its
affiliates shall be aggregated to determine eligibility. Any individual, corporation, or other entity that directly
or indirectly controls or owns a majority of the voting shares or other interest of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an affiliate for purposes of this part, unless
the administrative law judge determines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relationship between the affiliated entities. In
addition, the administrative law judge
may determine that financial relationships of the applicant other than those
described in this paragraph constitute
special circumstances that would make
an award unjust.
(g) An applicant that participates in
a proceeding primarily on behalf of one
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