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finding recurrent errors in the employ-
ees’ records through the monitoring in-
dicators. 

(2) Refresher training shall be pro-
vided to each employee any time that 
recurrent errors in records prepared by 
the employee, discovered through the 
monitoring indicators, suggest, for ex-
ample, the employee’s lack of under-
standing of how to complete hours of 
service records. 

APPENDIX A TO PART 228—REQUIRE-
MENTS OF THE HOURS OF SERVICE 
ACT: STATEMENT OF AGENCY POLICY 
AND INTERPRETATION 

First enacted in 1907, the Hours of Service 
Act was substantially revised in 1969 by Pub-
lic Law 91–169. Further amendments were en-
acted as part of the Federal Railroad Safety 
Authorization Act of 1976, Public Law 94–348 
and by the Rail Safety Improvement Act of 
1988, Public Law 100–342. The purpose of the 
law is ‘‘to promote the safety of employees 
and travelers upon railroads by limiting the 
hours of service of employees * * *.’’ This ap-
pendix is designed to explain the effect of the 
law in commonly-encountered situations. 

The Act governs the maximum work hours 
of employees engaged in one or more of the 
basic categories of covered service treated 
below. If an individual performs more than 
one kind of covered service during a tour of 
duty, then the most restrictive of the appli-
cable limitations control. 

The act applies to any railroad, as that 
term is defined in 45 U.S.C. 431(e). It governs 
the carrier’s operations over its own railroad 
and all lines of road which it uses. 

TRAIN AND ENGINE SERVICE 

Covered Service. Train or engine service re-
fers to the actual assembling or operation of 
trains. Employees who perform this type of 
service commonly include locomotive engi-
neers, firemen, conductors, trainmen, 
switchmen, switchtenders (unless their du-
ties come under the provisions of section 3) 
and hostlers. With the passage of the 1976 
amendments, both inside and outside hos-
tlers are considered to be connected with the 
movement of trains. Previously, only outside 
hostlers were covered. Any other employee 
who is actually engaged in or connected with 
the movement of any train is also covered, 
regardless of his job title. 

Limitations on Hours. The Act establishes 
two limitations on hours of service. First, no 
employee engaged in train or engine service 
may be required or permitted to work in ex-
cess of twelve consecutive hours. After work-
ing a full twelve consecutive hours, an em-
ployee must be given at least ten consecu-

tive hours off duty before being permitted to 
return to work. 

Second, no employee engaged in train or 
engine service may be required or permitted 
to continue on duty or go on duty unless he 
has had at least eight consecutive hours off 
duty within the preceding twenty-four hours. 
This latter limitation, when read in conjunc-
tion with the requirements with respect to 
computation of duty time (discussed below) 
results in several conclusions: 

(1) When an employee’s work tour is bro-
ken or interrupted by a valid period of in-
terim release (4 hours or more at a des-
ignated terminal), he may return to duty for 
the balance of the total 12-hour work tour 
during a 24-hour period. 

(2) After completing the 12 hours of broken 
duty, or at the end of the 24-hour period, 
whichever occurs first, the employee may 
not be required or permitted to continue on 
duty or to go on duty until he has had at 
least 8 consecutive hours off duty. 

(3) The 24-hour period referred to in para-
graphs 1 and 2 above shall begin upon the 
commencement of a work tour by the em-
ployee immediately after his having received 
a statutory off-duty period of 8 or 10 hours as 
appropriate. 

Duty time and effective periods of release. On- 
duty time commences when an employee re-
ports at the time and place specified by the 
railroad and terminates when the employee 
is finally released of all responsibilities. 
(Time spent in deadhead transportation to a 
duty assignment is also counted as time on 
duty. See discussion below.) Any period 
available for rest that is of four or more 
hours and is at a designated terminal is off- 
duty time. All other periods available for 
rest must be counted as time on duty under 
the law, regardless of their duration. 

The term ‘‘designated terminal’’ means a 
terminal (1) which is designated in or under 
a collective bargaining agreement as the 
‘‘home’’ or ‘‘away-from-home’’ terminal for a 
particular crew assignment and (2) which has 
suitable facilities for food and lodging. Car-
rier and union representatives may agree to 
establish additional designated terminals 
having such facilities as points of effective 
release under the Act. Agreements to des-
ignate additional terminals for purposes of 
release under the Act should be reduced to 
writing and should make reference to the 
particular assignments affected and to the 
Hours of Service Act. The following are com-
mon situations illustrating the designated 
terminal concept: 

(1) A freight or passenger road crew oper-
ates a train from home terminal ‘‘A’’ to 
away-from-home terminal ‘‘B’’ (or the re-
verse). Terminals ‘‘A’’ and ‘‘B’’ would nor-
mally be the designated terminals for this 
specific crew assignment. However, carrier 
and employee representatives may agree to 
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designate additional terminals having suit-
able facilities for food and lodging as appro-
priate points of release under the Hours of 
Service Act. 

(2) A road crew operates a train in turn- 
around service from home terminal ‘‘A’’ to 
turn-around point ‘‘B’’ and back to ‘‘A’’. Ter-
minal ‘‘A’’ is the only designated terminal 
for this specific crew assignment, unless car-
rier and employee representatives have 
agreed to designate additional terminals 
having suitable facilities for food and lodg-
ing. 

(3) A crew is assigned to operate a mainte-
nance-of-way work train from home ter-
minal ‘‘A’’, work on line of road and tie up 
for rest along the line of road at point ‘‘B’’. 
Home terminal ‘‘A’’ and tie-up point ‘‘B’’ 
both qualify as designated terminals for this 
specific work train crew assignment. Of 
course, suitable facilities for food and lodg-
ing must be available at tie-up point ‘‘B’’. 

Deadheading. Under the Act time spent in 
deadhead transportation receives special 
treatment. Time spent in deadhead transpor-
tation to a duty assignment by a train or en-
gine service employee is considered on-duty 
time. Time spent in deadhead transportation 
from the final duty assignment of the work 
tour to the point of final release is not com-
puted as either time on duty or time off 
duty. Thus, the period of deadhead transpor-
tation to point of final release may not be 
included in the required 8- or 10-hour off- 
duty period. Time spent in deadhead trans-
portation to a duty assignment is calculated 
from the time the employee reports for 
deadhead until he reaches his duty assign-
ment. 

All time spent awaiting the arrival of a 
deadhead vehicle for transportation from the 
final duty assignment of the work tour to 
the point of final release is considered limbo 
time, i.e., neither time on duty nor time off 
duty, provided that the employee is given no 
specific responsibilities to perform during 
this time. However, if an employee is re-
quired to perform service of any kind during 
that period (e.g., protecting the train against 
vandalism, observing passing trains for any 
defects or unsafe conditions, flagging, shut-
ting down locomotives, checking fluid levels, 
or communicating train consist information 
via radio), he or she will be considered as on 
duty until all such service is completed. Of 
course, where a railroad carrier’s operating 
rules clearly relieve the employee of all du-
ties during the waiting period and no duties 
are specifically assigned, the waiting time is 
not computed as either time on duty or time 
off duty. 

Transit time from the employee’s resi-
dence to his regular reporting point is not 
considered deadhead time. 

If an employee utilizes personal auto-
mobile transportation to a point of duty as-
signment other than the regular reporting 

point in lieu of deadhead transportation pro-
vided by the carrier, such actual travel time 
is considered as deadheading time. However, 
if the actual travel time from his home to 
the point of duty assignment exceeds a rea-
sonable travel time from the regular report-
ing point to the point of duty assignment, 
then only the latter period is counted. Of 
course, actual travel time must be reason-
able and must not include diversions for per-
sonal reasons. 

Example: Employee A receives an assign-
ment from an ‘‘extra board’’ located at his 
home terminal to protect a job one hour’s 
drive from the home terminal. In lieu of 
transporting the employee by carrier con-
veyance, the railroad pays the employee a 
fixed amount to provide his own transpor-
tation to and from the outlying point. The 
employee is permitted to go directly from 
his home to the outlying point, a drive which 
takes 40 minutes. The normal driving time 
between his regular reporting point at his 
home terminal and the outlying point is 60 
minutes. The actual driving time, 40 minutes 
is considered deadhead time and is counted 
as time on duty under the Act. 

Employee A performs local switching serv-
ice at the outlying point. When the employee 
returns from the outlying point that 
evening, and receives an ‘‘arbitrary’’ pay-
ment for his making the return trip by pri-
vate automobile, 40 minutes of his time in 
transportation home is considered 
deadheading to point of final release and is 
not counted as either time on duty or time 
off duty. 

Wreck and relief trains. Prior to the 1976 
amendments, crews of wreck and relief 
trains were exempted entirely from the limi-
tations on hours of service. Under present 
law that is no longer the case. The crew of a 
wreck or relief train may be permitted to be 
on duty for not to exceed 4 additional hours 
in any period of 24 consecutive hours when-
ever an actual emergency exists and the 
work of the crew is related to that emer-
gency. Thus, a crew could work up to 16 
hours, rather than 12. The Act specifies that 
an emergency ceases to exist for purposes of 
this provision when the track is cleared and 
the line is open for traffic. An ‘‘emergency’’ 
for purposes of wreck or relief service may be 
a less extraordinary or catastrophic event 
than an ‘‘unavoidable accident or Act of 
God’’ under section 5(d) of the Act. 

Example: The crew of a wreck train is dis-
patched to clear the site of a derailment 
which has just occurred on a main line. The 
wreck crew re-rails or clears the last car and 
the maintenance of way department releases 
the track to the operating department 14 
hours and 30 minutes into the duty tour. 
Since the line is not clear until the wreck 
train is itself out of the way, the crew may 

VerDate Mar<15>2010 09:47 Dec 14, 2010 Jkt 220215 PO 00000 Frm 00444 Fmt 8010 Sfmt 8002 Y:\SGML\220215.XXX 220215jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



435 

Federal Railroad Administration, DOT Pt. 228, App. A 

operate the wreck train to its terminal, pro-
vided this can be accomplished within the 
total of 16 hours on duty. 

Emergencies. The Act contains no general 
exception using the term ‘‘emergency’’ with 
respect to train or engine service or related 
work. See ‘‘casualties,’’ etc., under ‘‘General 
Provisions’’. 

COMMUNICATION OF TRAIN ORDERS 

Covered Service. The handling of orders gov-
erning the movement of trains is the second 
type of covered service. This provision of the 
Act applies to any operator, train dispatcher 
or other employee who by the use of the tele-
graph, telephone, radio, or any other 
electical or mechanical device dispatches, 
reports, transmits, receives, or delivers or-
ders pertaining to or affecting train move-
ments. 

The approach of the law is functional. 
Thus, though a yardmaster normally is not 
covered by this provision, a yardmaster or 
other employee who performs any of the 
specified service during a duty tour is sub-
ject to the limitations on service for that en-
tire tour. 

Limitations on hours. No employee who per-
forms covered service involving communica-
tion of train orders may be required or per-
mitted to remain on duty for more than nine 
hours, whether consecutive or in the aggre-
gate, in any 24-hour period in any office, 
tower, station or place where two or more 
shifts are employed. Where only one shift is 
employed, the employee is restricted to 12 
hours consecutively or in the aggregate dur-
ing any 24-hour period. 

The provision on emergencies, discussed 
below, may extend the permissible hours of 
employees performing this type of service. 

Shifts. The term ‘‘shift’’ is not defined by 
the Act, but the legislative history of the 
1969 amendments indicates that it means a 
tour of duty constituting a day’s work for 
one or more employee performing the same 
class of work at the same station who are 
scheduled to begin and end work at the same 
time. The following are examples of this 
principle: 

Scheduled Hours Classification 

7 a.m. to 3 p.m ........................................... 1 shift. 
7 a.m. to 12:30 p.m. 1:30 p.m. to 8 p.m. 

(Schedule for one employee including 
one hour lunch period).

Do. 

7 a.m. to 3 p.m. 7 a.m. to 3 p.m. (Two 
employees scheduled).

Do. 

7 a.m. to 3 p.m. 8 a.m. to 4 p.m. (Two 
employees scheduled).

2 shifts. 

Duty time and effective periods of release. If, 
after reporting to his place of duty, an em-
ployee is required to perform duties at other 
places during this same tour of duty, the 
time spent traveling between such places is 
considered as time on duty. Under the tradi-

tional administrative interpretation of sec-
tion 3, other periods of transportation are 
viewed as personal commuting and, thus, off- 
duty time. 

A release period is considered off-duty 
time if it provides a meaningful period of re-
laxation and if the employee is free of all re-
sponsibilities to the carrier. One hour is the 
minimum acceptable release period for this 
type of covered service. 

Emergencies. The section of the Act dealing 
with dispatchers, operators, and others who 
transmit or receive train orders contains its 
own emergency provision. In case of emer-
gency, an employee subject to the 9 or 12- 
hour limitation is permitted to work an ad-
ditional four hours in any 24-hour period, but 
only for a maximum of three days in any pe-
riod of seven consecutive days. However, 
even in an emergency situation the carrier 
must make reasonable efforts to relieve the 
employee. 

GENERAL PROVISIONS 

(APPLICABLE TO ALL COVERED SERVICE) 

Commingled Service. All duty time for a 
railroad even though not otherwise subject 
to the Act must be included when computing 
total on-duty time of an individual who per-
forms one or more of the type of service cov-
ered by the Act. This is known as the prin-
ciple of ‘‘commingled service’’. 

For example, if an employee performs duty 
for 8 hours as a trainman and then is used as 
a trackman (not covered by the law) in the 
same 24-hour period, total on-duty time is 
determined by adding the duty time as 
trackman to that as trainman. The law does 
not distinguish treatment of situations in 
which non-covered service follows, rather 
than precedes, covered service. The limita-
tions on total hours apply on both cases. It 
should be remembered that attendance at re-
quired rules classes is duty time subject to 
the provisions on ‘‘commingling’’. Similarly, 
where a carrier compels attendance at a dis-
ciplinary proceeding, time spent in attend-
ance is subject to the provisions on commin-
gling. 

When an employee performs service cov-
ered by more than one restrictive provision, 
the most restrictive provision determines 
the total lawful on-duty time. Thus, when an 
employee performs duty in train or engine 
service and also as an operator, the provi-
sions of the law applicable to operators apply 
to all on-duty and off-duty periods during 
such aggregate time. However, an employee 
subject to the 12 hour provision of section 2 
of the law does not become subject to the 9 
or 12-hour provisions of section 3 merely be-
cause he receives, transmits or delivers or-
ders pertaining to or affecting the movement 
of his train in the course of his duties as a 
trainman. 
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Casualties, Unavoidable Accidents, Acts of 
God. Section 5(d) of the Act states the fol-
lowing: ‘‘The provisions of this Act shall not 
apply in any case of casualty or unavoidable 
accident or the Act of God; nor where the 
delay was the result of a cause not known to 
the carrier or its officer or agent in charge of 
the employee at the time said employee left 
a terminal, and which could not have been 
foreseen.’’ This passage is commonly re-
ferred to as the ‘‘emergency provision’’. Ju-
dicial construction of this sentence has lim-
ited the relief which it grants to situations 
which are truly unusual and exceptional. 
The courts have recognized that delays and 
operational difficulties are common in the 
industry and must be regarded as entirely 
foreseeable; otherwise, the Act will provide 
no protection whatsoever. Common oper-
ational difficulties which do not provide re-
lief from the Act include, but are not limited 
to, broken draw bars, locomotive malfunc-
tions, equipment failures, brake system fail-
ures, hot boxes, unexpected switching, dou-
bling hills and meeting trains. Nor does the 
need to clear a main line or cut a crossing 
justify disregard of the limitations of the 
Act. Such contingencies must normally be 
anticipated and met within the 12 hours. 
Even where an extraordinary event or com-
bination of events occurs which, by itself, 
would be sufficient to permit excess service, 
the carrier must still employ due diligence 
to avoid or limit such excess service. The 
burden of proof rests with the carrier to es-
tablish that excess service could not have 
been avoided. 

Sleeping Quarters. Under the 1976 amend-
ments to the Act it is unlawful for any com-
mon carrier to provide sleeping quarters for 
persons covered by the Hours of Service Act 
which do not afford such persons an oppor-
tunity for rest, free from interruptions 
caused by noise under the control of the rail-
road, in clean, safe, and sanitary quarters. 
Such sleeping quarters include crew quar-
ters, camp or bunk cars, and trailers. 

Sleeping quarters are not considered to be 
‘‘free from interruptions caused by noise 
under the control of the railroad’’ if noise 
levels attributable to noise sources under the 
control of the railroad exceed an Leq(8) value 
of 55dB(A). 

FRA recognizes that camp cars, either be-
cause of express limitations of local codes or 
by virtue of their physical mobility, cannot, 
for practical purposes, be subject to state or 
local housing, sanitation, health, electrical, 
or fire codes. Therefore, FRA is unable to 
rely upon state or local authorities to ensure 
that persons covered by the Act who reside 
in railroad-provided camp cars are afforded 
an opportunity for rest in ‘‘clean, safe, and 
sanitary’’ conditions. Accordingly, the 
guidelines in appendix C to this part 228 will 
be considered by FRA as factors to be used in 
applying the concepts of ‘‘clean,’’ ‘‘safe,’’ and 

‘‘sanitary’’ to camp cars provided by rail-
roads for the use of employees covered by 
section 2(a)(3) of the Act. Failure to adhere 
to these guidelines might interfere with the 
ordinary person’s ability to rest. 

Collective Bargaining. The Hours of Service 
Act prescribes the maximum permissible 
hours of service consistent with safety. How-
ever, the Act does not prohibit collective 
bargaining for shorter hours of service and 
time on duty. 

Penalty. As amended by the Rail Safety 
Improvement Act of 1988 and the Rail Safety 
Enforcement and Review Act of 1992, the 
penalty provisions of the law apply to any 
person (an entity of any type covered under 
1 U.S.C. 1, including but not limited to the 
following: a railroad; a manager, supervisor, 
official, or other employee or agent of a rail-
road; any owner, manufacturer, lessor, or 
lessee of railroad equipment, track, or facili-
ties; any independent contractor providing 
goods or services to a railroad; and any em-
ployee of such owner, manufacturer, lessor, 
lessee, or independent contractor), except 
that a penalty may be assessed against an 
individual only for a willful violation. See 
appendix A to 49 CFR part 209. For violations 
that occurred on September 3, 1992, a person 
who violates the Act is liable for a civil pen-
alty, as the Secretary of Transportation 
deems reasonable, in an amount not less 
than $500 nor more than $11,000, except that 
where a grossly negligent violation or a pat-
tern of repeated violations has created an 
imminent hazard of death or injury to per-
sons, or has caused death or injury, a penalty 
not to exceed $22,000 may be assessed. The 
Federal Civil Penalties Inflation Adjustment 
Act of 1990 as amended by the Debt Collec-
tion Improvement Act of 1996 required agen-
cies to increase the maximum civil mone-
tary penalty for inflation. The amounts in-
creased from $10,000 to $11,000 and from 
$20,000 to $22,000 respectively. According to 
the same law, in 2004, the minimum penalty 
of $500 was raised to $550, and the maximum 
penalty for a grossly negligent violation or a 
pattern of repeated violations that has 
caused an imminent hazard of death or in-
jury to individuals or has caused death or in-
jury, was increased from $22,000 to $27,000. 
The $11,000 maximum penalty was not ad-
justed. Effective October 9, 2007, the ordinary 
maximum penalty of $11,000 was raised to 
$16,000 as required under law. Effective 
March 2, 2009, the minimum penalty, ordi-
nary maximum penalty and aggravated max-
imum penalty were raised again. The min-
imum penalty was increased from $550 to $650 
pursuant to the law’s requirement. Mean-
while, the ordinary maximum penalty was 
increased from $16,000 to $25,000 and the ag-
gravated maximum was increased from 
$27,000 to $100,000 in accordance with the au-
thority provided under the Rail Safety Im-
provement Act of 2008. 
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Each employee who is required or per-
mitted to be on duty for a longer period than 
prescribed by law or who does not receive a 
required period of rest represents a separate 
and distinct violation and subjects the rail-
road to a separate civil penalty. In the case 
of a violation of section 2(a)(3) or (a)(4) of the 
Act, each day a facility is in noncompliance 
constitutes a separate offense and subjects 
the railroad to a separate civil penalty. 

In compromising a civil penalty assessed 
under the Act, FRA takes into account the 
nature, circumstances, extent, and gravity of 
the violation committed, and, with respect 
to the person found to have committed such 
violation, the degree of culpability, any his-
tory of prior or subsequent offenses, ability 
to pay, effect on ability to continue to do 
business and such other matters as justice 
may require. 

Statute of limitations. No suit may be 
brought after the expiration of two years 
from the date of violation unless administra-
tive notification of the violation has been 
provided to the person to be charged within 
that two year period. In no event may a suit 
be brought after expiration of the period 
specified in 28 U.S.C. 2462. 

Exemptions. A railroad which employs not 
more than 15 persons covered by the Hours of 
Service Act (including signalmen and hos-
tlers) may be exempted from the law’s re-
quirements by the FRA after hearing and for 
good cause shown. The exemption must be 
supported by a finding that it is in the public 
interest and will not adversely affect safety. 
The exemption need not relate to all carrier 
employees. In no event may any employee of 
an exempt railroad be required or permitted 
to work beyond 16 hours continuously or in 
the aggregate within any 24-hour period. Any 
exemption is subject to review at least annu-
ally. 

[42 FR 27596, May 31, 1977, as amended at 43 
FR 30804, July 18, 1978; 53 FR 28601, July 28, 
1988; 55 FR 30893, July 27, 1990; 58 FR 18165, 
Apr. 8, 1993; 61 FR 20495, May 7, 1996; 63 FR 
11622, Mar. 10, 1998; 69 FR 30594, May 28, 2004; 
72 FR 51197, Sept. 6, 2007; 73 FR 79703, Dec. 30, 
2008] 

APPENDIX B TO PART 228—SCHEDULE OF 
CIVIL PENALTIES 1 

Section Violation Willful viola-
tion 

Subpart B—Records and Re-
porting: 

228.9 Railroad records $650 $1,000 
228.11 Hours of duty 

records ..................... 650 1,000 
228.17 Dispatcher’s 

record ...................... 650 1,000 

Section Violation Willful viola-
tion 

228.19 Monthly reports 
of excess service ..... 1,000 2,000 

1 A penalty may be assessed against an individual only for 
a willful violation. The Administrator reserves the right to as-
sess a penalty of up to $100,000 for any violation where cir-
cumstances warrant. See 49 CFR part 209, appendix A. 

[53 FR 52931, Dec. 29, 1988, as amended at 69 
FR 30594, May 28, 2004; 73 FR 79703, Dec. 30, 
2008] 

APPENDIX C TO PART 228—GUIDELINES 
FOR CLEAN, SAFE, AND SANITARY 
RAILROAD PROVIDED CAMP CARS 

1. Definitions applicable to these Guidelines. 
(a) Camp Cars mean trailers and on-track 

vehicles, including outfit, camp, or bunk 
cars or modular homes mounted on flat cars, 
used to house or accommodate railroad em-
ployees. Wreck trains are not included. 

(b) Employee means any worker whose serv-
ice is covered by the Hours of Service Act or 
who is defined as an employee for purposes of 
section 2(a)(3) of that Act. 

(c) Lavatory means a basin or similar ves-
sel used primarily for washing of the hands, 
arms, face, and head. 

(d) Nonwater carriage toilet facility means a 
toilet facility not connected to a sewer. 

(e) Number of employees means the number 
of employees assigned to occupy the camp 
cars. 

(f) Personal service room means a room used 
for activities not directly connected with the 
production or service function performed by 
the carrier establishment. Such activities in-
clude, but are not limited to, first-aid, med-
ical services, dressing, showering, toilet use, 
washing, and eating. 

(g) Potable water means water that meets 
the quality standards prescribed in the U.S. 
Public Health Service Drinking Water 
Standards, published at 42 CFR part 72, or is 
approved for drinking purposes by the State 
or local authority having jurisdiction. 

(h) Toilet facility means a fixture main-
tained within a toilet room for the purpose 
of defecation or urination, or both. 

(i) Toilet room means a room maintained 
within or on the premises containing toilet 
facilities for use by employees. 

(j) Toxic material means a material in con-
centration or amount of such toxicity as to 
constitute a recognized hazard that is caus-
ing or is likely to cause death or serious 
physical harm. 

(k) Urinal means a toilet facility main-
tained within a toilet room for the sole pur-
pose of urination. 

(l) Water closet means a toilet facility 
maintained within a toilet room for the pur-
pose of both defecation and urination and 
which is flushed with water. 
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