Pipeline and Hazardous Materials Safety Administration, DOT
(3) The sole source of therapeutically
appropriate treatment under the employee’s health insurance program; or
(4) The sole source of therapeutically
appropriate treatment reasonably accessible to the employee.
[53 FR 47096, Nov. 21, 1988, as amended by
Amdt. 199–2, 54 FR 51850, Dec. 18, 1989; Amdt.
199–15, 63 FR 13000, Mar. 17, 1998; Amdt. 199–
15, 63 FR 36863, July 8, 1998. Redesignated and
amended by Amdt. 199–19, 66 FR 47118, Sept.
11, 2001]
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§ 199.111 Retention of samples and additional testing.
(a) Samples that yield positive results on confirmation must be retained
by the laboratory in properly secured,
long-term, frozen storage for at least
365 days as required by the DOT Procedures. Within this 365-day period, the
employee or the employee’s representative, the operator, the Administrator,
or, if the operator is subject to the jurisdiction of a state agency, the state
agency may request that the laboratory retain the sample for an additional period. If, within the 365-day period, the laboratory has not received a
proper written request to retain the
sample for a further reasonable period
specified in the request, the sample
may be discarded following the end of
the 365-day period.
(b) If the medical review officer
(MRO) determines there is no legitimate medical explanation for a confirmed positive test result other than
the unauthorized use of a prohibited
drug, and if timely additional testing is
requested by the employee according to
DOT Procedures, the split specimen
must be tested. The employee may
specify testing by the original laboratory or by a second laboratory that is
certified by the Department of Health
and Human Services. The operator may
require the employee to pay in advance
the cost of shipment (if any) and reanalysis of the sample, but the employee
must be reimbursed for such expense if
the additional test is negative.
(c) If the employee specifies testing
by a second laboratory, the original
laboratory must follow approved chainof-custody procedures in transferring a
portion of the sample.
(d) Since some analytes may deteriorate during storage, detected levels of

§ 199.115

the drug below the detection limits established in the DOT Procedures, but
equal to or greater than the established sensitivity of the assay, must, as
technically appropriate, be reported
and considered corroborative of the
original positive results.
[53 FR 47096, Nov. 21, 1988; 55 FR 797, Jan. 9,
1990, as amended by Amdt. 199–17, 63 FR 7723,
Feb. 17, 1998. Redesignated and amended by
Amdt. 199–19, 66 FR 47118, Sept. 11, 2001]

§ 199.113 Employee
assistance
program.
(a) Each operator shall provide an
employee assistance program (EAP) for
its employees and supervisory personnel who will determine whether an
employee must be drug tested based on
reasonable cause. The operator may establish the EAP as a part of its internal personnel services or the operator
may contract with an entity that provides EAP services. Each EAP must include education and training on drug
use. At the discretion of the operator,
the EAP may include an opportunity
for employee rehabilitation.
(b) Education under each EAP must
include at least the following elements:
display and distribution of informational material; display and distribution of a community service hot-line
telephone number for employee assistance; and display and distribution of
the employer’s policy regarding the use
of prohibited drugs.
(c) Training under each EAP for supervisory personnel who will determine
whether an employee must be drug
tested based on reasonable cause must
include one 60-minute period of training on the specific, contemporaneous
physical, behavioral, and performance
indicators of probable drug use.
[53 FR 47096, Nov. 21, 1988. Redesignated by
Amdt. 199–19, 66 FR 47118, Sept. 11, 2001]

§ 199.115 Contractor employees.
With respect to those employees who
are contractors or employed by a contractor, an operator may provide by
contract that the drug testing, education, and training required by this
part be carried out by the contractor
provided:
(a) The operator remains responsible
for ensuring that the requirements of
this part are complied with; and
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49 CFR Ch. I (10–1–10 Edition)

(b) The contractor allows access to
property and records by the operator,
the Administrator, and if the operator
is subject to the jurisdiction of a state
agency, a representative of the state
agency for the purpose of monitoring
the operator’s compliance with the requirements of this part.
[53 FR 47096, Nov. 21, 1988. Redesignated by
Amdt. 199–19, 66 FR 47118, Sept. 11, 2001]

§ 199.117 Recordkeeping.
(a) Each operator shall keep the following records for the periods specified
and permit access to the records as
provided by paragraph (b) of this section:
(1) Records that demonstrate the collection process conforms to this part
must be kept for at least 3 years.
(2) Records of employee drug test
that indicate a verified positive result,
records that demonstrate compliance
with the recommendations of a substance abuse professional, and MIS annual report data shall be maintained
for a minimum of five years.
(3) Records of employee drug test results that show employees passed a
drug test must be kept for at least 1
year.
(4) Records confirming that supervisors and employees have been trained
as required by this part must be kept
for at least 3 years.
(b) Information regarding an individual’s drug testing results or rehabilitation must be released upon the written
consent of the individual and as provided by DOT Procedures. Statistical
data related to drug testing and rehabilitation that is not name-specific and
training records must be made available to the Administrator or the representative of a state agency upon request.
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[53 FR 47096, Nov. 21, 1988, as amended at 58
FR 68260, Dec. 23, 1993. Redesignated and
amended by Amdt. 199–19, 66 FR 47119, Sept.
11, 2001; 68 FR 75465, Dec. 31, 2003]

§ 199.119 Reporting of anti-drug testing results.
(a) Each large operator (having more
than 50 covered employees) shall submit an annual MIS report to PHMSA of
its anti-drug testing using the Management Information System (MIS) form
and instructions as required by 49 CFR

part 40 (at § 40.25 and appendix H to
Part 40), not later than March 15 of
each year for the prior calendar year
(January 1 through December 31). The
Administrator shall require by written
notice that small operators (50 or fewer
covered employees) not otherwise required to submit annual MIS reports to
prepare and submit such reports to
PHMSA.
(b) Each report required under this
section shall be submitted to the Office
of Pipeline Safety, Pipeline and Hazardous Materials Safety Administration, U.S. Department of Transportation, PHP–60, 1200 New Jersey Avenue, SE., Washington, DC 20590.
(c) To calculate the total number of
covered employees eligible for random
testing throughout the year, as an operator, you must add the total number
of covered employees eligible for testing during each random testing period
for the year and divide that total by
the number of random testing periods.
Covered employees, and only covered
employees, are to be in an employer’s
random testing pool, and all covered
employees must be in the random pool.
If you are an employer conducting random testing more often than once per
month (e.g., you select daily, weekly,
bi-weekly), you do not need to compute
this total number of covered employees
rate more than on a once per month
basis.
(d) As an employer, you may use a
service agent (e.g., C/TPA) to perform
random selections for you; and your
covered employees may be part of a
larger random testing pool of covered
employees. However, you must ensure
that the service agent you use is testing at the appropriate percentage established for your industry and that
only covered employees are in the random testing pool.
(e) Each operator that has a covered
employee who performs multi-DOT
agency functions (e.g., an employee
performs pipeline maintenance duties
and drives a commercial motor vehicle), count the employee only on the
MIS report for the DOT agency under
which he or she is randomly tested.
Normally, this will be the DOT agency
under which the employee performs
more than 50% of his or her duties. Operators may have to explain the testing
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