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(e) You must provide a written report
directly to the DER highlighting your
specific recommendations for assistance (see § 40.311(c)).
(f) For purposes of your role in the
evaluation process, you must assume
that a verified positive test result has
conclusively established that the employee committed a DOT drug and alcohol regulation violation. You must
not take into consideration in any
way, as a factor in determining what
your recommendation will be, any of
the following:
(1) A claim by the employee that the
test was unjustified or inaccurate;
(2) Statements by the employee that
attempt to mitigate the seriousness of
a violation of a DOT drug or alcohol
regulation (e.g., related to assertions of
use of hemp oil, ‘‘medical marijuana’’
use, ‘‘contact positives,’’ poppy seed ingestion, job stress); or
(3) Personal opinions you may have
about the justification or rationale for
drug and alcohol testing.
(g) In the course of gathering information for purposes of your evaluation
in the case of a drug-related violation,
you may consult with the MRO. As the
MRO, you are required to cooperate
with the SAP and provide available information the SAP requests. It is not
necessary to obtain the consent of the
employee to provide this information.
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§ 40.295 May employees or employers
seek a second SAP evaluation if
they disagree with the first SAP’s
recommendations?
(a) As an employee with a DOT drug
and alcohol regulation violation, when
you have been evaluated by a SAP, you
must not seek a second SAP’s evaluation in order to obtain another recommendation.
(b) As an employer, you must not
seek a second SAP’s evaluation if the
employee has already been evaluated
by a qualified SAP. If the employee,
contrary to paragraph (a) of this section, has obtained a second SAP evaluation, as an employer you may not
rely on it for any purpose under this
part.

§ 40.297 Does anyone have the authority to change a SAP’s initial evaluation?
(a) Except as provided in paragraph
(b) of this section, no one (e.g., an employer, employee, a managed-care provider, any service agent) may change
in any way the SAP’s evaluation or
recommendations for assistance. For
example, a third party is not permitted
to make more or less stringent a SAP’s
recommendation by changing the
SAP’s evaluation or seeking another
SAP’s evaluation.
(b) The SAP who made the initial
evaluation may modify his or her initial evaluation and recommendations
based on new or additional information
(e.g., from an education or treatment
program).
§ 40.299 What is the SAP’s role and
what are the limits on a SAP’s discretion in referring employees for
education and treatment?
(a) As a SAP, upon your determination of the best recommendation for assistance, you will serve as a referral
source to assist the employee’s entry
into an education and/or treatment
program.
(b) To prevent the appearance of a
conflict of interest, you must not refer
an employee requiring assistance to
your private practice or to a person or
organization from which you receive
payment or to a person or organization
in which you have a financial interest.
You are precluded from making referrals to entities with which you are financially associated.
(c) There are four exceptions to the
prohibitions contained in paragraph (b)
of this section. You may refer an employee to any of the following providers of assistance, regardless of your
relationship with them:
(1) A public agency (e.g., treatment
facility) operated by a state, county, or
municipality;
(2) The employer or a person or organization under contract to the employer to provide alcohol or drug treatment and/or education services (e.g.,
the employer’s contracted treatment
provider);
(3) The sole source of therapeutically
appropriate treatment under the employee’s health insurance program
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