Office of the Secretary of Transportation
minority-focused media and trade association publications.
(h) Your overall goals must provide
for participation by all certified DBEs
and must not be subdivided into groupspecific goals.
[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000;
68 FR 35553, June 16, 2003; 75 FR 5536, Feb. 3,
2010]

§ 26.47 Can recipients be penalized for
failing to meet overall goals?
(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule, because
your DBE participation falls short of
your overall goal, unless you have
failed to administer your program in
good faith.
(b) If you do not have an approved
DBE program or overall goal, or if you
fail to implement your program in
good faith, you are in noncompliance
with this part.
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§ 26.49 How are overall goals established for transit vehicle manufacturers?
(a) If you are an FTA recipient, you
must require in your DBE program
that each transit vehicle manufacturer, as a condition of being authorized to bid or propose on FTA-assisted
transit vehicle procurements, certify
that it has complied with the requirements of this section. You do not include FTA assistance used in transit
vehicle procurements in the base
amount from which your overall goal is
calculated.
(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA’s approval an annual overall percentage goal. In setting your
overall goal, you should be guided, to
the extent applicable, by the principles
underlying § 26.45. The base from which
you calculate this goal is the amount
of FTA financial assistance included in
transit vehicle contracts you will perform during the fiscal year in question.
You must exclude from this base funds
attributable to work performed outside
the United States and its territories,
possessions, and commonwealths. The
requirements and procedures of this
part with respect to submission and ap-

§ 26.51
proval of overall goals apply to you as
they do to recipients.
(c) As a transit vehicle manufacturer,
you may make the certification required by this section if you have submitted the goal this section requires
and FTA has approved it or not disapproved it.
(d) As a recipient, you may, with
FTA approval, establish project-specific goals for DBE participation in the
procurement of transit vehicles in lieu
of complying through the procedures of
this section.
(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA
approval, use the procedures of this
section with respect to procurements
of vehicles or specialized equipment. If
you choose to do so, then the manufacturers of this equipment must meet the
same requirements (including goal approval by FHWA or FAA) as transit vehicle manufacturers must meet in
FTA-assisted procurements.
§ 26.51 What means do recipients use
to meet overall goals?
(a) You must meet the maximum feasible portion of your overall goal by
using race-neutral means of facilitating DBE participation. Race-neutral
DBE participation includes any time a
DBE wins a prime contract through
customary competitive procurement
procedures, is awarded a subcontract
on a prime contract that does not
carry a DBE goal, or even if there is a
DBE goal, wins a subcontract from a
prime contractor that did not consider
its DBE status in making the award
(e.g., a prime contractor that uses a
strict low bid system to award subcontracts).
(b) Race-neutral means include, but
are not limited to, the following:
(1) Arranging solicitations, times for
the presentation of bids, quantities,
specifications, and delivery schedules
in ways that facilitate DBE, and other
small businesses, participation (e.g.,
unbundling large contracts to make
them more accessible to small businesses, requiring or encouraging prime
contractors to subcontract portions of
work that they might otherwise perform with their own forces);
(2) Providing assistance in overcoming limitations such as inability to
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