Homeland Security Department

3052.209–74

3052.209–73 Limitation of future contracting.
As prescribed in (HSAR) 48 CFR
3009.507–2, the contracting officer may
insert a clause substantially as follows
in solicitations and contracts:
LIMITATION OF FUTURE CONTRACTING (JUN
2006)
(a) The Contracting Officer has determined
that this acquisition may give rise to a potential organizational conflict of interest.
Accordingly, the attention of prospective
offerors is invited to FAR Subpart 9.5—Organizational Conflicts of Interest.
(b) The nature of this conflict is [describe
the conflict].
(c) The restrictions upon future contracting are as follows:
(1) If the Contractor, under the terms of
this contract, or through the performance of
tasks pursuant to this contract, is required
to develop specifications or statements of
work that are to be incorporated into a solicitation, the Contractor shall be ineligible to
perform the work described in that solicitation as a prime or first-tier subcontractor
under an ensuing DHS contract. This restriction shall remain in effect for a reasonable
time, as agreed to by the Contracting Officer
and the Contractor, sufficient to avoid unfair
competitive advantage or potential bias (this
time shall in no case be less than the duration of the initial production contract). DHS
shall not unilaterally require the Contractor
to prepare such specifications or statements
of work under this contract.
(2) To the extent that the work under this
contract requires access to proprietary, business confidential, or financial data of other
companies, and as long as these data remain
proprietary or confidential, the Contractor
shall protect these data from unauthorized
use and disclosure and agrees not to use
them to compete with those other companies.

(End of clause)
[71 FR 25774, May 2, 2006]

3052.209–74 Limitations on contractors
acting as lead system integrators.
As prescribed in (HSAR) 48 CFR
3009.570–4(a), use the following provision:
LIMITATIONS ON CONTRACTORS
ACTING AS LEAD SYSTEM INTEGRATORS (JUL 2010)
(a) Definitions. ‘‘Direct financial interest,’’
‘‘lead system integrator,’’ ‘‘lead system integrator with system responsibility,’’ and

‘‘lead system integrator without system responsibility,’’ as used in this provision, have
the meanings given in the clause of this solicitation entitled ‘‘Prohibited Financial Interests for Lead System Integrators’’
((HSAR) 48 CFR 3052.209–75).
(b) General. Unless an exception is granted,
no contractor performing lead system integrator functions in the acquisition of a
major system by the Department of Homeland Security may have any direct financial
interest in the development or construction
of any individual system or element of any
system of systems.
(c) Representations. (1) The offeror represents that it does [ ] does not [ ] propose
to perform this contract as a lead system integrator with system responsibility.
(2) The offeror represents that it does [ ]
does not [ ] propose to perform this contract as a lead system integrator without
system responsibility.
(3) If the offeror answered in the affirmative in paragraph (c)(1) or (2) of this provision, the offeror represents that it does [ ]
does not [ ] have any direct financial interest in the development or construction of
any system(s), subsystem(s), system of systems, element of any system of systems, or
services it proposes or intends to seek to satisfy this solicitation.
(d) If the offeror answered in the affirmative in paragraph (c)(3) of this provision, the
offeror should contact the Contracting Officer for guidance on whether an exception
may apply and what responsibilities the offeror may have in qualifying for an exception.
(e) If the offeror does have a direct financial interest, the offeror shall be prohibited
from receiving an award under this solicitation, unless:
(1) The offeror submits to the Contracting
Officer appropriate evidence that the offeror
was selected by a subcontractor to serve as a
lower-tier subcontractor through a process
over which the offeror exercised no control;
or
(2) the conditions described in (HSAR) 48
CFR 3009.570–2(b)(1)(i) and (ii) exist, after an
opportunity is afforded to the offeror to provide information or commitments as may be
necessary to meet (HSAR) 48 CFR 3009.570–
2(b)(1)(ii), assuming any such information or
commitment will allow DHS to meet that
standard.
(f) This provision implements the requirements of 6 U.S.C. 396, as added by Section
6405 of the U.S. Troop Readiness, Veterans’
Care, Katrina Recovery, And Iraq Accountability Appropriations Act, 2007 (Pub. L. 110–
28).

(End of provision)
[75 FR 41100, July 15, 2010]
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