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48 CFR Ch. 30 (10–1–10 Edition)

(i) Contractor access to DHS networks
from a remote location is a temporary privilege for mutual convenience while the contractor performs business for the DHS Component. It is not a right, a guarantee of access, a condition of the contract, or Government Furnished Equipment (GFE).
(j) Contractor access will be terminated for
unauthorized use. The contractor agrees to
hold and save DHS harmless from any unauthorized use and agrees not to request additional time or money under the contract for
any delays resulting from unauthorized use
or access.
(k) Non-U.S. citizens shall not be authorized to access or assist in the development,
operation, management or maintenance of
Department IT systems under the contract,
unless a waiver has been granted by the Head
of the Component or designee, with the concurrence of both the Department’s Chief Security Officer (CSO) and the Chief Information Officer (CIO) or their designees. Within
DHS Headquarters, the waiver may be granted only with the approval of both the CSO
and the CIO or their designees. In order for
a waiver to be granted:
(1) The individual must be a legal permanent resident of the U.S. or a citizen of Ireland, Israel, the Republic of the Philippines,
or any nation on the Allied Nations List
maintained by the Department of State;
(2) There must be a compelling reason for
using this individual as opposed to a U.S. citizen; and
(3) The waiver must be in the best interest
of the Government.
(l) Contractors shall identify in their proposals the names and citizenship of all nonU.S. citizens proposed to work under the
contract. Any additions or deletions of nonU.S. citizens after contract award shall also
be reported to the contracting officer.

(End of clause)
Alternate II (JUN 2006) When the Department has determined contract employee access to sensitive information
or Government facilities must be limited to U.S. citizens and lawful permanent residents, but the contract will
not require access to IT resources, add
the following paragraphs:
(g) Each individual employed under the
contract shall be a citizen of the United
States of America, or an alien who has been
lawfully admitted for permanent residence
as evidenced by a Permanent Resident Card
(USCIS I–551). Any exceptions must be approved by the Department’s Chief Security
Officer or designee.
(h) Contractors shall identify in their proposals, the names and citizenship of all nonU.S. citizens proposed to work under the
contract. Any additions or deletions of non-

U.S. citizens after contract award shall also
be reported to the contracting officer.

(End of clause)
[71 FR 25773, May 2, 2006, as amended at 71
FR 48802, Aug. 22, 2006]

3052.209–70 Prohibition on contracts
with corporate expatriates.
As prescribed at (HSAR) 48 CFR
3009.104–75, insert the following clause:
PROHIBITION ON CONTRACTS WITH CORPORATE
EXPATRIATES (JUN 2006)
(a) Prohibitions. Section 835 of the Homeland Security Act, 6 U.S.C. 395, prohibits the
Department of Homeland Security from entering into any contract with a foreign incorporated entity which is treated as an inverted domestic corporation as defined in
this clause, or with any subsidiary of such an
entity. The Secretary shall waive the prohibition with respect to any specific contract
if the Secretary determines that the waiver
is required in the interest of national security.
(b) Definitions. As used in this clause:
Expanded Affiliated Group means an affiliated group as defined in section 1504(a) of the
Internal Revenue Code of 1986 (without regard to section 1504(b) of such Code), except
that section 1504 of such Code shall be applied by substituting ‘more than 50 percent’
for ‘at least 80 percent’ each place it appears.
Foreign Incorporated Entity means any entity which is, or but for subsection (b) of section 835 of the Homeland Security Act, 6
U.S.C. 395, would be, treated as a foreign corporation for purposes of the Internal Revenue Code of 1986.
Inverted Domestic Corporation. A foreign incorporated entity shall be treated as an inverted domestic corporation if, pursuant to a
plan (or a series of related transactions)—
(1) The entity completes the direct or indirect acquisition of substantially all of the
properties held directly or indirectly by a domestic corporation or substantially all of the
properties constituting a trade or business of
a domestic partnership;
(2) After the acquisition at least 80 percent
of the stock (by vote or value) of the entity
is held—
(i) In the case of an acquisition with respect to a domestic corporation, by former
shareholders of the domestic corporation by
reason of holding stock in the domestic corporation; or
(ii) In the case of an acquisition with respect to a domestic partnership, by former
partners of the domestic partnership by reason of holding a capital or profits interest in
the domestic partnership; and
(3) The expanded affiliated group which
after the acquisition includes the entity does
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not have substantial business activities in
the foreign country in which or under the
law of which the entity is created or organized when compared to the total business
activities of such expanded affiliated group.
Person, domestic, and foreign have the meanings given such terms by paragraphs (1), (4),
and (5) of section 7701(a) of the Internal Revenue Code of 1986, respectively.
(c) Special rules. The following definitions
and special rules shall apply when determining whether a foreign incorporated entity should be treated as an inverted domestic
corporation.
(1) Certain stock disregarded. For the purpose of treating a foreign incorporated entity as an inverted domestic corporation these
shall not be taken into account in determining ownership:
(i) stock held by members of the expanded
affiliated group which includes the foreign
incorporated entity; or
(ii) Stock of such entity which is sold in a
public offering related to an acquisition described in section 835(b)(1) of the Homeland
Security Act, 6 U.S.C. 395(b)(1).
(2) Plan deemed in certain cases. If a foreign
incorporated entity acquires directly or indirectly substantially all of the properties of a
domestic corporation or partnership during
the 4-year period beginning on the date
which is 2 years before the ownership requirements of subsection (b)(2) are met, such
actions shall be treated as pursuant to a
plan.
(3) Certain transfers disregarded. The transfer of properties or liabilities (including by
contribution or distribution) shall be disregarded if such transfers are part of a plan
a principal purpose of which is to avoid the
purposes of this section.
(d) Special rule for related partnerships. For
purposes of applying section 835(b) of the
Homeland Security Act, 6 U.S.C. 395(b) to the
acquisition of a domestic partnership, except
as provided in regulations, all domestic partnerships which are under common control
(within the meaning of section 482 of the Internal Revenue Code of 1986) shall be treated
as a partnership.
(e) Treatment of Certain Rights.
(1) Certain rights shall be treated as stocks
to the extent necessary to reflect the present
value of all equitable interests incident to
the transaction, as follows:
(i) Warrants;
(ii) Options;
(iii) Contracts to acquire stock;
(iv) Convertible debt instruments;
(v) Others similar interests.
(2) Rights labeled as stocks shall not be
treated as stocks whenever it is deemed appropriate to do so to reflect the present
value of the transaction or to disregard
transactions whose recognition would defeat
the purpose of section 835.

(f) Disclosure. The offeror under this solicitation represents that [Check one]:
lit is not a foreign incorporated entity that
should be treated as an inverted domestic
corporation pursuant to the criteria of
(HSAR) 48 CFR 3009.104–70 through 3009.104–
73;
lit is a foreign incorporated entity that
should be treated as an inverted domestic
corporation pursuant to the criteria of
(HSAR) 48 CFR 3009.104–70 through 3009.104–
73, but it has submitted a request for waiver
pursuant to 3009.104–74, which has not been
denied; or
lit is a foreign incorporated entity that
should be treated as an inverted domestic
corporation pursuant to the criteria of
(HSAR) 48 CFR 3009.104–70 through 3009.104–
73, but it plans to submit a request for waiver pursuant to 3009.104–74.
(g) A copy of the approved waiver, if a
waiver has already been granted, or the
waiver request, if a waiver has been applied
for, shall be attached to the bid or proposal.

(End of provision)
[68 FR 67871, Dec. 4, 2003, as amended at 71
FR 25774, May 2, 2006]

3052.209–71 Reserve Officer Training
Corps and military recruiting on
campus.
As prescribed in (HSAR) 48 CFR
3009.470–4, use the following clause:
RESERVE OFFICER TRAINING CORPS AND
MILITARY RECRUITING ON CAMPUS (DEC 2003)
(a) Definitions. Institution of higher education, as used in this clause, means an institution that meets the requirements of 20
U.S.C. 1001 and includes all subelements of
such an institution.
(b) Limitation on contract award. Except as
provided in paragraph (c) of this clause, an
institution of higher education is ineligible
for contract award if the Secretary of Defense determines that the institution has a
policy or practice (regardless of when implemented) that prohibits or in effect prevents—
(1) The Secretary of a military department
from maintaining, establishing, or operating
a unit of the Senior Reserve Officer Training
Corps (ROTC) (in accordance with 10 U.S.C.
654 and other applicable Federal laws) at
that institution;
(2) A student at that institution from enrolling in a unit of the Senior ROTC at another institution of higher education;
(3) The Secretary of a military department
or the Secretary of Homeland Security from
gaining entry to campuses, or access to students (who are 17 years of age or older) on
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