927.408

48 CFR Ch. 9 (10–1–10 Edition)

appropriate modifications to define and
protect the ‘‘protected data’’ in accordance with the applicable statute. When
contracts under such statutes are to be
awarded, contracting officers must acquire from Patent Counsel the appropriate contractual provisions. Additionally, the contracting officer must
consult with DOE program personnel
and Patent Counsel to identify data
first produced in the performance of
the contract that will be recognized by
the parties as protected data and what
data will be made available to the public notwithstanding the statutory authority to withhold the data from public dissemination.
[63 FR 10506, Mar. 4, 1998]

927.408 Cosponsored research and development activities.
Because of the Department of Energy’s statutory duties to disseminate
data first produced under its contracts
for research, development, and demonstration, the provisions of FAR 27.408
do not apply to cosponsored or cost
shared contracts.
[63 FR 10506, Mar. 4, 1998]
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927.409 Solicitation provisions and
contract clauses. (DOE coverageparagraphs (a), (h), (s), and (t))
(a)(1) The contracting officer shall
insert the clause at FAR 52.227–14,
Rights in Data-General, substituting
the following paragraph (a) and including the following paragraph (d)(3) and
Alternate V in solicitations and contracts if it is contemplated that data
will be produced, furnished, or acquired
under the contract; except contracting
officers are authorized to use Alternate
IV rather than paragraph (d)(3) in contracts for basic or applied research
with educational institutions except
where software is specified for delivery
or except where other special circumstances exist:
(a) Definitions. (1) Computer data bases, as
used in this clause, means a collection of
data in a form capable of, and for the purpose of, being stored in, processed, and operated on by a computer. The term does not include computer software.
(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of

the media in which recorded, that allow or
cause a computer to perform a specific operation or series of operations and (ii) data
comprising source code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the computer program to be produced,
created, or compiled. The term does not include computer data bases.
(3) Data, as used in this clause, means recorded information, regardless of form or the
media on which it may be recorded. The
term includes technical data and computer
software. For the purposes of this clause, the
term does not include data incidental to the
administration of this contract, such as financial, administrative, cost and pricing, or
management information.
(4) Form, fit, and function data, as used in
this clause, means data relating to items,
components, or processes that are sufficient
to enable physical and functional interchangeability, as well as data identifying
source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means
data identifying source, functional characteristics, and performance requirements but
specifically excludes the source code, algorithm, process, formulae, and flow charts of
the software.
(5) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or disclose limited rights data are as set forth in
the Limited Rights Notice of subparagraph
(g)(2) of this section if included in this
clause.
(6) Restricted computer software, as used in
this clause, means computer software developed at private expense and that is a trade
secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software, including minor
modifications of any such computer software. The Government’s rights to use, duplicate, or disclose restricted computer software are as set forth in the Restricted Rights
Notice of subparagraph (g)(3) of this section
if included in this clause.
(7) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not include computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data
base.
(8) Unlimited rights, as used in this clause,
means the rights of the Government to use,
disclose,
reproduce,
prepare
derivative
works, distribute copies to the public, including by electronic means, and perform
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