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(End of provision)
[73 FR 21848, Apr. 23, 2008]

252.234–7002 Earned Value Management System.
As prescribed in 234.203(2), use the
following clause:
EARNED VALUE MANAGEMENT SYSTEM (APR
2008)
(a) In the performance of this contract, the
Contractor shall use—
(1) An Earned Value Management System
(EVMS) that complies with the EVMS guidelines in the American National Standards Institute/Electronic Industries Alliance Standard 748, Earned Value Management Systems
(ANSI/EIA–748); and
(2) Management procedures that provide
for generation of timely, reliable, and
verifiable information for the Contract Performance Report (CPR) and the Integrated
Master Schedule (IMS) required by the CPR
and IMS data items of this contract.
(b) If this contract has a value of $50,000,000
or more, the Contractor shall use an EVMS
that has been determined by the Cognizant
Federal Agency (CFA) to be in compliance
with the EVMS guidelines as stated in paragraph (a)(1) of this clause. If, at the time of
award, the Contractor’s EVMS has not been
determined by the CFA to be in compliance
with the EVMS guidelines as stated in paragraph (a)(1) of this clause, the Contractor
shall apply its current system to the contract and shall take necessary actions to
meet the milestones in the Contractor’s
EVMS plan.
(c) If this contract has a value of less than
$50,000,000, the Government will not make a
formal determination that the Contractor’s
EVMS complies with the EVMS guidelines in
ANSI/EIA–748 with respect to the contract.
The use of the Contractor’s EVMS for this
contract does not imply a Government determination of the Contractor’s compliance
with the EVMS guidelines in ANSI/EIA–748
for application to future contracts. The Government will allow the use of a Contractor’s
EVMS that has been formally reviewed and
determined by the CFA to be in compliance
with the EVMS guidelines in ANSI/EIA–748.
(d) The Contractor shall submit notification of any proposed substantive changes to
the EVMS procedures and the impact of
those changes to the CFA. If this contract
has a value of $50,000,000 or more, unless a
waiver is granted by the CFA, any EVMS
changes proposed by the Contractor require
approval of the CFA prior to implementation. The CFA will advise the Contractor of
the acceptability of such changes as soon as

252.234–7002

practicable (generally within 30 calendar
days) after receipt of the Contractor’s notice
of proposed changes. If the CFA waives the
advance approval requirements, the Contractor shall disclose EVMS changes to the
CFA at least 14 calendar days prior to the effective date of implementation.
(e) The Government will schedule integrated baseline reviews as early as practicable, and the review process will be conducted not later than 180 calendar days after
(1) contract award, (2) the exercise of significant contract options, and (3) the incorporation of major modifications. During such reviews, the Government and the Contractor
will jointly assess the Contractor’s baseline
to be used for performance measurement to
ensure complete coverage of the statement
of work, logical scheduling of the work activities, adequate resourcing, and identification of inherent risks.
(f) The Contractor shall provide access to
all pertinent records and data requested by
the Contracting Officer or duly authorized
representative as necessary to permit Government surveillance to ensure that the
EVMS complies, and continues to comply,
with the performance criteria referenced in
paragraph (a) of this clause.
(g) When indicated by contract performance, the Contractor shall submit a request
for approval to initiate an over-target baseline or over-target schedule to the Contracting Officer. The request shall include a
top-level projection of cost and/or schedule
growth, a determination of whether or not
performance variances will be retained, and
a schedule of implementation for the rebaselining. The Government will acknowledge receipt of the request in a timely manner (generally within 30 calendar days).
(h) The Contractor shall require its subcontractors to comply with EVMS requirements as follows:
(1) For subcontracts valued at $50,000,000 or
more, the following subcontractors shall
comply with the requirements of this clause:
[Contracting Officer to insert names of subcontractors (or subcontracted effort if subcontractors have not been selected) designated
for application of the EVMS requirements of
this clause.]
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
(2) For subcontracts valued at less than
$50,000,000, the following subcontractors shall
comply with the requirements of this clause,
excluding the requirements of paragraph (b)
of this clause:
[Contracting Officer to insert names of subcontractors (or subcontracted effort if subcontractors have not been selected) designated
for application of the EVMS requirements of
this clause.]

469

VerDate Mar<15>2010

14:09 Dec 16, 2010

Jkt 220207

PO 00000

Frm 00479

Fmt 8010

Sfmt 8003

Q:\48\48V3

ofr150

PsN: PC150

252.235–7000

48 CFR Ch. 2 (10–1–10 Edition)

llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(End of clause)
[73 FR 21848, Apr. 23, 2008]

252.235–7000 Indemnification under 10
U.S.C. 2354—fixed price.
As prescribed in 235.070–3, use the following clause:
INDEMNIFICATION UNDER 10 U.S.C. 2354—FIXED
PRICE (DEC 1991)
(a) This clause provides for indemnification under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this
clause.
(b) Claims, losses, and damages covered—
(1) Claims by third persons for death, bodily injury, sickness, or disease, or the loss,
damage, or lost use of property. Claims include those for reasonable expenses of litigation or settlement. The term third persons includes employees of the contractor;
(2) The loss, damage, and lost use of the
Contractor’s property, but excluding lost
profit; and
(3) Loss, damage, or lost use of the Government’s property.
(c) The claim, loss, or damage—
(1) Must arise from the direct performance
of this contract;
(2) Must not be compensated by insurance
or other means, or be within deductible
amounts of the Contractor’s insurance;
(3) Must result from an unusually hazardous risk as specifically defined in the contract;
(4) Must not result from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, managers, superintendents, or other equivalent
representatives who have supervision or direction of—
(i) All or substantially all of the Contractor’s business;
(ii) All or substantially all of the Contractor’s operations at any one plant or separate
location where this contract is being performed; or
(iii) A separate and complete major industrial operation connected with the performance of this contract;
(5) Must not be a liability assumed under
any contract or agreement (except for subcontracts covered by paragraph (h) of this
clause), unless the Contracting Officer (or in
contracts with the Department of the Navy,
the Department) specifically approved the
assumption of liability; and
(6) Must be certified as just and reasonable
by the Secretary of the department or designated representative.

(d) The Contractor shall buy and maintain,
to the extent available, insurance against
unusually hazardous risks in the form,
amount, period(s) of time, at the rate(s), and
with such insurers, as the Contracting Officer (or, for Navy contracts, the Department)
may from time to time require and approve.
If the cost of this insurance is higher than
the cost of the insurance the Contractor had
as of the date of the contract, the Government shall reimburse the Contractor for the
difference in cost, as long as it is properly allocable to this contract and is not included
in the contract price. The Government shall
not be liable for claims, loss, or damage if insurance was available and is either required
or approved under this paragraph.
(e) A reduction of the insurance coverage
maintained by the Contractor on the date of
the execution of this contract shall not increase the Government’s liability under this
clause unless the Contracting Officer consents, and the contract price is equitably adjusted, if appropriate, to reflect the Contractor’s consideration for the Government’s assumption of increased liability.
(f) Notice. The Contractor shall—
(1) Promptly notify the Contracting Officer
of any occurrence, action, or claim that
might trigger the Government’s liability
under this clause;
(2) Furnish the proof or evidence of any
claim, loss, or damage in the form and manner that the Government requires; and
(3) Immediately provide copies of all pertinent papers that the Contractor receives or
has received.
(g) The Government may direct, participate in, and supervise the settlement or defense of the claim or action. The Contractor
shall comply with the Government’s directions and execute any authorizations required.
(h) Flowdown. The Government shall indemnify the Contractor if the Contractor has
an obligation to indemnify a subcontractor
under any subcontract at any tier under this
contract for the unusually hazardous risk
identified in this contract only if—
(1) The Contracting Officer gave prior written approval for the Contractor to provide in
a subcontract for the Contractor to indemnify the subcontractor for unusually hazardous risks defined in this contract;
(2) The Contracting Officer approved those
indemnification provisions;
(3) The subcontract indemnification provisions entitle the Contractor, or the Government, or both, to direct, participate in, and
supervise the settlement or defense of relevant actions and claims; and
(4) The subcontract provides the same
rights and duties, the same provisions for notice, furnishing of papers and the like, between the Contractor and the subcontractor,
as exist between the Government and the
Contractor under this clause.
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