252.225–7036

48 CFR Ch. 2 (10–1–10 Edition)

end product that is not a COTS item and
does not meet the component test in paragraph (ii) of the definition of ‘‘domestic end
product’’:
llllllllllllllllllllllll
(Line Item Number)
llllllllllllllllllllllll
(Country of Origin (If known))

(End of provision)
ALTERNATE I (OCT 2006)
As prescribed in 225.1101(10), substitute the phrase Canadian end product
for the phrases Bahrainian end product,
Free Trade Agreement country, Free
Trade Agreement country end product,
and Moroccan end product in paragraph
(a) of the basic provision; and substitute the phrase Canadian end products for the phrase Free Trade Agreement
country
end
products
other
than
Bahrainian end products or Moroccan
end products in paragraphs (b) and
(c)(2)(ii) of the basic provision.
[70 FR 2364, Jan. 13, 2005, as amended at 71
FR 34835, June 16, 2006; 71 FR 58543, Oct. 4,
2006; 73 FR 53156, Sept. 15, 2008; 74 FR 2423,
Jan. 15, 2009; 74 FR 68384, Dec. 24, 2009]

252.225–7036 Buy American Act—Free
Trade Agreements—Balance of Payments Program.
As prescribed in 225.1101(11)(i), use
the following clause:
BUY AMERICAN ACT—FREE TRADE AGREEMENTS—BALANCE OF PAYMENTS PROGRAM
(JUL 2009)
(a) Definitions. As used in this clause—
(1) Bahrainian end product means an article
that—
(i) Is wholly the growth, product, or manufacture of Bahrain; or
(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Bahrain into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term refers to a product offered for purchase under
a supply contract, but for purposes of calculating the value of the end product includes
services (except transportation services) incidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.
(2)
Commercially
available
off-the-shelf
(COTS) item—
(i) Means any item of supply (including
construction material) that is—

(A) A commercial item (as defined in paragraph (1) of the definition of ‘‘commercial
item’’ in section 2.101 of the Federal Acquisition Regulation);
(B) Sold in substantial quantities in the
commercial marketplace; and
(C) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and
(ii) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. 40102), such as agricultural products
and petroleum products.
(3) Component means an article, material,
or supply incorporated directly into an end
product.
(4) Domestic end product means—
(i) An unmanufactured end product that
has been mined or produced in the United
States; or
(ii) An end product manufactured in the
United States if—
(A) The cost of its qualifying country components and its components that are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. The cost of components includes transportation costs to the place of
incorporation into the end product and U.S.
duty (whether or not a duty-free entry certificate is issued). Scrap generated, collected, and prepared for processing in the
United States is considered domestic. A component is considered to have been mined,
produced, or manufactured in the United
States (regardless of its source in fact) if the
end product in which it is incorporated is
manufactured in the United States and the
component is of a class or kind for which the
Government has determined that—
(1) Sufficient and reasonably available
commercial quantities of a satisfactory quality are not mined, produced, or manufactured in the United States; or
(2) It is inconsistent with the public interest to apply the restrictions of the Buy
American Act; or
(B) The end product is a COTS item.
(5) End product means those articles, materials, and supplies to be acquired under this
contract for public use.
(6) Foreign end product means an end product other than a domestic end product.
(7) Free Trade Agreement country means
Australia, Bahrain, Canada, Chile, Costa
Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua, Peru, or Singapore;
(8) Free Trade Agreement country end product
means an article that—
(i) Is wholly the growth, product, or manufacture of a Free Trade Agreement country;
or
(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
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Defense Acquisition Regulations System, DOD
in a Free Trade Agreement country into a
new and different article of commerce with a
name, character, or use distinct from that of
the article or articles from which it was
transformed. The term refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of
the end product includes services (except
transportation services) incidental to its
supply, provided that the value of those incidental services does not exceed the value of
the product itself.
(9) Moroccan end product means an article
that—
(i) Is wholly the growth, product, or manufacture of Morocco; or
(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Morocco into a new and different article
of commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term refers to a product offered for purchase under
a supply contract, but for purposes of calculating the value of the end product includes
services (except transportation services) incidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.
(10) Qualifying country means any country
set forth in subsection 225.872–1 of the Defense Federal Acquisition Regulation Supplement.
(11) Qualifying country component means a
component mined, produced, or manufactured in a qualifying country.
(12) Qualifying country end product means—
(i) An unmanufactured end product mined
or produced in a qualifying country; or
(ii) An end product manufactured in a
qualifying country if the cost of the following types of components exceeds 50 percent of the cost of all its components:
(A) Components mined, produced, or manufactured in a qualifying country.
(B) Components mined, produced, or manufactured in the United States.
(C) Components of foreign origin of a class
or kind for which the Government has determined that sufficient and reasonably available commercial quantities of a satisfactory
quality are not mined, produced, or manufactured in the United States.
(13) United States means the 50 States, the
District of Columbia, and outlying areas.
(b) Unless otherwise specified, this clause
applies to all items in the Schedule.
(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, Free Trade Agreement
country end products other than Bahrainian
end products or Moroccan end products, or
other foreign end products in the Buy American Act—Free Trade Agreements—Balance
of Payments Program Certificate provision

252.225–7036

of the solicitation. If the Contractor certified in its offer that it will deliver a qualifying country end product or a Free Trade
Agreement country end product other than a
Bahrainian end product or a Moroccan end
product, the Contractor shall deliver a qualifying country end product, a Free Trade
Agreement country end product other than a
Bahrainian end product or a Moroccan end
product, or, at the Contractor’s option, a domestic end product.
(d) The contract price does not include
duty for end products or components for
which the Contractor will claim duty-free
entry.

(End of clause)
Alternate I (JUL 2009) As prescribed
in 225.1101(11)(i)(B), substitute the following paragraphs (a)(8) and (c) for
paragraphs (a)(8) and (c) of the basic
clause:
(a)(8) Canadian end product means an article that—
(i) Is wholly the growth, product, or manufacture of Canada; or
(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Canada into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term refers to a product offered for purchase under
a supply contract, but for purposes of calculating the value of the end product includes
services (except transportation services) incidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.
(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country, Canadian, or other foreign end
products in the Buy American Act—Free
Trade Agreements—Balance of Payments
Program Certificate provision of the solicitation. If the Contractor certified in its offer
that it will deliver a qualifying country end
product or a Canadian end product, the Contractor shall deliver a qualifying country
end product, a Canadian end product, or, at
the Contractor’s option, a domestic end
product.
[68 FR 15640, Mar. 31, 2003, as amended at 69
FR 1929, Jan. 13, 2004; 69 FR 74992, Dec. 15,
2004; 70 FR 2365, Jan. 13, 2005; 70 FR 35548,
June 21, 2005; 71 FR 34835, June 16, 2006; 71 FR
58543, Oct. 4, 2006; 72 FR 14243, Mar. 27, 2007;
73 FR 53156, Sept. 15, 2008; 74 FR 2423, Jan. 15,
2009; 74 FR 37642, 37651, July 29, 2009]

405

VerDate Mar<15>2010

14:09 Dec 16, 2010

Jkt 220207

PO 00000

Frm 00415

Fmt 8010

Sfmt 8010

Q:\48\48V3

ofr150

PsN: PC150

