Federal Acquisition Regulation

52.215–2

less than the quantity offered, at the unit
cost or prices offered, unless the offeror
specifies otherwise in the proposal.
(6) The Government reserves the right to
make multiple awards if, after considering
the additional administrative costs, it is in
the Government’s best interest to do so.
(7) Exchanges with offerors after receipt of
a proposal do not constitute a rejection or
counteroffer by the Government.
(8) The Government may determine that a
proposal is unacceptable if the prices proposed are materially unbalanced between
line items or subline items. Unbalanced pricing exists when, despite an acceptable total
evaluated price, the price of one or more contract line items is significantly overstated
or understated as indicated by the application of cost or price analysis techniques. A
proposal may be rejected if the Contracting
Officer determines that the lack of balance
poses an unacceptable risk to the Government.
(9) If a cost realism analysis is performed,
cost realism may be considered by the source
selection authority in evaluating performance or schedule risk.
(10) A written award or acceptance of proposal mailed or otherwise furnished to the
successful offeror within the time specified
in the proposal shall result in a binding contract without further action by either party.
(11) If a post-award debriefing is given to
requesting offerors, the Government shall
disclose the following information, if applicable:
(i) The agency’s evaluation of the significant weak or deficient factors in the debriefed offeror’s offer.
(ii) The overall evaluated cost or price and
technical rating of the successful and the debriefed offeror and past performance information on the debriefed offeror.
(iii) The overall ranking of all offerors,
when any ranking was developed by the
agency during source selection.
(iv) A summary of the rationale for award.
(v) For acquisitions of commercial items,
the make and model of the item to be delivered by the successful offeror.
(vi) Reasonable responses to relevant questions posed by the debriefed offeror as to
whether source-selection procedures set
forth in the solicitation, applicable regulations, and other applicable authorities were
followed by the agency.

posals have been determined to be within the
competitive range. If the Contracting Officer
determines that the number of proposals
that would otherwise be in the competitive
range exceeds the number at which an efficient competition can be conducted, the Contracting Officer may limit the number of
proposals in the competitive range to the
greatest number that will permit an efficient
competition among the most highly rated
proposals. Therefore, the offeror’s initial
proposal should contain the offeror’s best
terms from a price and technical standpoint.

Alternate II (OCT 1997). As prescribed
in 15.209(a)(2), add a paragraph (c)(9)
substantially the same as the following
to the basic clause:
(9) Offerors may submit proposals that depart from stated requirements. Such proposals shall clearly identify why the acceptance of the proposal would be advantageous
to the Government. Any deviations from the
terms and conditions of the solicitation, as
well as the comparative advantage to the
Government, shall be clearly identified and
explicitly defined. The Government reserves
the right to amend the solicitation to allow
all offerors an opportunity to submit revised
proposals based on the revised requirements.
[62 FR 51259, Sept. 30, 1997; 64 FR 51841, Sept.
24, 1999, as amended at 64 FR 72433, 72451,
Dec. 27, 1999; 66 FR 2135, Jan. 10, 2001; 68 FR
69258, Dec. 11, 2003]

52.215–2 Audit and Records—Negotiation.
As prescribed in 15.209(b), insert the
following clause:
AUDIT AND RECORDS—NEGOTIATION (OCT 2010)
(a) As used in this clause, records includes
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or in any other form.
(b) Examination of costs. If this is a cost-reimbursement, incentive, time-and-materials,
labor-hour, or price redeterminable contract,
or any combination of these, the Contractor
shall maintain and the Contracting Officer,
or an authorized representative of the Contracting Officer, shall have the right to examine and audit all records and other evidence sufficient to reflect properly all costs
claimed to have been incurred or anticipated
to be incurred directly or indirectly in performance of this contract. This right of examination shall include inspection at all reasonable times of the Contractor’s plants, or
parts of them, engaged in performing the
contract.
(c) Certified cost or pricing data. If the Contractor has been required to submit certified

(End of provision)
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Alternate I (OCT 1997). As prescribed
in 15.209(a)(1), substitute the following
paragraph (f)(4) for paragraph (f)(4) of
the basic provision:
(f)(4) The Government intends to evaluate
proposals and award a contract after conducting discussions with offerors whose pro-

89

VerDate Mar<15>2010

08:19 Dec 10, 2010

Jkt 220206

PO 00000

Frm 00099

Fmt 8010

Sfmt 8010

Y:\SGML\220206.XXX

220206

erowe on DSK5CLS3C1PROD with CFR

52.215–2

48 CFR Ch. 1 (10–1–10 Edition)

cost or pricing data in connection with any
pricing action relating to this contract, the
Contracting Officer, or an authorized representative of the Contracting Officer, in
order to evaluate the accuracy, completeness, and currency of the certified cost or
pricing data, shall have the right to examine
and audit all of the Contractor’s records, including computations and projections, related to—
(1) The proposal for the contract, subcontract, or modification;
(2) The discussions conducted on the proposal(s), including those related to negotiating;
(3) Pricing of the contract, subcontract, or
modification; or
(4) Performance of the contract, subcontract or modification.
(d) Comptroller General. (1) The Comptroller
General of the United States, or an authorized representative, shall have access to and
the right to examine any of the Contractor’s
directly pertinent records involving transactions related to this contract or a subcontract hereunder and to interview any current employee regarding such transactions.
(2) This paragraph may not be construed to
require the Contractor or subcontractor to
create or maintain any record that the Contractor or subcontractor does not maintain
in the ordinary course of business or pursuant to a provision of law.
(e) Reports. If the Contractor is required to
furnish cost, funding, or performance reports, the Contracting Officer or an authorized representative of the Contracting Officer shall have the right to examine and audit
the supporting records and materials, for the
purpose of evaluating (1) the effectiveness of
the Contractor’s policies and procedures to
produce data compatible with the objectives
of these reports and (2) the data reported.
(f) Availability. The Contractor shall make
available at its office at all reasonable times
the records, materials, and other evidence
described in paragraphs (a), (b), (c), (d), and
(e) of this clause, for examination, audit, or
reproduction, until 3 years after final payment under this contract or for any shorter
period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regulation (FAR), or for any longer period required by statute or by other clauses
of this contract. In addition—
(1) If this contract is completely or partially terminated, the Contractor shall make
available the records relating to the work
terminated until 3 years after any resulting
final termination settlement; and
(2) The Contractor shall make available
records relating to appeals under the Disputes clause or to litigation or the settlement of claims arising under or relating to
this contract until such appeals, litigation,
or claims are finally resolved.

(g) The Contractor shall insert a clause
containing all the terms of this clause, including this paragraph (g), in all subcontracts under this contract that exceed
the simplified acquisition threshold and—
(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or
price-redeterminable type or any combination of these;
(2) For which certified cost or pricing data
are required; or
(3) That require the subcontractor to furnish reports as discussed in paragraph (e) of
this clause.
The clause may be altered only as necessary to identify properly the contracting
parties and the Contracting Officer under the
Government prime contract.

(End of clause)
Alternate I (MAR 2009). As prescribed
in 15.209(b)(2), substitute the following
paragraphs (d)(1) and (g) for paragraphs
(d)(1) and (g) of the basic clause:
(d) Comptroller General or Inspector General.
(1) The Comptroller General of the United
States, an appropriate Inspector General appointed under section 3 or 8G of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the
foregoing officials, shall have access to and
the right to—
(i) Examine any of the Contractor’s or any
subcontractor’s records that pertain to and
involve transactions relating to this contract or a subcontract hereunder; and
(ii) Interview any officer or employee regarding such transactions.
(g)(1) Except as provided in paragraph
(g)(2) of this clause, the Contractor shall insert a clause containing all the terms of this
clause, including this paragraph (g), in all
subcontracts under this contract. The clause
may be altered only as necessary to identify
properly the contracting parties and the
Contracting Officer under the Government
prime contract.
(2) The authority of the Inspector General
under paragraph (d)(1)(ii) of this clause does
not flow down to subcontracts.

Alternate II (APR 1998). As prescribed
in 15.209(b)(3), add the following paragraph (h) to the basic clause:
(h) The provisions of OMB Circular No. A–
133, ‘‘Audits of States, Local Governments,
and Nonprofit Organizations,’’ apply to this
contract.

Alternate III (JUN 1999). As prescribed
in 15.209(b)(4), delete paragraph (d) of
the basic clause and redesignate the remaining paragraphs accordingly, and
substitute the following paragraph (e)
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52.215–6
FACSIMILE PROPOSALS (OCT 1997)

for the redesignated paragraph (e) of
the basic clause:

(a) Definition. Facsimile proposal, as used in
this provision, means a proposal, revision or
modification of a proposal, or withdrawal of
a proposal that is transmitted to and received by the Government via facsimile machine.
(b) Offerors may submit facsimile proposals as responses to this solicitation. Facsimile proposals are subject to the same
rules as paper proposals.
(c) The telephone number of receiving facsimile equipment is: [insert telephone number].
(d) If any portion of a facsimile proposal
received by the Contracting Officer is
unreadable to the degree that conformance
to the essential requirements of the solicitation cannot be ascertained from the document—
(1) The Contracting Officer immediately
shall notify the offeror and permit the offeror to resubmit the proposal;
(2) The method and time for resubmission
shall be prescribed by the Contracting Officer after consultation with the offeror; and
(3) The resubmission shall be considered as
if it were received at the date and time of
the original unreadable submission for the
purpose of determining timeliness, provided
the offeror complies with the time and format requirements for resubmission prescribed by the Contracting Officer.
(e) The Government reserves the right to
make award solely on the facsimile proposal.
However, if requested to do so by the Contracting Officer, the apparently successful
offeror promptly shall submit the complete
original signed proposal.

(e) Availability. The Contractor shall make
available at its office at all reasonable times
the records, materials, and other evidence
described in paragraphs (a), (b), (c), and (d) of
this clause, for examination, audit, or reproduction, until 3 years after final payment
under this contract or for any shorter period
specified in Subpart 4.7, Contractor Records
Retention, of the Federal Acquisition Regulation (FAR), or for any longer period required by statute or by other clauses of this
contract. In addition—
(1) If this contract is completely or partially terminated, the Contractor shall make
available the records relating to the work
terminated until 3 years after any resulting
final termination settlement; and
(2) The Contractor shall make available
records relating to appeals under the Disputes clause or to litigation or the settlement of claims arising under or relating to
this contract until such appeals, litigation,
or claims are finally resolved.
[60 FR 42651, Aug. 16, 1995, as amended at 61
FR 39198, July 26, 1996; 62 FR 259, Jan. 2, 1997;
62 FR 51271, Sept. 30, 1997; 63 FR 9055, Feb. 23,
1998; 64 FR 32749, June 17, 1999; 72 FR 27389,
May 15, 2007; 74 FR 14649, 14651, Mar. 31, 2009;
75 FR 53150, Aug. 30, 2010]

52.215–3 Request for Information or
Solicitation for Planning Purposes.
As prescribed in 15.209(c), insert the
following provision:
REQUEST FOR INFORMATION OR SOLICITATION
FOR PLANNING PURPOSES (OCT 1997)
(a) The Government does not intend to
award a contract on the basis of this solicitation or to otherwise pay for the information solicited except as an allowable cost
under other contracts as provided in subsection 31.205–18, Bid and proposal costs, of
the Federal Acquisition Regulation.
(b) Although ‘‘proposal’’ and ‘‘offeror’’ are
used in this Request for Information, your
response will be treated as information only.
It shall not be used as a proposal.
(c) This solicitation is issued for the purpose of: [state purpose].

(End of provision)
[62 FR 51261, Sept. 30, 1997]

52.215–6

PLACE OF PERFORMANCE (OCT 1997)
(a) The offeror or respondent, in the performance of any contract resulting from this
solicitation, b intends, b does not intend
[check applicable block] to use one or more
plants or facilities located at a different address from the address of the offeror or respondent as indicated in this proposal or response to request for information.
(b) If the offeror or respondent checks ‘‘intends’’ in paragraph (a) of this provision, it
shall insert in the following spaces the required information:

(End of provision)

erowe on DSK5CLS3C1PROD with CFR

[62 FR 51261, Sept. 30, 1997]

52.215–4

[Reserved]

52.215–5

Facsimile Proposals.

Place of Performance.

As prescribed in 15.209(f), insert the
following provision:

As prescribed in 15.209(e), insert the
following provision:
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