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Place of performance (street
address, city, state, county,
zip code)

tor’s receipt of the Contracting Officer’s
written approval.

Name and address of owner
and operator of the plant or
facility if other than offeror or
respondent

(End of clause)
Alternate I (OCT 2010). As prescribed
in 15.408(a)(1) add the following paragraph (d) to the basic clause:

(End of provision)

(d) If the Contractor desires to reverse the
categorization of ‘‘make’’ or ‘‘buy’’ for any
item or items designated in the contract as
subject to this paragraph, it shall—
(1) Support its proposal with certified cost
or pricing data in accordance with FAR
15.408, Table 15–2 when required by FAR
15.403, and data other than certified cost or
pricing data, to permit evaluation; and
(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the contract price in accordance with paragraph (k) of the Incentive
Price Revision—Firm Target clause or paragraph (m) of the Incentive Price Revision—
Successive Targets clause of this contract.

[62 FR 51261, Sept. 30, 1997]

52.215–7

[Reserved]

52.215–8 Order of Precedence—Uniform Contract Format.
As prescribed in 15.209(h), insert the
following clause:
ORDER OF PRECEDENCE—UNIFORM CONTRACT
FORMAT (OCT 1997)
Any inconsistency in this solicitation or
contract shall be resolved by giving precedence in the following order:
(a) The Schedule (excluding the specifications).
(b) Representations and other instructions.
(c) Contract clauses.
(d) Other documents, exhibits, and attachments.
(e) The specifications.

Alternate II (OCT 2010). As prescribed
in 15.408(a)(2), add the following paragraph (d) to the basic clause:
(d) If the Contractor desires to reverse the
categorization of ‘‘make’’ or ‘‘buy’’ for any
item or items designated in the contract as
subject to this paragraph, it shall—
(1) Support its proposal with certified cost
or pricing data in accordance with FAR
15.408, Table 15–2, when required by FAR
15.403, and data other than certified cost or
pricing data, to permit evaluation; and
(1) Support its proposal with cost or pricing data to permit evaluation; and
(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the contract’s total estimated cost and fee in accordance with paragraph (e) of the Incentive Fee clause of this
contract.

(End of clause)
[62 FR 51261, Sept. 30, 1997]

52.215–9 Changes or Additions to
Make-or-Buy Program.
As prescribed in 15.408(a), insert the
following clause:

erowe on DSK5CLS3C1PROD with CFR

CHANGES OR ADDITIONS TO MAKE-OR-BUY
PROGRAM (OCT 1997)
(a) The Contractor shall perform in accordance with the make-or-buy program incorporated in this contract. If the Contractor
proposes to change the program, the Contractor shall, reasonably in advance of the
proposed change, (1) notify the Contracting
Officer in writing, and (2) submit justification in sufficient detail to permit evaluation. Changes in the place of performance of
any ‘‘make’’ items in the program are subject to this requirement.
(b) For items deferred at the time of negotiation of this contract for later addition to
the program, the Contractor shall, at the
earliest possible time—
(1) Notify the Contracting Officer of each
proposed addition; and
(2) Provide justification in sufficient detail
to permit evaluation.
(c) Modification of the make-or-buy program to incorporate proposed changes or additions shall be effective upon the Contrac-

[62 FR 51261, Sept. 30, 1997, as amended at 75
FR 53150, Aug. 30, 2010]

52.215–10 Price Reduction for Defective Certified Cost or Pricing Data.
As prescribed in 15.408(b), insert the
following clause:
PRICE REDUCTION FOR DEFECTIVE CERTIFIED
COST OR PRICING DATA (OCT 2010)
(a) If any price, including profit or fee, negotiated in connection with this contract, or
any cost reimbursable under this contract,
was increased by any significant amount because—
(1) The Contractor or a subcontractor furnished certified cost or pricing data that
were not complete, accurate, and current as

92

VerDate Mar<15>2010

08:19 Dec 10, 2010

Jkt 220206

PO 00000

Frm 00102

Fmt 8010

Sfmt 8010

Y:\SGML\220206.XXX

220206

erowe on DSK5CLS3C1PROD with CFR

Federal Acquisition Regulation

52.215–11

certified in its Certificate of Current Cost or
Pricing Data;
(2) A subcontractor or prospective subcontractor furnished the Contractor certified
cost or pricing data that were not complete,
accurate, and current as certified in the Contractor’s Certificate of Current Cost or Pricing Data; or
(3) Any of these parties furnished data of
any description that were not accurate, the
price or cost shall be reduced accordingly
and the contract shall be modified to reflect
the reduction.
(b) Any reduction in the contract price
under paragraph (a) of this clause due to defective data from a prospective subcontractor that was not subsequently awarded
the subcontract shall be limited to the
amount, plus applicable overhead and profit
markup, by which (1) the actual subcontract
or (2) the actual cost to the Contractor, if
there was no subcontract, was less than the
prospective subcontract cost estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective certified cost or pricing
data.
(c)(1) If the Contracting Officer determines
under paragraph (a) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense:
(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a superior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current certified cost or pricing data had been submitted.
(ii) The Contracting Officer should have
known that the certified cost or pricing data
in issue were defective even though the Contractor or subcontractor took no affirmative
action to bring the character of the data to
the attention of the Contracting Officer.
(iii) The contract was based on an agreement about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract.
(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.
(2)(i) Except as prohibited by subdivision
(c)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—
(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor’s knowledge and belief, the Contractor is entitled to the offset in the
amount requested; and
(B) The Contractor proves that the certified cost or pricing data were available before the ‘‘as of’’ date specified on its Certificate of Current Cost or Pricing Data, and

that the data were not submitted before such
date.
(ii) An offset shall not be allowed if—
(A) The understated data were known by
the Contractor to be understated before the
‘‘as of’’ date specified on its Certificate of
Current Cost or Pricing Data; or
(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been submitted before the ‘‘as of’’ date specified on
its Certificate of Current Cost or Pricing
Data.
(d) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
and shall pay the United States at the time
such overpayment is repaid—
(1) Simple interest on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and
(2) A penalty equal to the amount of the
overpayment, if the Contractor or subcontractor knowingly submitted certified cost
or pricing data that were incomplete, inaccurate, or noncurrent.

(End of clause)
[62 FR 51262, Sept. 30, 1997, as amended at 75
FR 53151, Aug. 30, 2010]

52.215–11 Price Reduction for Defective Certified Cost or Pricing
Data—Modifications.
As prescribed in 15.408(c), insert the
following clause:
PRICE REDUCTION FOR DEFECTIVE CERTIFIED
COST OR PRICING DATA—MODIFICATIONS
(OCT 2010)
(a) This clause shall become operative only
for any modification to this contract involving a pricing adjustment expected to exceed
the threshold for submission of certified cost
or pricing data at FAR 15.403–4, except that
this clause does not apply to any modification if an exception under FAR 15.403–1 applies.
(b) If any price, including profit or fee, negotiated in connection with any modification under this clause, or any cost reimbursable under this contract, was increased by
any significant amount because (1) the Contractor or a subcontractor furnished certified cost or pricing data that were not complete, accurate, and current as certified in
its Certificate of Current Cost or Pricing
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