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and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or in any other form.
(b) Certified cost or pricing data. If the Contractor has been required to submit certified
cost or pricing data in connection with the
pricing of any modification to this contract,
the Contracting Officer, or an authorized
representative of the Contracting Officer, in
order to evaluate the accuracy, completeness, and currency of the certified cost or
pricing data, shall have the right to examine
and audit all of the Contractor’s records, including computations and projections, related to—
(1) The proposal for the modification;
(2) The discussions conducted on the proposal(s), including those related to negotiating;
(3) Pricing of the modification; or
(4) Performance of the modification.
(c) Comptroller General. In the case of pricing any modification, the Comptroller General of the United States, or an authorized
representative, shall have the same rights as
specified in paragraph (b) of this clause and
also the right to interview any current employee regarding such transactions.
(d) Availability. The Contractor shall make
available at its office at all reasonable times
the materials described in paragraph (b) of
this clause, for examination, audit, or reproduction, until 3 years after final payment
under this contract, or for any other period
specified in subpart 4.7 of the Federal Acquisition Regulation (FAR). FAR Subpart 4.7,
Contractor Records Retention, in effect on
the data of this contract, is incorporated by
reference in its entirety and made a part of
this contract.
(1) If this contract is completely or partially terminated, the records relating to the
work terminated shall be made available for
3 years after any resulting final termination
settlement.
(2) Records pertaining to appeals under the
Disputes clause or to litigation or the settlement of claims arising under or relating to
the performance of this contract shall be
made available until disposition of such appeals, litigation, or claims.
(e) The Contractor shall insert a clause
containing all the provisions of this clause,
including this paragraph (e), in all subcontracts expected to exceed the threshold in
FAR 15.403–4(a)(1) for submission of certified
cost or pricing data.

(c) The Comptroller General of the United
States, an appropriate Inspector General appointed under section 3 or 8G of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the
foregoing officials, shall have access to and
the right to—
(1) Examine any of the Contractor’s or any
subcontractors’ records that pertain to, and
involve transactions relating to, this contract or a subcontract hereunder; and
(2) Interview any officer or employee regarding such transactions.
(e)(1) Except as provided in paragraph
(e)(2), the Contractor shall insert a clause
containing the provisions of this clause, including this paragraph (e), in all subcontracts.
(2) The authority of the Inspector General
under paragraph (c)(2) of this clause does not
flow down to subcontracts.
[60 FR 42651, Aug. 16, 1995; 60 FR 44548, Aug.
28, 1995; 62 FR 51271, Sept. 30, 1997; 74 FR
14649, 14651, Mar. 31, 2009; 75 FR 34281, June
16, 2010; 75 FR 53150, Aug. 30, 2010]

52.214–27 Price Reduction for Defective Certified Cost or Pricing
Data—Modifications—Sealed
Bidding.
As prescribed in 14.201–7(b), insert the
following clause:
PRICE REDUCTION FOR DEFECTIVE CERTIFIED
COST OR PRICING DATA—MODIFICATIONS—
SEALED BIDDING (OCT 2010)
(a) This clause shall become operative only
for any modification to this contract involving aggregate increases and/or decreases in
costs, plus applicable profits, expected to exceed the threshold for the submission of certified cost or pricing data at FAR 15.403–
4(a)(1), except that this clause does not apply
to a modification if an exception under FAR
15.403–1(b) applies.
(b) If any price, including profit, negotiated in connection with any modification
under this clause, was increased by any significant amount because (1) the Contractor
or a subcontractor furnished certified cost or
pricing data that were not complete, accurate, and current as certified in its Certificate of Current Cost or Pricing Data, (2) a
subcontractor or prospective subcontractor
furnished the Contractor certified cost or
pricing data that were not complete, accurate, and current as certified in the Contractor’s Certificate of Current Cost or Pricing
Data, or (3) any of these parties furnished
data of any description that were not accurate, the price shall be reduced accordingly
and the contract shall be modified to reflect
the reduction. This right to a price reduction
is limited to that resulting from defects in
data relating to modifications for which this
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(End of clause)
Alternate I (MAR 2009). As prescribed
in 14.201–7(a)(2),substitute the following
paragraphs (c) and (e) for paragraphs
(c) and (e) of the basic clause:

84

VerDate Mar<15>2010

08:19 Dec 10, 2010

Jkt 220206

PO 00000

Frm 00094

Fmt 8010

Sfmt 8010

Y:\SGML\220206.XXX

220206

erowe on DSK5CLS3C1PROD with CFR

Federal Acquisition Regulation

52.214–28

clause becomes operative under paragraph
(a) of this clause.
(c) Any reduction in the contract price
under paragraph (b) of this clause due to defective data from a prospective subcontractor that was not subsequently awarded
the subcontract shall be limited to the
amount, plus applicable overhead and profit
markup, by which (1) the actual subcontract
or (2) the actual cost to the Contractor, if
there was no subcontract, was less than the
prospective subcontract cost estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective certified cost or pricing
data.
(d)(1) If the Contracting Officer determines
under paragraph (b) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense—
(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a superior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current certified cost or pricing data had been submitted;
(ii) The Contracting Officer should have
known that the certified cost or pricing data
in issue were defective even though the Contractor or subcontractor took no affirmative
action to bring the character of the data to
the attention of the Contracting Officer;
(iii) The contract was based on an agreement about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract; or
(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.
(2)(i) Except as prohibited by subdivision
(d)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—
(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor’s knowledge and belief, the Contractor is entitled to the offset in the
amount requested; and
(B) The Contractor proves that the certified cost or pricing data were available before the date of agreement on the price of
the contract (or price of the modification)
and that the data were not submitted before
such date.
(ii) An offset shall not be allowed if—
(A) The understated data was known by
the Contractor to be understated when the
Certificate of Current Cost or Pricing Data
was signed; or
(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been sub-

mitted before the date of agreement on
price.
(e) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
and shall pay the United States at the time
such overpayment is repaid—
(1) Simple interest on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and
(2) A penalty equal to the amount of the
overpayment, if the Contractor or subcontractor knowingly submitted certified cost
or pricing data which were incomplete, inaccurate, or noncurrent.

(End of clause)
[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 53 FR 10830, Apr. 1, 1988; 55 FR 52797,
Dec. 21, 1990; 56 FR 67415, Dec. 30, 1991; 60 FR
48218, Sept. 18, 1995; 62 FR 51271, Sept. 30,
1997; 75 FR 53150, Aug. 30, 2010]

52.214–28 Subcontractor Certified Cost
or Pricing Data—Modifications—
Sealed Bidding.
As prescribed in 14.201–7(c), insert the
following clause:
SUBCONTRACTOR CERTIFIED COST OR PRICING
BIDDING
DATA—MODIFICATIONS—SEALED
(OCT 2010)
(a) The requirements of paragraphs (b) and
(c) of this clause shall
(1) Become operative only for any modification to this contract involving aggregate
increases and/or decreases in costs, plus applicable profits, expected to exceed the
threshold for submission of certified cost or
pricing data at (FAR) 48 CFR 15.403–4(a)(1),
and
(2) Be limited to such modifications.
(b) Before awarding any subcontract expected to exceed the threshold for submission of certified cost or pricing data at FAR
15.403–4(a)(1), on the date of agreement on
price or the date of award, whichever is
later, or before pricing any subcontract
modifications involving aggregate increases
and/or decreases in costs, plus applicable
profits, expected to exceed the threshold for
submission of certified cost or pricing data
at FAR 15.403–4(a)(1), the Contractor shall require the subcontractor to submit certified
cost or pricing data (actually or by specific
identification in writing), as part of the subcontractor’s proposal in accordance with
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