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(6) Nonprofit organizations other
than educational and state and local
governments (see 42.705–5).
(b) Procedures. (1) In accordance with
the Allowable Cost and Payment clause
at 52.216–7, the contractor shall submit
to the contracting officer (or cognizant
Federal agency official) and to the cognizant auditor a final indirect cost rate
proposal. The required content of the
proposal and supporting data will vary
depending on such factors as business
type, size, and accounting system capabilities. The contractor, contracting officer, and auditor must work together
to make the proposal, audit, and negotiation process as efficient as possible.
Accordingly, each contractor shall submit an adequate proposal to the contracting officer (or cognizant Federal
agency official) and auditor within the
6-month period following the expiration of each of its fiscal years. Reasonable extensions, for exceptional circumstances only, may be requested in
writing by the contractor and granted
in writing by the contracting officer. A
contractor shall support its proposal
with adequate supporting data. For
guidance on what generally constitutes
an adequate final indirect cost rate
proposal and supporting data, contractors should refer to the Model Incurred
Cost Proposal in Chapter 6 of the Defense Contract Audit Agency Pamphlet
No. 7641.90, Information for Contractors, available via the Internet at
http://www.dcaa.mil.
(2) The auditor shall submit to the
contracting officer (or cognizant Federal agency official) an advisory audit
report identifying any relevant advance agreements or restrictive terms
of specific contracts.
(3) The contracting officer (or cognizant Federal agency official) shall
head the Government negotiating
team, which includes the cognizant
auditor and technical or functional
personnel as required. Contracting offices having significant dollar interest
shall be invited to participate in the
negotiation and in the preliminary discussion of critical issues. Individuals or
offices that have provided a significant
input to the Government position
should be invited to attend.
(4) The Government negotiating team
shall develop a negotiation position.

Pursuant to 10 U.S.C. 2324(f) and 41
U.S.C. 256(f), the contracting, officer
shall—
(i) Not resolve any questioned costs
until obtaining—
(A) Adequate documentation on the
costs; and
(B) The contract auditor’s opinion on
the allowability of the costs.
(ii) Whenever possible, invite the
contract auditor to serve as an advisor
at any negotiation or meeting with the
contractor on the determination of the
contractor’s final indirect cost rates.
(5) The cognizant contracting officer
shall—
(i) Conduct negotiations;
(ii) Prepare a written indirect cost
rate agreement conforming to the requirements of the contracts;
(iii) Prepare, sign, and place in the
contractor general file (see 4.801(c)(3)) a
negotiation memorandum covering
(A) the disposition of significant
matters in the advisory audit report,
(B) reconciliation of all costs questioned, with identification of items and
amounts allowed or disallowed in the
final settlement as well as the disposition of period costing or allocability
issues,
(C) reasons why any recommendations of the auditor or other Government advisors were not followed, and
(D) identification of certified cost or
pricing data submitted during the negotiations and relied upon in reaching
a settlement; and
(iv) Distribute resulting documents
in accordance with 42.706.
(v) Notify the contractor of the individual costs which were considered unallowable and the respective amounts
of the disallowance.
[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995; 62 FR 51258, Sept. 30,
1997; 63 FR 9064, Feb. 23, 1998; 67 FR 6120, Feb.
8, 2002; 72 FR 27385, May 15, 2007; 75 FR 53149,
Aug. 30, 2010]

42.705–2 Auditor determination procedure.
(a) Applicability and responsibility. (1)
The cognizant Government auditor
shall establish final indirect cost rates
for business units not covered in 42.705–
1(a).
(2) In addition, auditor determination
may be used for business units that are
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covered in 42.705–1(a) when the contracting officer (or cognizant Federal
agency official) and auditor agree that
the indirect costs can be settled with
little difficulty and any of the following circumstances apply:
(i) The business unit has primarily
fixed-price contracts, with only minor
involvement in cost-reimbursement
contracts.
(ii) The administrative cost of contracting officer determination would
exceed the expected benefits.
(iii) The business unit does not have
a history of disputes and there are few
cost problems.
(iv) The contracting officer (or cognizant Federal agency official) and
auditor
agree
that
special
circumstances require auditor determination.
(b) Procedures. (1) The contractor
shall submit to the cognizant contracting officer (or cognizant Federal
agency official) and auditor a final indirect cost rate proposal in accordance
with 42.705–1(b)(1).
(2) Upon receipt of a proposal, the
auditor shall—
(i) Audit the proposal and seek agreement on indirect costs with the contractor;
(ii) Prepare an indirect cost rate
agreement conforming to the requirements of the contracts. The agreement
shall be signed by the contractor and
the auditor;
(iii) If agreement with the contractor
is not reached, forward the audit report
to the contracting officer (or cognizant
Federal agency official) identified in
the Directory of Contract Administration Services Components (see 42.203),
who will then resolve the disagreement; and
(iv) Distribute resulting documents
in accordance with 42.706.
[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 67052, Dec. 28, 1994; 62 FR 51258, Sept. 30,
1997; 63 FR 9065, Feb. 23, 1998]
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Educational institutions.

(a) General. (1) Postdetermined final
indirect cost rates shall be used in the
settlement of indirect costs for all
cost-reimbursement contracts with
educational institutions, unless predetermined final indirect cost rates are

authorized and used (see paragraph (b)
below).
(2) OMB Circular No. A–21, Cost Principles for Educational Institutions, assigns each educational institution to a
single Government agency for the negotiation of indirect cost rates and provides that those rates shall be accepted
by all Federal agencies. Cognizant Government agencies and educational institutions are listed in the Directory of
Federal Contract Audit Offices (see
42.103).
(3) The cognizant agency shall establish the billing rates and final indirect
cost rates at the educational institution, consistent with the requirements
of this subpart, subpart 31.3, and the
OMB Circular. The agency shall follow
the procedures outlined in 42.705–1(b).
(4) If the cognizant agency is unable
to reach agreement with an institution, the appeals system of the cognizant agency shall be followed for resolution of the dispute.
(b) Predetermined final indirect cost
rates. (1) Under cost-reimbursement research and development contracts with
universities, colleges, or other educational institutions (41 U.S.C. 254a),
payment for reimbursable indirect
costs may be made on the basis of predetermined final indirect cost rates.
The cognizant agency is not required
to establish predetermined rates, but if
they are established, their use must be
extended to all the institution’s Government contracts.
(2) In deciding whether the use of predetermined rates would be appropriate
for the educational institution concerned, the agency should consider
both the stability of the institution’s
indirect costs and bases over a period
of years and any anticipated changes in
the amount of the direct and indirect
costs.
(3) Unless their use is approved at a
level in the agency (see subparagraph
(a)(2) above) higher than the contracting officer, predetermined rates
shall not be used when—
(i) There has been no recent audit of
the indirect costs;
(ii) There have been frequent or wide
fluctuations in the indirect cost rates
and the bases over a period of years; or
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