42.703–2

48 CFR Ch. 1 (10–1–10 Edition)

quick-closeout procedure in 42.708 is
used.
[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995. Redesignated at 60 FR
42664, Aug. 16, 1995, as amended at 62 FR 274,
Jan. 2, 1997; 63 FR 9064, Feb. 23, 1998]
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Certificate of indirect costs.

(a) General. In accordance with 10
U.S.C. 2324(h) and 41 U.S.C. 256(h), a
proposal shall not be accepted and no
agreement shall be made to establish
final indirect cost rates unless the
costs have been certified by the contractor.
(b) Waiver of certification. (1) The
agency head, or designee, may waive
the certification requirement when—
(i) It is determined to be in the interest of the United States; and
(ii) The reasons for the determination are put in writing and made available to the public.
(2) A waiver may be appropriate for a
contract with—
(i) A foreign government or international organization, such as a subsidiary body of the North Atlantic
Treaty Organization;
(ii) A state or local government subject to OMB Circular A–87;
(iii) An educational institution subject to OMB Circular A–21; and
(iv) A nonprofit organization subject
to OMB Circular A–122.
(c) Failure to certify. (1) If the contractor has not certified its proposal
for final indirect cost rates and a waiver is not appropriate, the contracting
officer may unilaterally establish the
rates.
(2) Rates established unilaterally
should be—
(i) Based on audited historical data
or other available data as long as unallowable costs are excluded; and
(ii) Set low enough to ensure that unallowable costs will not be reimbursed.
(d) False certification. The contracting
officer should consult with legal counsel to determine appropriate action
when a contractor’s certificate of final
indirect costs is thought to be false.
(e) Penalties for unallowable costs. 10
U.S.C. 2324(a) through (d) and 41 U.S.C.
256 (a) through (d) prescribe penalties
for submission of unallowable costs in
final indirect cost rate proposals (see

42.709 for penalties and contracting officer responsibilities).
(f) Contract clause. (1) Except as provided in paragraph (f)(2) of this subsection, the clause at 52.242–4, Certification of Final Indirect Costs, shall be
incorporated into all solicitations and
contracts which provide for establishment of final indirect cost rates.
(2) The Department of Energy may
provide an alternate clause in its agency supplement for its Management and
Operating contracts.
[60 FR 42664, Aug. 16, 1995, as amended at 62
FR 237, Jan. 2, 1997; 62 FR 10710, Mar. 10, 1997;
63 FR 9064, Feb. 23, 1998]

42.704 Billing rates.
(a) The contracting officer (or cognizant Federal agency official) or auditor responsible under 42.705 for establishing the final indirect cost rates also
shall be responsible for determining
the billing rates.
(b) The contracting officer (or cognizant Federal agency official) or auditor shall establish billing rates on the
basis of information resulting from recent review, previous rate audits or experience, or similar reliable data or experience of other contracting activities. In establishing billing rates, the
contracting officer (or cognizant Federal agency official) or auditor should
ensure that the billing rates are as
close as possible to the final indirect
cost rates anticipated for the contractor’s fiscal period, as adjusted for any
unallowable costs. When the contracting officer (or cognizant Federal
agency official) or auditor determines
that the dollar value of contracts requiring use of billing rates does not
warrant submission of a detailed billing rate proposal, the billing rates may
be established by making appropriate
adjustments from the prior year’s indirect cost experience to eliminate unallowable and nonrecurring costs and to
reflect new or changed conditions.
(c) Once established, billing rates
may be prospectively or retroactively
revised by mutual agreement of the
contracting officer (or cognizant Federal agency official) or auditor and the
contractor at either party’s request, to
prevent substantial overpayment or
underpayment. When agreement cannot be reached, the billing rates may

834

VerDate Mar<15>2010

14:59 Dec 09, 2010

Jkt 220205

PO 00000

Frm 00844

Fmt 8010

Sfmt 8010

Y:\SGML\220205.XXX

220205

Federal Acquisition Regulation

42.705–1

be unilaterally determined by the contracting officer (or cognizant Federal
agency official).
(d) The elements of indirect cost and
the base or bases used in computing
billing rates shall not be construed as
determinative of the indirect costs to
be distributed or of the bases of distribution to be used in the final settlement.
(e) When the contractor provides to
the cognizant contracting officer the
certified final indirect cost rate proposal in accordance with 42.705–(b) or
42.705–(b), the contractor and the Government may mutually agree to revise
billing rates to reflect the proposed indirect cost rates, as approved by the
Government to reflect historically disallowed amounts from prior years’ audits, until the proposal has been audited and settled. The historical decrement will be determined by either the
cognizant contracting officer (42.705–
1(b)) or the cognizant auditor (42.705–
2(b)).
[48 FR 42370, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 63 FR 9064, Feb. 23,
1998]
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42.705

Final indirect cost rates.

(a) Final indirect cost rates shall be
established on the basis of—
(1) Contracting officer determination
procedure (see 42.705–1) or
(2) Auditor determination procedure
(see 42.705–2).
(b) Within 120 days (or longer period,
if approved in writing by the contracting officer,) after settlement of
the final annual indirect cost rates for
all years of a physically complete contract, the contractor must submit a
completion invoice or voucher reflecting the settled amounts and rates. To
determine whether a period longer
than 120 days is appropriate, the contracting officer should consider whether
there
are
extenuating
circumstances, such as the following:
(1) Pending closeout of subcontracts
awaiting Government audit.
(2) Pending contractor, subcontractor, or Government claims.
(3) Delays in the disposition of Government property.
(4) Delays in contract reconciliation.
(5) Any other pertinent factors.

(c)(1) If the contractor fails to submit
a completion invoice or voucher within
the time specified in paragraph (b) of
this section, the contracting officer
may—
(i) Determine the amounts due to the
contractor under the contract; and
(ii) Record this determination in a
unilateral modification to the contract.
(2) This contracting officer determination must be issued as a final decision in accordance with 33.211.
[61 FR 69296, Dec. 31, 1996, as amended at 67
FR 6119, Feb. 8, 2002]

42.705–1 Contracting
officer
determination procedure.
(a) Applicability and responsibility.
Contracting officer determination shall
be used for the following, with the indicated cognizant contracting officer (or
cognizant Federal agency official) responsible for establishing the final indirect cost rates:
(1) Business units of a multidivisional corporation under the cognizance of a corporate administrative
contracting officer (see subpart 42.6),
with that officer responsible for the determination, assisted, as required, by
the administrative contracting officers
assigned to the individual business
units. Negotiations may be conducted
on a coordinated or centralized basis,
depending upon the degree of centralization within the contractor’s organization.
(2) Business units not under the cognizance of a corporate administrative
contracting officer, but having a resident administrative contracting officer
(see 42.602), with that officer responsible for the determination. For this
purpose, a nonresident administrative
contracting officer is considered as
resident if at least 75 percent of the administrative contracting officer’s time
is devoted to a single contractor.
(3) For business units not included in
paragraph (a)(1) or (a)(2) of this subsection, the contracting officer (or cognizant Federal agency official) will determine whether the rates will be contracting officer or auditor determined.
(4) Educational institutions (see
42.705–3).
(5) State and local governments (see
42.705–4).
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