Federal Acquisition Regulation
42.900

42.1104

Scope of subpart.

This subpart prescribes policies and
procedures regarding actions to be
taken when a contractor enters into
proceedings relating to bankruptcy. It
establishes a requirement for the contractor to notify the contracting officer upon filing a petition for bankruptcy. It further establishes minimum
requirements for agencies to follow in
the event of a contractor bankruptcy.

ing the simplified acquisition threshold.
[56 FR 15154, Apr. 15, 1991, as amended at 60
FR 34759, July 3, 1995; 61 FR 39190, July 26,
1996]

Subpart 42.10 [Reserved]
Subpart 42.11—Production
Surveillance and Reporting
42.1101

42.901

General.

The contract administration office
shall take prompt action to determine
the potential impact of a contractor
bankruptcy on the Government in
order to protect the interests of the
Government.
42.902

Procedures.

(a) When notified of bankruptcy proceedings, agencies shall, as a minimum—
(1) Furnish the notice of bankruptcy
to legal counsel and other appropriate
agency offices (e.g., contracting, financial, property) and affected buying activities;
(2) Determine the amount of the Government’s potential claim against the
contractor (in assessing this impact,
identify and review any contracts that
have not been closed out, including
those physically completed or terminated);
(3) Take actions necessary to protect
the Government’s financial interests
and safeguard Government property;
and
(4) Furnish pertinent contract information to the legal counsel representing the Government.
(b) The contracting officer shall consult the legal counsel, whenever possible, prior to taking any action regarding the contractor’s bankruptcy
proceedings.
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42.903 Solicitation provision and contract clause.
The contracting officer shall insert
the clause at 52.242–13, Bankruptcy, in
all solicitations and contracts exceed-

General.

Production surveillance is a function
of contract administration used to determine contractor progress and to
identify any factors that may delay
performance. Production surveillance
involves Government review and analysis of (a) contractor performance
plans, schedules, controls, and industrial processes and (b) the contractor’s
actual performance under them.
42.1102

Applicability.

This subpart applies to all contracts
for supplies or services other than construction contracts, and Federal Supply Schedule contracts. See part 37, especially subpart 37.6, regarding surveillance of contracts for services.
[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 44816, Aug. 22, 1997; 72 FR 27385, May 15,
2007]

42.1103

Policy.

The contractor is responsible for
timely contract performance. The Government will maintain surveillance of
contractor performance as necessary to
protect its interests. When the contracting office retains a contract for
administration, the contracting officer
administering the contract shall determine the extent of surveillance.
42.1104

Surveillance requirements.

(a) The contract administration office determines the extent of production surveillance on the basis of (1) the
criticality (degree of importance to the
Government) assigned by the contracting officer (see 42.1105) to the supplies or services and (2) consideration
of the following factors:
(i) Contract requirements for reporting production progress and performance.

843

VerDate Mar<15>2010

14:59 Dec 09, 2010

Jkt 220205

PO 00000

Frm 00853

Fmt 8010

Sfmt 8010

Y:\SGML\220205.XXX

220205

42.1105

48 CFR Ch. 1 (10–1–10 Edition)

(ii) The contract performance schedule.
(iii) The contractor’s production
plan.
(iv) The contractor’s history of contract performance.
(v) The contractor’s experience with
the contract supplies or services.
(vi) The contractor’s financial capability.
(vii) Any supplementary written instructions from the contracting office.
(b) Contracts at or below the simplified acquisition threshold should not
normally require production surveillance.
(c) In planning and conducting surveillance, contract administration offices shall make maximum use of any
reliable contractor production control
or data management systems.
(d) In performing surveillance, contract administration office personnel
shall avoid any action that may (1) be
inconsistent with any contract requirement or (2) result in claims of waivers,
of changes, or of other contract modifications.
[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

42.1105 Assignment of criticality designator.
Contracting officers shall assign a
criticality designator to each contract
in the space for designating the contract administration office, as follows:
Criticality
Designator
A

B

C

Criterion
Critical contracts, including DX-rated contracts
(see subpart 11.6), contracts citing the authority in 6.302–2 (unusual and compelling
urgency), and contracts for major systems.
Contracts (other than those designated ‘‘A’’) for
items needed to maintain a Government or
contractor production or repair line, to preclude out-of-stock conditions or to meet user
needs for nonstock items.
All contracts other than those designated ‘‘A’’
or ‘‘B.’’
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[48 FR 42370, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 48249, Sept. 18, 1995]

42.1106 Reporting requirements.
(a) When information on contract
performance status is needed, contracting officers may require contractors to submit production progress reports (see 42.1107(a)). Reporting re-

quirements shall be limited to that information essential to Government
needs and shall take maximum advantage of data output generated by contractor management systems.
(b) Contract administration offices
shall review and verify the accuracy of
contractor reports and advise the contracting officer of any required action.
The accuracy of contractor-prepared
reports shall be verified either by a
program of continuous surveillance of
the contractor’s report-preparation
system or by individual review of each
report.
(c) The contract administration office may at any time initiate a report
to advise the contracting officer (and
the inventory manager, if one is designated in the contract) of any potential or actual delay in performance.
This advice shall (1) be in writing, (2)
be provided in sufficient time for the
contracting officer to take necessary
action, and (3) provide a definite recommendation, if action is appropriate.
42.1107

Contract clause.

(a) The contracting officer shall insert the clause at 52.242–2, Production
Progress Reports, in solicitations and
contracts when production progress reporting is required; unless a construction contract, or a Federal Supply
Schedule contract is contemplated.
(b) When the clause at 52.242–2 is
used, the contracting officer shall
specify appropriate reporting instructions in the Schedule (see 42.1106(a)).
[48 FR 42370, Sept. 19, 1983, as amended at 72
FR 27385, May 15, 2007]

Subpart 42.12—Novation and
Change-of-Name Agreements
42.1200

Scope of subpart.

This subpart prescribes policies and
procedures for—
(a) Recognition of a successor in interest to Government contracts when
contractor assets are transferred;
(b) Recognition of a change in a contractor’s name; and
(c) Execution of novation agreements
and change-of-name agreements by the
responsible contracting officer.
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