Federal Acquisition Regulation

35.005

Recoupment, as used in this part,
means the recovery by the Government
of Government-funded nonrecurring
costs from contractors that sell, lease,
or license the resulting products or
technology to buyers other than the
Federal Government.
[48 FR 42352, Sept. 19, 1983, as amended at 53
FR 27467, July 20, 1988; 55 FR 3884, Feb. 5,
1990; 66 FR 2132, Jan. 10, 2001]

35.002

General.

The primary purpose of contracted
R&D programs is to advance scientific
and technical knowledge and apply
that knowledge to the extent necessary
to achieve agency and national goals.
Unlike contracts for supplies and services, most R&D contracts are directed
toward objectives for which the work
or methods cannot be precisely described in advance. It is difficult to
judge the probabilities of success or required effort for technical approaches,
some of which offer little or no early
assurance of full success. The contracting process shall be used to encourage the best sources from the scientific and industrial community to
become involved in the program and
must provide an environment in which
the work can be pursued with reasonable flexibility and minimum administrative burden.
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35.003

Policy.

(a) Use of contracts. Contracts shall be
used only when the principal purpose is
the acquisition of supplies or services
for the direct benefit or use of the Federal Government. Grants or cooperative agreements should be used when
the principal purpose of the transaction is to stimulate or support research and development for another
public purpose.
(b) Cost sharing. Cost sharing policies
(which are not otherwise required by
law) under Government contracts shall
be in accordance with 16.303, 42.707(a)
and agency procedures.
(c) Recoupment. Recoupment not otherwise required by law shall be in accordance with agency procedures.

35.004 Publicizing requirements and
expanding research and development sources.
(a) In order to obtain a broad base of
the best contractor sources from the
scientific and industrial community,
agencies must, in addition to following
the requirements of part 5, continually
search for and develop information on
sources (including small business concerns) competent to perform R&D
work. These efforts should include—
(1) Early identification and publication of agency R&D needs and requirements, including publicizing through
the Governmentwide point of entry
(GPE) (see part 5);
(2) Cooperation among technical personnel, contracting officers, and Government small business personnel early
in the acquisition process; and
(3) Providing agency R&D points of
contact for potential sources.
(b) See subpart 9.7 for information regarding R&D pools and subpart 9.6 for
teaming arrangements.
[48 FR 42352, Set. 19, 1983, as amended at 66
FR 27414, May 16, 2001]

35.005

Work statement.

(a) A clear and complete work statement concerning the area of exploration (for basic research) or the end
objectives (for development and applied
research) is essential. The work statement should allow contractors freedom
to exercise innovation and creativity.
Work statements must be individually
tailored by technical and contracting
personnel to attain the desired degree
of flexibility for contractor creativity
and the objectives of the R&D.
(b) In basic research the emphasis is
on achieving specified objectives and
knowledge rather than on achieving
predetermined end results prescribed in
a statement of specific performance
characteristics. This emphasis applies
particularly during the early or conceptual phases of the R&D effort.
(c) In reviewing work statements,
contracting officers should ensure that
language suitable for a level-of-effort
approach, which requires the furnishing of technical effort and a report
on the results, is not intermingled with
language suitable for a task-completion approach, which often requires the
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development of a tangible end item designed to achieve specific performance
characteristics. The wording of the
work statement should also be consistent with the type and form of contract to be negotiated (see 16.207 and
16.306(d)). For example, the work statement for a cost-reimbursement contract promising the contractor’s best
efforts for a fixed term would be
phrased differently than a work statement for a cost-reimbursement completion contract promising the contractor’s best efforts for a defined task.
Differences between work statements
for fixed-price contracts and cost-reimbursement contracts should be even
clearer.
(d) In preparing work statements,
technical and contracting personnel
shall consider and, as appropriate, provide in the solicitation—
(1) A statement of the area of exploration, tasks to be performed, and objectives of the research or development
effort;
(2) Background information helpful
to a clear understanding of the objective or requirement (e.g., any known
phenomena, techniques, methodology,
or results of related work);
(3) Information on factors such as
personnel, environment, and interfaces
that may constrain the results of the
effort;
(4) Reporting requirements and information on any additional items that
the contractor is required to furnish
(at specified intervals) as the work progresses;
(5) The type and form of contract
contemplated by the Government and,
for level-of-effort work statements, an
estimate of applicable professional and
technical effort involved; and
(6) Any other considerations peculiar
to the work to be performed; for example, any design-to-cost requirements.
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35.006 Contracting methods and contract type.
(a) In R&D acquisitions, the precise
specifications necessary for sealed bidding are generally not available, thus
making negotiation necessary. However, the use of negotiation in R&D
contracting does not change the obligation to comply with part 6.

(b) Selecting the appropriate contract type is the responsibility of the
contracting officer. However, because
of the importance of technical considerations in R&D, the choice of contract
type should be made after obtaining
the recommendations of technical personnel. Although the Government ordinarily prefers fixed-price arrangements
in contracting, this preference applies
in R&D contracting only to the extent
that goals, objectives, specifications,
and cost estimates are sufficient to
permit such a preference. The precision
with which the goals, performance objectives, and specifications for the
work can be defined will largely determine the type of contract employed.
The contract type must be selected to
fit the work required.
(c) Because the absence of precise
specifications and difficulties in estimating costs with accuracy (resulting
in a lack of confidence in cost estimates) normally precludes using fixedprice contracting for R&D, the use of
cost-reimbursement contracts is usually appropriate (see subpart 16.3). The
nature of development work often requires a cost-reimbursement completion arrangement (see 16.306(d)). When
the use of cost and performance incentives is desirable and practicable,
fixed-price incentive and cost-plus-incentive-fee contracts should be considered in that order of preference.
(d) When levels of effort can be specified in advance, a short-duration fixedprice contract may be useful for developing system design concepts, resolving potential problems, and reducing
Government risks. Fixed-price contracting may also be used in minor
projects when the objectives of the research are well defined and there is sufficient confidence in the cost estimate
for price negotiations. (See 16.207.)
(e) Projects having production requirements as a follow-on to R&D efforts normally should progress from
cost-reimbursement contracts to fixedprice contracts as designs become more
firmly established, risks are reduced,
and production tooling, equipment, and
processes are developed and proven.
When possible, a final commitment to
undertake specific product development and testing should be avoided
until (1) preliminary exploration and
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