32.503–13

48 CFR Ch. 1 (10–1–10 Edition)

32.503–13

[Reserved]

32.503–14
title.

Protection

of

Government

(a) Since the Progress Payments
clause gives the Government title to
all of the materials, work-in-process,
finished goods, and other items of property described in paragraph (d) of the
Progress Payments clause, under the
contract under which progress payments have been made, the ACO must
ensure that the Government title to
these inventories is not compromised
by other encumbrances. Ordinarily, the
ACO, in the absence of reason to believe otherwise, may rely upon the contractor’s certification contained in the
progress payment request.
(b) If the ACO becomes aware of any
arrangement or condition that would
impair the Government’s title to the
property affected by progress payment,
the ACO shall require additional protective provisions (see 32.501–5) to establish and protect the Government’s
title.
(c) The existence of any such encumbrance is a violation of the contractor’s obligations under the contract,
and the ACO may, if necessary, suspend
or reduce progress payments under the
terms of the Progress Payments clause
covering failure to comply with any
material requirement of the contract.
In addition, if the contractor fails to
disclose an existing encumbrance in
the progress payments certification,
the ACO should consult with legal
counsel concerning possible violation
of 31 U.S.C. 3729, the False Claims Act.
[48 FR 42328, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986]
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32.503–15 Application of Government
title terms.
(a) Property to which the Government obtains title by operation of the
Progress Payments clause solely is not,
as a consequence, Government-furnished property.
(b) Although property title is vested
in the Government under the Progress
Payments clause, the acquisition, handling, and disposition of certain types
of property are governed by—
(1) The clause at 52.245–1, Government Property; and

(2) The termination clauses at 52.249,
for termination inventory.
(c) The contractor may sell or otherwise dispose of current production
scrap in the ordinary course of business
on its own volition, even if title has
vested in the Government under the
Progress Payments clause. The contracting officer shall require the contractor to credit the costs of the contract performance with the proceeds of
the scrap disposition.
(d) When the title to materials or
other inventories is vested in the Government under the Progress Payments
clause, the contractor may transfer the
inventory items from the contract for
its own use or other disposition only if,
and on terms, approved by the contracting officer. The contractor shall
(1) eliminate the costs allocable to the
transferred property from the costs of
contract performance, and (2) repay or
credit to the Government an amount
equal to the unliquidated progress payments, allocable to the transferred
property.
(e) If excess property remains after
the contract performance is complete
and all contractor obligations under
the contract are satisfied, including
full liquidation of progress payments,
the excess property is outside the scope
of the Progress Payments clause.
Therefore, the contractor holds title to
it.
[48 FR 42328, Sept. 19, 1983, as amended at 72
FR 27384, May 15, 2007]

32.503–16 Risk of loss.
(a) Under the Progress Payments
clause, and except for normal spoilage,
the contractor bears the risk for lost,
stolen, damaged, or destroyed property
affected by the clause, even though
title is vested in the Government, unless the Government has expressly assumed this risk. The clauses prescribed
in this regulation related to progress
payments, default, and terminations do
not constitute a Government assumption of this risk.
(b) If a loss occurs in connection with
property for which the contractor
bears the risk, the contractor is obligated to repay to the Government the
amount of unliquidated progress payments based on costs allocable to the
property.
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(c) The contractor is not obligated to
pay for the loss of property for which
the Government has assumed the risk
of loss. However, a serious loss may impede the satisfactory progress of contract performance, so that the contracting officer may need to act under
paragraph (c)(5) of the Progress Payments clause.
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[48 FR 42328, Sept. 19, 1983, as amended at 75
FR 38680, July 2, 2010]

32.504 Subcontracts under prime contracts providing progress payments.
(a) Subcontracts may include either
performance-based payments, provided
they meet the criteria in 32.1003, or
progress payments, provided they meet
the criteria in subpart 32.5 for customary progress payments, but not
both. Subcontracts for commercial purchases may include commercial item
purchase financing terms, provided
they meet the criteria in 32.202–1.
(b) The contractor’s requests for
progress payments may include the full
amount of commercial item purchase
financing
payments,
performancebased payments, or progress payments
to a subcontractor, whether paid or unpaid, provided that unpaid amounts are
limited to amounts determined due and
that the contractor will pay—
(1) In accordance with the terms and
conditions of a subcontract or invoice;
and
(2) Ordinarily within 30 days of the
submission of the contractor’s progress
payment request to the Government.
(c) If the contractor is considering
making unusual progress payments to
a subcontractor, the parties will be
guided by the policies in 32.501–2. If the
Government approves unusual progress
payments for the subcontract, the contracting officer must issue a contract
modification to specify the new rate in
paragraph (j)(6) of the clause at 52.232–
16, Progress Payments, in the prime
contract. This will allow the contractor to include the progress payments to the subcontractor in the cost
basis for progress payments by the
Government. This modification is not a
deviation and does not require the
clearance prescribed in 32.502–2(b).
(d) The contractor has a duty to ensure that financing payments to subcontractors conform to the standards

and principles prescribed in paragraph
(j) of the Progress Payments clause in
the prime contract. Although the contracting officer should, to the extent
appropriate, review the subcontract as
part of the overall administration of
progress payments in the prime contract, there is no special requirement
for contracting officer review or consent merely because the subcontract
includes financing payments, except as
provided in paragraph (c) of this section. However, the contracting officer
must ensure that the contractor has installed the necessary management control systems, including internal audit
procedures.
(e) When financing payments are in
the form of progress payments, the
Progress Payments clause at 52.232–16
requires that the subcontract include
the substance of the Progress Payments clause in the prime contract,
modified to indicate that the contractor, not the Government, awards
the subcontract and administers the
progress payments. The following exceptions apply to wording modifications:
(1) The subcontract terms on title to
property under progress payments
shall provide for vesting of title in the
Government, not the contractor, as in
paragraph (d) of the Progress Payments clause in the prime contract. A
reference to the contractor may, however, be substituted for ‘‘Government’’
in paragraph (d)(2)(iv) of the clause.
(2) In the subcontract terms on reports and access to records, the contractor shall not delete the references
to ‘‘Contracting Officer’’ and ‘‘Government’’ in adapting paragraph (g) of the
Progress Payments clause in the contract, but may expand the terms as follows:
(i) The term ‘‘Contracting Officer’’
may be changed to ‘‘Contracting Officer or Prime Contractor.’’
(ii) The term ‘‘the Government’’ may
be changed to ‘‘the Government or
Prime Contractor.’’
(3) The subcontract special terms regarding default shall include paragraph
(h) of the Progress Payments clause in
the contract through its subdivision
(i). The rest of paragraph (h) is optional.
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