Federal Acquisition Regulation

28.101–3

performance bond or a performance and
payment bond is required.
(b) All types of bid guarantees are acceptable for supply or service contracts
(see annual bid bonds and annual performance bonds coverage in 28.001).
Only separate bid guarantees are acceptable in connection with construction contracts. Agencies may specify
that only separate bid bonds are acceptable in connection with construction contracts.
(c) The chief of the contracting office
may waive the requirement to obtain a
bid guarantee when a performance
bond or a performance and payment
bond is required if it is determined that
a bid guarantee is not in the best interest of the Government for a specific acquisition (e.g., overseas construction,
emergency acquisitions, sole-source
contracts). Class waivers may be authorized by the agency head or designee.
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[48 FR 42286, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986; 52 FR 19803, May 27,
1987; 52 FR 30076, Aug. 12, 1987; 54 FR 34755,
Aug. 21, 1989; 61 FR 39213, July 26, 1996]

28.101–2 Solicitation provision or contract clause.
(a) The contracting officer shall insert a provision or clause substantially
the same as the provision at 52.228–1,
Bid Guarantee, in solicitations or contracts that require a bid guarantee or
similar guarantee. For example, the
contracting officer may modify this
provision—
(1) To set a period of time that is
other than 10 days for the return of executed bonds;
(2) For use in connection with construction solicitations when the agency has specified that only separate bid
bonds are acceptable in accordance
with 28.101–1(b);
(3) For use in solicitations for negotiated contracts; or
(4) For use in service contracts containing options for extended performance.
(b) The contracting officer shall determine the amount of the bid guarantee for insertion in the provision at
52.228–1 (see 28.102–2(a)). The amount
shall be adequate to protect the Government from loss should the successful bidder fail to execute further con-

tractual documents and bonds as required. The bid guarantee amount shall
be at least 20 percent of the bid price
but shall not exceed $3 million. When
the penal sum is expressed as a percentage, a maximum dollar limitation
may be stated.
[61 FR 39213, July 26, 1996, as amended at 65
FR 46070, July 26, 2000]

28.101–3 Authority of an attorney-infact for a bid bond.
(a) Any person signing a bid bond as
an attorney-in-fact shall include with
the bid bond evidence of authority to
bind the surety.
(b) An original, or a photocopy or
facsimile of an original, power of attorney is sufficient evidence of such authority.
(c) For purposes of this section, electronic, mechanically-applied and printed signatures, seals and dates on the
power of attorney shall be considered
original signatures, seals and dates,
without regard to the order in which
they were affixed.
(d) The contracting officer shall—
(1) Treat the failure to provide a
signed and dated power of attorney at
the time of bid opening as a matter of
responsiveness; and
(2) Treat questions regarding the authenticity and enforceability of the
power of attorney at the time of bid
opening as a matter of responsibility.
These questions are handled after bid
opening.
(e)(1) If the contracting officer contacts the surety to validate the power
of attorney, the contracting officer
shall document the file providing, at a
minimum, the following information:
(i) Name of person contacted.
(ii) Date and time of contact.
(iii) Response of the surety.
(2) If, upon investigation, the surety
declares the power of attorney to have
been valid at the time of bid opening,
the contracting officer may require
correction of any technical error.
(3) If the surety declares the power of
attorney to have been invalid, the contracting officer shall not allow the bidder to substitute a replacement power
of attorney or a replacement surety.
(f) Determinations of non-responsibility based on the unacceptability of a
power of attorney are not subject to
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48 CFR Ch. 1 (10–1–10 Edition)

the Certificate of Competency process
of subpart 19.6 if the surety has disavowed the validity of the power of attorney.
[70 FR 57461, Sept. 30, 2005]
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28.101–4 Noncompliance
with
guarantee requirements.

bid

(a) In sealed bidding, noncompliance
with a solicitation requirement for a
bid guarantee requires rejection of the
bid, except in the situations described
in paragraph (c) of this subsection
when the noncompliance shall be
waived.
(b) In negotiation, noncompliance
with a solicitation requirement for a
bid guarantee requires rejection of an
initial proposal as unacceptable, if a
determination is made to award the
contract based on initial proposals
without discussion, except in the situations described in paragraph (c) of this
subsection when noncompliance shall
be waived. (See 15.306(a)(2) for conditions regarding making awards based
on initial proposals.) If the conditions
for awarding based on initial proposals
are not met, deficiencies in bid guarantees submitted by offerors determined
to be in the competitive range shall be
addressed during discussions and the
offeror shall be given an opportunity to
correct the deficiency.
(c) Noncompliance with a solicitation
requirement for a bid guarantee shall
be waived in the following circumstances unless the contracting officer determines in writing that acceptance of the bid would be detrimental to
the Government’s interest when—
(1) Only one offer is received. In this
case, the contracting officer may require the furnishing of the bid guarantee before award;
(2) The amount of the bid guarantee
submitted is less than required, but is
equal to or greater than the difference
between the offer price and the next
higher acceptable offer;
(3) The amount of the bid guarantee
submitted, although less than that required by the solicitation for the maximum quantity offered, is sufficient for
a quantity for which the offeror is otherwise eligible for award. Any award to
the offeror shall not exceed the quantity covered by the bid guarantee;

(4) The bid guarantee is received late,
and late receipt is waived under 14.304;
(5) A bid guarantee becomes inadequate as a result of the correction of
a mistake under 14.407 (but only if the
bidder will increase the bid guarantee
to the level required for the corrected
bid);
(6) A telegraphic offer modification is
received without corresponding modification of the bid guarantee, if the
modification expressly refers to the
previous offer and the offeror corrects
any deficiency in bid guarantee;
(7) An otherwise acceptable bid bond
was submitted with a signed offer, but
the bid bond was not signed by the offeror;
(8) An otherwise acceptable bid bond
is errroneously dated or bears no date
at all; or
(9) A bid bond does not list the
United States as obligee, but correctly
identifies the offeror, the solicitation
number, and the name and location of
the project involved, so long as it is acceptable in all other respects.
[54 FR 48985, Nov. 28, 1989, as amended at 60
FR 34739, July 3, 1995; 62 FR 51271, Sept. 30,
1997]

28.102 Performance
and
payment
bonds and alternative payment protections for construction contracts.
28.102–1

General.

(a) The Miller Act (40 U.S.C. 3131 et
seq.) requires performance and payment
bonds for any construction contract exceeding $150,000, except that this requirement may be waived (1) by the
contracting officer for as much of the
work as is to be performed in a foreign
country upon finding that it is impracticable for the contractor to furnish
such bond, or (2) as otherwise authorized by the Miller Act or other law.
(b)(1) Pursuant to 40 U.S.C. 3132, for
construction contracts greater than
$30,000, but not greater than $150,000,
the contracting officer shall select two
or more of the following payment protections, giving particular consideration to inclusion of an irrevocable letter of credit as one of the selected alternatives:
(i) A payment bond.
(ii) An irrevocable letter of credit
(ILC).
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