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(c) Absent an established program for
dissemination of computer software,
agencies should not order additional
computer software under the clause at
52.227–16, for the sole purpose of disseminating or marketing the software
to the public. In ordering software for
internal purposes, the contracting officer shall consider, consistent with the
Government’s needs, not ordering particular source codes, algorithms, processes, formulas, or flow charts of the
software if the contractor shows that
this aids its efforts to disseminate or
market the software.
27.406–3 Major system acquisition.
(a) The clause at 52.227–21, Technical
Data Declaration, Revision, and Withholding of Payment—Major Systems,
implements 41 U.S.C. 418a(d). When
using the clause at 52.227–21, the section of the contract specifying data delivery requirements (see 27.406–1(b))
shall expressly identify those line
items of technical data to which the
clause applies. Upon delivery of the
technical data, the contracting officer
shall review the technical data and the
contractor’s declaration relating to it
to assure that the data are complete,
accurate, and comply with contract requirements. If the data are not complete, accurate, or compliant, the contracting officer should request the contractor to correct the deficiencies, and
may withhold payment. Final payment
shall not be made under the contract
until it has been determined that the
delivery requirements of those line
items of data to which the clause applies have been satisfactorily met.
(b) In a contract for, or in support of,
a major system awarded by a civilian
agency other than NASA or the U.S.
Coast Guard, the following applies:
(1) The contracting officer shall require the delivery of any technical data
relating to the major system or supplies for the major system, that are to
be developed exclusively with Federal
funds if the delivery of the technical
data is needed to ensure the competitive acquisition of supplies or services
that will be required in substantial
quantities in the future. The clause at
52.227–22,
Major
System—Minimum
Rights, is used in addition to the
clause at 52.227–14, Rights in Data—

General, and other required clauses, to
ensure that the Government acquires
at least those rights required by Pub.
L. 98–577 in technical data developed
exclusively with Federal funds.
(2) Technical data, relating to a
major system or supplies for a major
system, procured or to be procured by
the Government and also relating to
the design, development, or manufacture of products or processes offered or
to be offered for sale to the public (except for such data as may be necessary
for the Government to operate or
maintain the product, or use the process if obtained by the Government as
an element of performance under the
contract), shall not be required to be
provided to the Government from persons who have developed such products
or processes as a condition for the procurement of such products or processes
by the Government.
27.407 Rights to technical data in successful proposals.
The clause at 52.227–23, Rights to Proposal Data (Technical), allows the Government to acquire unlimited rights to
technical data in successful proposals.
Pursuant to the clause, the prospective
contractor is afforded the opportunity
to specifically identify pages containing technical data to be excluded
from the grant of unlimited rights.
This exclusion is not dispositive of the
protective status of the data, but any
excluded technical data, as well as any
commercial and financial information
contained in the proposal, will remain
subject to the policies in Subpart 15.2
or 15.6 (or agency supplements) relating to proposal information (e.g., will
be used for evaluation purposes only).
If there is a need to have access to any
of the excluded technical data during
contract performance, consideration
should be given to acquiring the data
with limited rights, if they so qualify,
in accordance with 27.404–2(c).
27.408 Cosponsored research and development activities.
(a) In contracts involving cosponsored research and development that
require the contractor to make substantial contributions of funds or resources (e.g., by cost-sharing or by repayment of nonrecurring costs), and
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the contractor’s and the Government’s
respective contributions to any item,
component, process, or computer software, developed or produced under the
contract are not readily segregable, the
contracting officer may limit the acquisition of, or acquire less than unlimited rights to, any data developed
and delivered under the contract.
Agencies may regulate the use of this
authority in their supplements. Lesser
rights shall, at a minimum, assure use
of the data for agreed-to Governmental
purposes
(including
reprocurement
rights as appropriate), and address any
disclosure limitations or restrictions
to be imposed on the data. Also, consideration may be given to requiring
the contractor to directly license others if needed to carry out the objectives of the contract. Since the purpose
of the cosponsored research and development, the legitimate proprietary interests of the contractor, the needs of
the Government, and the respective
contributions of both parties may vary,
no specific clauses are prescribed, but a
clause providing less than unlimited
rights in the Government for data developed and delivered under the contract (such as license rights) may be
tailored to the circumstances consistent with the foregoing and the policy set forth in 27.402. As a guide, a
clause may be appropriate when the
contractor contributes money or resources, or agrees to make repayment
of nonrecurring costs, of a value of approximately 50 percent of the total cost
of the contract (i.e., Government, contractor, and/or third party paid costs),
and the respective contributions are
not readily segregable for any work
element to be performed under the contract. A clause may be used for all or
for only specifically identified tasks or
work elements under the contract. In
the latter instance, its use will be in
addition to whatever other data rights
clause is prescribed under this subpart,
with the contract specifically identifying which clause is to apply to which
tasks or work elements. Further, this
type of clause may not be appropriate
where the purpose of the contract is to
produce data for dissemination to the
public, or to develop or demonstrate
technologies that will be available, in

any event, to the public for its direct
use.
(b) Where the contractor’s contributions are readily segregable (by performance requirements and the funding
for the contract) and so identified in
the contract, any resulting data may
be treated under this clause as limited
rights data or restricted computer software in accordance with 27.404–2(c) or
(d), as applicable; or if this treatment
is inconsistent with the purpose of the
contract, rights to the data may, if so
negotiated and stated in the contract,
be treated in a manner consistent with
paragraph (a) of this section.
27.409 Solicitation provisions and contract clauses
(a) Generally, a contract should contain only one data rights clause. However, where more than one is needed,
the contract should distinguish the
portion of contract performance to
which each pertains.
(b)(1) Insert the clause at 52.227–14,
Rights in Data—General, in solicitations and contracts if it is contemplated that data will be produced,
furnished, or acquired under the contract, unless the contract is—
(i) For the production of special
works of the type set forth in 27.405–1,
although in these cases insert the
clause at 52.227–14, Rights in Data—
General, and make it applicable to
data other than special works, as appropriate (see paragraph (e) of this section);
(ii) For the acquisition of existing
data, commercial computer software,
or other existing data, as described in
27.405–2 through 27.405–4 (see paragraphs (f) and (g) of this section);
(iii) A small business innovation research contract (see paragraph (h) of
this section);
(iv) To be performed outside the
United States (see paragraph (i)(1) of
this section);
(v) For architect-engineer services or
construction work (see paragraph (i)(2)
of this section);
(vi) For the management, operation,
design, or construction of a Government-owned facility to perform research, development, or production
work (see paragraph (i)(3) of this section); or
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