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clause may report the matter to the
Secretary of Commerce. To the extent
deemed appropriate, the Secretary of
Commerce will undertake informal investigation of the matter, and may discuss or negotiate with the nonprofit organization ways to improve its efforts
to meet its obligations under the
clause. However, in no event will the
Secretary of Commerce intervene in
ongoing negotiations or contractor decisions concerning the licensing of a
specific subject invention. These investigations, discussions, and negotiations
involving the Secretary of Commerce
will be in coordination with other interested agencies, including the Small
Business Administration. In the case of
a contract for the operation of a Government-owned,
contractor-operated
research or production facility, the
Secretary of Commerce will coordinate
with the agency responsible for the facility prior to any discussions or negotiations with the contractor.
(i) Minimum rights to contractor. (1)
When the Government acquires title to
a subject invention, the contractor is
normally granted a revocable, nonexclusive, paid-up license to that subject invention throughout the world.
The contractor’s license extends to any
of its domestic subsidiaries and affiliates within the corporate structure of
which the contractor is a part and includes the right to grant sublicenses to
the extent the contractor was legally
obligated to do so at the time of contract award. The contracting officer
shall approve or disapprove, in writing,
any contractor request to transfer its
licenses. No approval is necessary when
the transfer is to the successor of that
part of the contractor’s business to
which the subject invention pertains.
(2) In response to a third party’s
proper application for an exclusive license, the contractor’s domestic license may be revoked or modified to
the extent necessary to achieve expeditious practical application of the subject invention. The application shall be
submitted in accordance with the applicable provisions in 37 CFR part 404
and agency licensing regulations. The
contractor’s license will not be revoked
in that field of use or the geographical
areas in which the contractor has
achieved practical application and con-

tinues to make the benefits of the subject invention reasonably accessible to
the public. The license in any foreign
country may be revoked or modified to
the extent the contractor, its licensees,
or its domestic subsidiaries or affiliates have failed to achieve practical
application in that country. (See the
procedures at 27.304–1(f).)
(j) Confidentiality of inventions. Publishing information concerning an invention before a patent application is
filed on a subject invention may create
a bar to a valid patent. To avoid this
bar, agencies may withhold information from the public that discloses any
invention in which the Government
owns or may own a right, title, or interest (including a nonexclusive license) (see 35 U.S.C. 205 and 37 CFR
part 401). Agencies may only withhold
information concerning inventions for
a reasonable time in order for a patent
application to be filed. Once filed in
any patent office, agencies are not required to release copies of any document that is a part of a patent application for those subject inventions. (See
also 27.305–4.)
27.303

Contract clauses.

(a)(1) Insert a patent rights clause in
all solicitations and contracts for experimental, developmental, or research
work as prescribed in this section.
(2) This section also applies to solicitations or contracts for construction
work or architect-engineer services
that include—
(i) Experimental, developmental, or
research work;
(ii) Test and evaluation studies; or
(iii) The design of a Government facility that may involve novel structures, machines, products, materials,
processes, or equipment (including construction equipment).
(3) The contracting officer shall not
include a patent rights clause in solicitations or contracts for construction
work or architect-engineer services
that call for or can be expected to involve only ‘‘standard types of construction.’’ ‘‘Standard types of construction’’ are those involving previously
developed equipment, methods, and
processes and in which the distinctive
features include only—
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(i) Variations in size, shape, or capacity of conventional structures; or
(ii) Purely artistic or aesthetic (as
distinguished from functionally significant) architectural configurations and
designs of both structural and nonstructural members or groupings,
whether or not they qualify for design
patent protection.
(b)(1) Unless an alternative patent
rights clause is used in accordance
with paragraph (c), (d), or (e) of this
section, insert the clause at 52.227–11,
Patent Rights—Ownership by the Contractor.
(2) To the extent the information is
not required elsewhere in the contract,
and unless otherwise specified by agency supplemental regulations, the contracting officer may modify 52.227–11(e)
or otherwise supplement the clause to
require the contractor to do one or
more of the following:
(i) Provide periodic (but not more
frequently than annually) listings of
all subject inventions required to be
disclosed during the period covered by
the report.
(ii) Provide a report prior to the
closeout of the contract listing all subject inventions or stating that there
were none.
(iii) Provide the filing date, serial
number, title, patent number and issue
date for any patent application filed on
any subject invention in any country
or, upon request, copies of any patent
application so identified.
(iv) Furnish the Government an irrevocable power to inspect and make
copies of the patent application file
when a Government employee is a coinventor.
(3) Use the clause with its Alternate
I if the Government must grant a foreign government a sublicense in subject inventions pursuant to a specified
treaty or executive agreement. The
contracting officer may modify Alternate I, if the agency head determines,
at contract award, that it would be in
the national interest to sublicense foreign governments or international organizations pursuant to any existing or
future treaty or agreement. When necessary to effectuate a treaty or agreement, Alternate I may be appropriately
modified.

(4) Use the clause with its Alternate
II in contracts that may be affected by
existing or future treaties or agreements.
(5) Use the clause with its Alternate
III in contracts with nonprofit organizations for the operation of a Government-owned facility.
(6) If the contract is for the operation
of a Government-owned facility, the
contracting officer may use the clause
with its Alternate IV.
(7) If the contract is for the performance of services at a Government
owned and operated laboratory or at a
Government owned and contractor operated laboratory directed by the Government to fulfill the Government’s obligations under a Cooperative Research
and Development Agreement (CRADA)
authorized by 15 U.S.C. 3710a, the contracting officer may use the clause
with its Alternate V. Since this provision is considered an exercise of an
agency’s ‘‘exceptional circumstances’’
authority, the contracting officer must
comply with 37 CFR 401.3(e) and 401.4.
(c) Insert a patent rights clause in
accordance with the procedures at
27.304–2 if the solicitation or contract
is being placed on behalf of another
Government agency.
(d) Insert a patent rights clause in
accordance with agency procedures if
the solicitation or contract is for DoD,
DOE, or NASA, and the contractor is
other than a small business concern or
nonprofit organization.
(e)(1) Except as provided in paragraph
(e)(2) of this section, and after compliance with the applicable procedures in
27.304–1(b), the contracting officer may
insert the clause at 52.227–13, Patent
Rights—Ownership by the Government,
or a clause prescribed by agency supplemental regulations, if—
(i) The contractor is not located in
the United States or does not have a
place of business located in the United
States or is subject to the control of a
foreign government;
(ii) There are exceptional circumstances and the agency head determines that restriction or elimination
of the right to retain title to any subject invention will better promote the
policy and objectives of chapter 18 of
title 35 of the United States Code;
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27.304–1

(iii) A Government authority that is
authorized by statute or executive
order to conduct foreign intelligence or
counterintelligence activities, determines that restriction or elimination
of the right to retain any subject invention is necessary to protect the security of such activities; or
(iv) The contract includes the operation of a Government-owned, contractor-operated facility of DOE primarily dedicated to that Department’s
naval nuclear propulsion or weapons
related programs.
(2) If an agency exercises the exceptions at paragraph (e)(1)(ii) or (iii) of
this section in a contract with a small
business concern or a nonprofit organization, the contracting officer shall use
the clause at 52.227–11 with only those
modifications necessary to address the
exceptional circumstances and shall include in the modified clause greater
rights
determinations
procedures
equivalent to those at 52.227–13(b)(2).
(3) When using the clause at 52.227–13,
Patent Rights—Ownership by the Government, the contracting officer may
supplement the clause to require the
contractor to—
(i) Furnish a copy of each subcontract containing a patent rights
clause (but if a copy of a subcontract is
furnished under another clause, a duplicate shall not be requested under the
patent rights clause);
(ii) Submit interim and final invention reports listing subject inventions
and notifying the contracting officer of
all subcontracts awarded for experimental, developmental, or research
work;
(iii) Provide the filing date, serial
number, title, patent number, and
issue date for any patent application
filed on any subject invention in any
country or, upon specific request, copies of any patent application so identified; and
(iv) Submit periodic reports on the
utilization of a subject invention.
(4) Use the clause at 52.227–13 with its
Alternate I if—
(i) The Government must grant a foreign government a sublicense in subject inventions pursuant to a treaty or
executive agreement; or
(ii) The agency head determines, at
contract award, that it would be in the

national interest to sublicense foreign
governments or international organizations pursuant to any existing or future treaty or agreement. If other
rights are necessary to effectuate any
treaty or agreement, Alternate I may
be appropriately modified.
(5) Use the clause at 52.227–13 with its
Alternate II in the contract when necessary to effectuate an existing or future treaty or agreement.
27.304

Procedures.

27.304–1

General.

(a) Status as small business concern or
nonprofit organization. If an agency has
reason to question the size or nonprofit
status of the prospective contractor,
the agency may require the prospective
contractor to furnish evidence of its
nonprofit status or may file a size protest in accordance with FAR 19.302.
(b) Exceptions. (1) Before using any of
the exceptions under 27.303(e)(1) in a
contract with a small business concern
or a nonprofit organization and before
using the exception of 27.303(e)(1)(ii) for
any contractor, the agency shall follow
the applicable procedures at 37 CFR
401.
(2) A small business concern or nonprofit organization is entitled to an administrative review of the use of the
exceptions at 27.303(e)(1)(i) through
(e)(1)(iv) in accordance with agency
procedures and 37 CFR part 401.
(c) Greater rights determinations.
Whenever the contract contains the
clause at 52.227–13, Patent Rights—
Ownership by the Government, or a
patent rights clause modified pursuant
to 27.303(e)(2), the contractor (or an
employee-inventor of the contractor
after consultation with the contractor)
may request greater rights to an identified invention within the period specified in the clause. The contracting officer may grant requests for greater
rights if the contracting officer determines that the interests of the United
States and the general public will be
better served. In making these determinations, the contracting officer shall
consider at least the following objectives (see 37 CFR 401.3(b) and 401.15):
(1) Promoting the utilization of inventions arising from federally supported research and development.
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