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48 CFR Ch. 1 (10–1–10 Edition)

(2) If the invitation for bids has been
cancelled for the reasons specified in
subparagraphs (c) (1), (2), (4), (5), or (10)
of this subsection, or for the reasons in
subparagraphs (c) (6), (7), or (8) of this
subsection and completion through negotiation is not authorized under subparagraph (e)(1) of this subsection, the
contracting officer shall proceed with a
new acquisition.
(f) When the agency head has determined, in accordance with paragraph
(e)(1) of this subsection, that an invitation for bids should be canceled and
that use of negotiation is in the Government’s interest, the contracting officer may negotiate (in accordance
with part 15, as appropriate) and make
award without issuing a new solicitation provided—
(1) Each responsible bidder in the
sealed bid acquisition has been given
notice that negotiations will be conducted and has been given an opportunity to participate in negotiations;
and
(2) The award is made to the responsible bidder offering the lowest negotiated price.
[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1738, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 52790, Dec. 21, 1990; 60 FR 48248,
Sept. 18, 1995; 62 FR 51230, Sept. 30, 1997]
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14.404–2

Rejection of individual bids.

(a) Any bid that fails to conform to
the essential requirements of the invitation for bids shall be rejected.
(b) Any bid that does not conform to
the applicable specifications shall be
rejected unless the invitation authorized the submission of alternate bids
and the supplies offered as alternates
meet the requirements specified in the
invitation.
(c) Any bid that fails to conform to
the delivery schedule or permissible alternates stated in the invitation shall
be rejected.
(d) A bid shall be rejected when the
bidder imposes conditions that would
modify requirements of the invitation
or limit the bidder’s liability to the
Government, since to allow the bidder
to impose such conditions would be
prejudicial to other bidders. For example, bids shall be rejected in which the
bidder—

(1) Protects against future changes in
conditions, such as increased costs, if
total possible costs to the Government
cannot be determined;
(2) Fails to state a price and indicates that price shall be price in effect
at time of delivery;
(3) States a price but qualifies it as
being subject to price in effect at time of
delivery;
(4) When not authorized by the invitation, conditions or qualifies a bid by
stipulating that it is to be considered
only if, before date of award, the bidder
receives (or does not receive) award
under a separate solicitation;
(5) Requires that the Government is
to determine that the bidder’s product
meets applicable Government specifications; or
(6) Limits rights of the Government
under any contract clause.
(e) A low bidder may be requested to
delete objectionable conditions from a
bid provided the conditions do not go
to the substance, as distinguished from
the form, of the bid, or work an injustice on other bidders. A condition goes
to the substance of a bid where it affects price, quantity, quality, or delivery of the items offered.
(f) Any bid may be rejected if the
contracting officer determines in writing that it is unreasonable as to price.
Unreasonableness of price includes not
only the total price of the bid, but the
prices for individual line items as well.
(g) Any bid may be rejected if the
prices for any line items or subline
items are materially unbalanced (see
15.404–1(g)).
(h) Bids received from any person or
concern that is suspended, debarred,
proposed for debarment, or declared ineligible as of the bid opening date shall
be rejected unless a compelling reason
determination is made (see subpart
9.4).
(i) Low bids received from concerns
determined to be not responsible pursuant to subpart 9.1 shall be rejected (but
if a bidder is a small business concern,
see 19.6 with respect to certificates of
competency).
(j) When a bid guarantee is required
and a bidder fails to furnish the guarantee in accordance with the requirements of the invitation for bids, the bid
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shall be rejected, except as otherwise
provided in 28.101–4.
(k) The originals of all rejected bids,
and any written findings with respect
to such rejections, shall be preserved
with the papers relating to the acquisition.
(l) After submitting a bid, if all of a
bidder’s assets or that part related to
the bid are transferred during the period between the bid opening and the
award, the transferee may not be able
to take over the bid. Accordingly, the
contracting officer shall reject the bid
unless the transfer is effected by merger, operation of law, or other means
not barred by 41 U.S.C. 15 or 31 U.S.C.
3727.
[48 FR 42171, Sept. 19, 1983, as amended at 51
FR 2649, Jan. 17, 1986; 55 FR 25527, June 21,
1990; 55 FR 36795, Sept. 6, 1990; 56 FR 29127,
June 25, 1991; 62 FR 232, Jan. 2, 1997; 62 FR
51270, Sept. 30, 1997; 65 FR 80265, Dec. 20, 2000;
66 FR 17756, Apr. 3, 2001; 66 FR 66986, 66989,
Dec. 27, 2001]

14.404–3 Notice to bidders of rejection
of all bids.
When it is determined necessary to
reject all bids, the contracting officer
shall notify each bidder that all bids
have been rejected and shall state the
reason for such action.
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14.404–4 Restrictions on disclosure of
descriptive literature.
When a bid is accompanied by descriptive literature (as defined in 2.101),
and the bidder imposes a restriction
that prevents the public disclosure of
such literature, the restriction may
render the bid nonresponsive. The restriction renders the bid nonresponsive
if it prohibits the disclosure of sufficient information to permit competing
bidders to know the essential nature
and type of the products offered or
those elements of the bid that relate to
quantity, price, and delivery terms.
The provisions of this paragraph do not
apply to unsolicited descriptive literature submitted by a bidder if such
literature does not qualify the bid (see
14.202–5(e)).
[48 FR 42171, Sept. 19, 1983, as amended at 67
FR 13056, Mar. 20, 2002]

14.404–5

All or none qualifications.

Unless the solicitation provides otherwise, a bid may be responsive notwithstanding that the bidder specifies
that award will be accepted only on all,
or a specified group, of the items. Bidders shall not be permitted to withdraw or modify all or none qualifications after bid opening since such
qualifications are substantive and affect the rights of other bidders.
14.405 Minor informalities or irregularities in bids.
A minor informality or irregularity
is one that is merely a matter of form
and not of substance. It also pertains
to some immaterial defect in a bid or
variation of a bid from the exact requirements of the invitation that can
be corrected or waived without being
prejudicial to other bidders. The defect
or variation is immaterial when the effect on price, quantity, quality, or delivery is negligible when contrasted
with the total cost or scope of the supplies or services being acquired. The
contracting officer either shall give the
bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive
the deficiency, whichever is to the advantage of the Government. Examples
of minor informalities or irregularities
include failure of a bidder to—
(a) Return the number of copies of
signed bids required by the invitation;
(b) Furnish required information concerning the number of its employees;
(c) Sign its bid, but only if—
(1) The unsigned bid is accompanied
by other material indicating the bidder’s intention to be bound by the unsigned bid (such as the submission of a
bid guarantee or a letter signed by the
bidder, with the bid, referring to and
clearly identifying the bid itself); or
(2) The firm submitting a bid has formally adopted or authorized, before the
date set for opening of bids, the execution of documents by typewritten,
printed, or stamped signature and submits evidence of such authorization
and the bid carries such a signature;
(d) Acknowledge receipt of an amendment to an invitation for bids, but only
if—
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