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agreements for commercial computer
software, see 27.405-3.

[60 FR 48241, Sept. 18, 1995, as amended at 72
FR 63049, Nov. 7, 2007]

12.213 Other commercial practices.

It is a common practice in the com-
mercial marketplace for both the
buyer and seller to propose terms and
conditions written from their par-
ticular perspectives. The terms and
conditions prescribed in this part seek
to balance the interests of both the
buyer and seller. These terms and con-
ditions are generally appropriate for
use in a wide range of acquisitions.
However, market research may indi-
cate other commercial practices that
are appropriate for the acquisition of
the particular item. These practices
should be considered for incorporation
into the solicitation and contract if the
contracting officer determines them
appropriate in concluding a business
arrangement satisfactory to both par-
ties and not otherwise precluded by law
or Executive order.

[62 FR 264, Jan. 2, 1997]

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do
not apply to contracts and sub-
contracts for the acquisition of com-
mercial items when these contracts
and subcontracts are firm-fixed-price
or fixed-price with economic price ad-
justment (provided that the price ad-
justment is not based on actual costs
incurred). See 48 CFR 30.201-1 for CAS
applicability to fixed-price with eco-
nomic price adjustment contracts and
subcontracts for commercial items
when the price adjustment is based on
actual costs incurred. When CAS ap-
plies, the contracting officer shall in-
sert the appropriate provisions and
clauses as prescribed in 48 CFR 30.201.

[63 FR 9054, Feb. 23, 1998]

12.215 Notification of overpayment.

If the contractor notifies the con-
tracting officer of a duplicate payment
or that the Government has otherwise
overpaid, the contracting officer shall
follow the procedures at 32.604.

[73 FR 54001, Sept. 17, 2008]

12.301

Subpart 12.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial ltems

12.300 Scope of subpart.

This subpart establishes provisions
and clauses to be used when acquiring
commercial items.

12.301 Solicitation provisions and con-
tract clauses for the acquisition of
commercial items.

(a) In accordance with Section 8002 of
Public Law 103-355 (41 U.S.C 264, note),
contracts for the acquisition of com-
mercial items shall, to the maximum
extent practicable, include only those
clauses—

(1) Required to implement provisions
of law or executive orders applicable to
the acquisition of commercial items; or

(2) Determined to be consistent with
customary commercial practice.

(b) Insert the following provisions in
solicitations for the acquisition of
commercial items, and clauses in so-
licitations and contracts for the acqui-
sition of commercial items:

(1) The provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items. This
provision provides a single, stream-
lined set of instructions to be used
when soliciting offers for commercial
items and is incorporated in the solici-
tation by reference (see Block 27a, SF
1449). The contracting officer may tai-
lor these instructions or provide addi-
tional instructions tailored to the spe-
cific acquisition in accordance with
12.302.

(2) The provision at 52.212-3, Offeror
Representations and Certifications—Com-
mercial Items. This provision provides a
single, consolidated list of representa-
tions and certifications for the acquisi-
tion of commercial items and is at-
tached to the solicitation for offerors
to complete. This provision may not be
tailored except in accordance with
Subpart 1.4. Use the provision with its
Alternate I in solicitations issued by
DoD, NASA, or the Coast Guard. Use
the provision with its Alternate II in
solicitations for acquisitions for which
small disadvantaged business procure-
ment mechanisms are authorized on a
regional basis.
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