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48 CFR Ch. 1 (10–1–10 Edition)

basis, the D&F required by paragraph
(b)(2) of this section shall be executed
to support the basic contract and shall
also explain why providing for an alternative firm-fixed-price or fixed-price
with economic price adjustment pricing structure is not practicable. The
D&F for this contract shall be approved one level above the contracting
officer. Placement of orders shall be in
accordance with Subpart 16.5.
(d) The contract types authorized by
this subpart may be used in conjunction with an award fee and performance or delivery incentives when the
award fee or incentive is based solely
on factors other than cost (see 16.202–1
and 16.203–1).
(e) Use of any contract type other
than those authorized by this subpart
to acquire commercial items is prohibited.
[71 FR 74676, Dec. 12, 2006, as amended at 72
FR 6882, Feb. 13, 2007]

12.208

Contract quality assurance.

Contracts for commercial items shall
rely on contractors’ existing quality
assurance systems as a substitute for
Government inspection and testing before tender for acceptance unless customary market practices for the commercial item being acquired include inprocess inspection. Any in-process inspection by the Government shall be
conducted in a manner consistent with
commercial practice.
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12.209 Determination of price reasonableness.
While the contracting officer must
establish price reasonableness in accordance with 13.106–3, 14.408–2, or subpart 15.4, as applicable, the contracting
officer should be aware of customary
commercial terms and conditions when
pricing commercial items. Commercial
item prices are affected by factors that
include, but are not limited to, speed of
delivery, length and extent of warranty, limitations of seller’s liability,
quantities ordered, length of the performance period, and specific performance requirements. The contracting officer must ensure that contract terms,
conditions, and prices are commensurate with the Government’s need.
[66 FR 53484, Oct. 22, 2001]

12.210

Contract financing.

Customary market practice for some
commercial items may include buyer
contract financing. The contracting officer may offer Government financing
in accordance with the policies and
procedures in part 32.
12.211

Technical data.

Except as provided by agency-specific
statutes, the Government shall acquire
only the technical data and the rights
in that data customarily provided to
the public with a commercial item or
process. The contracting officer shall
presume that data delivered under a
contract for commercial items was developed exclusively at private expense.
When a contract for commercial items
requires the delivery of technical data,
the contracting officer shall include
appropriate provisions and clauses delineating the rights in the technical
data in addenda to the solicitation and
contract (see part 27 or agency FAR
supplements).
12.212

Computer software.

(a) Commercial computer software or
commercial computer software documentation shall be acquired under licenses customarily provided to the
public to the extent such licenses are
consistent with Federal law and otherwise satisfy the Government’s needs.
Generally, offerors and contractors
shall not be required to—
(1) Furnish technical information related to commercial computer software
or commercial computer software documentation that is not customarily
provided to the public; or
(2) Relinquish to, or otherwise provide, the Government rights to use,
modify, reproduce, release, perform,
display, or disclose commercial computer software or commercial computer software documentation except
as mutually agreed to by the parties.
(b) With regard to commercial computer software and commercial computer software documentation, the
Government shall have only those
rights specified in the license contained in any addendum to the contract. For additional guidance regarding the use and negotiation of license
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