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Federal Communications Commission

§ 76.905

EFFECTIVE DATE NOTE: The effective date
of the amendments to part 76, published at 58
FR 29737 (May 21, 1993), extended to October
1, 1993, by an order published at 58 FR 33560
(June 18, 1993), and moved to September 1,
1993, by an order published at 58 FR 41042
(August 2, 1993), is temporarily stayed for
those cable systems that have 1,000 or fewer
subscribers. This limited, temporary stay is
effective September 1, 1993, and will remain
in effect until the Commission terminates
the stay and establishes a new effective date
in an order on reconsideration addressing the
administrative burdens and costs of compliance for small cable systems. The Commission will publish in the FEDERAL REGISTER
the new effective date of the rules with respect to small cable systems at that time.

mined by the number of subscribers
that are served by the system’s principal headend, including any other
headends or microwave receive sites
that are technically integrated to the
principal headend.
(d) New Product Tier. A new product
tier (‘‘NPT’’) is a cable programming
service tier meeting the conditions set
forth in § 76.987.
(e) Small cable company. A small cable
company is a cable television operator
that serves a total of 400,000 or fewer
subscribers over one or more cable systems.
(f) Small cable operator. A small cable
operator is an operator that, directly
or through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities whose gross annual revenues in the
aggregate exceed $250,000,000. For purposes of this definition, an operator
shall be deemed affiliated with another
entity if that entity holds a 20 percent
or greater equity interest (not including truly passive investment) in the operator or exercises de jure or de facto
control over the operator.

§ 76.901 Definitions.
(a) Basic service. The basic service
tier shall, at a minimum, include all
signals of domestic television broadcast stations provided to any subscriber (except a signal secondarily
transmitted by satellite carrier beyond
the local service area of such station,
regardless of how such signal is ultimately received by the cable system)
any public, educational, and governmental programming required by the
franchise to be carried on the basic
tier, and any additional video programming signals a service added to the
basic tier by the cable operator.
(b) Cable programming service. Cable
programming service includes any
video programming provided over a
cable system, regardless of service tier,
including installation or rental of
equipment used for the receipt of such
video programming, other than:
(1) Video programming carried on the
basic service tier as defined in this section;
(2) Video programming offered on a
pay-per-channel or pay-per-program
basis; or
(3) A combination of multiple channels of pay-per-channel or pay-per-program video programming offered on a
multiplexed or time-shifted basis so
long as the combined service:
(i) Consists of commonly-identified
video programming; and
(ii) Is not bundled with any regulated
tier of service.
(c) Small system. A small system is a
cable television system that serves
15,000 or fewer subscribers. The service
area of a small system shall be deter-

NOTE 1 TO PARAGRAPH (f): Using the most
reliable sources publicly available, the Commission periodically will determine and give
public notice of the subscriber count that
will serve as the 1 percent threshold until a
new number is calculated.
NOTE 2 TO PARAGRAPH (f): For a discussion
of passive interests with respect to small
cable operators, see Implementation of Cable
Act Reform Provisions of the Telecommunications Act of 1996, Report and Order in CS
Docket No. 96–85, FCC 99–57 (released March
29, 1999).
NOTE 3 TO PARAGRAPH (f): If two or more
entities unaffiliated with each other each
hold an equity interest in the small cable operator, the equity interests of the unaffiliated entities will not be aggregated with
each other for the purpose of determining
whether an entity meets or passes the 20 percent affiliation threshold.
[58 FR 29753, May 21, 1993, as amended at 59
FR 62623, Dec. 6, 1994; 60 FR 35864, July 12,
1995; 64 FR 35950, July 2, 1999]

§ 76.905 Standards for identification of
cable systems subject to effective
competition.
(a) Only the rates of cable systems
that are not subject to effective competition may be regulated.
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§ 76.905

47 CFR Ch. I (10–1–10 Edition)

(b) A cable system is subject to effective competition when any one of the
following conditions is met:
(1) Fewer than 30 percent of the
households in its franchise area subscribe to the cable service of a cable
system.
(2) The franchise area is:
(i) Served by at least two unaffiliated
multichannel video programming distributors each of which offers comparable programming to at least 50 percent of the households in the franchise
area; and
(ii) the number of households subscribing to multichannel video programming other than the largest multichannel video programming distributor exceeds 15 percent of the
households in the franchise area.
(3) A multichannel video programming distributor, operated by the franchising authority for that franchise
area, offers video programming to at
least 50 percent of the households in
the franchise area.
(4) A local exchange carrier or its affiliate (or any multichannel video programming distributor using the facilities of such carrier or its affiliate) offers video programming services directly to subscribers by any means
(other than direct-to-home satellite
services) in the franchise area of an unaffiliated cable operator which is providing cable service in that franchise
area, but only if the video programming services so offered in that area
are comparable to the video programming services provided by the unaffiliated cable operator in that area.
(c) For purposes of paragraphs (b)(1)
through (b)(3) of this section, each separately billed or billable customer will
count as a household subscribing to or
being offered video programming services, with the exception of multiple
dwelling buildings billed as a single
customer. Individual units of multiple
dwelling buildings will count as separate households. The term ‘‘households’’ shall not include those dwellings that are used solely for seasonal,
occasional, or recreational use.
(d) A multichannel video program
distributor, for purposes of this section, is an entity such as, but not limited to, a cable operator, a BRS/EBS
provider, a direct broadcast satellite

service, a television receive-only satellite program distributor, a video
dialtone service provider, or a satellite
master antenna television service provider that makes available for purchase, by subscribers or customers,
multiple channels of video programming.
(e) Service of a multichannel video
programming
distributor
will
be
deemed offered:
(1) When the multichannel video programming distributor is physically
able to deliver service to potential subscribers, with the addition of no or
only minimal additional investment by
the distributor, in order for an individual subscriber to receive service;
and
(2) When no regulatory, technical or
other impediments to households taking service exist, and potential subscribers in the franchise area are reasonably aware that they may purchase
the services of the multichannel video
programming distributor.
(f) For purposes of determining the
number of households subscribing to
the services of a multichannel video
programming distributor other than
the largest multichannel video programming distributor, under paragraph
(b)(2)(ii) of this section, the number of
subscribers of all multichannel video
programming distributors that offer
service in the franchise area will be aggregated.
(g) In order to offer comparable programming as that term is used in this
section, a competing multichannel
video programming distributor must
offer at least 12 channels of video programming, including at least one channel of nonbroadcast service programming.
(h) For purposes of paragraph (b)(2) of
this section, entities are affiliated if either entity has an attributable interest
in the other or if a third party has an
attributable interest in both entities.
Attributable interest shall be defined
by reference to the criteria set forth in
Notes 1 through 5 to § 76.501.
(i) For purposes of paragraph (b)(4) of
this section, entities are affiliated if either entity has an attributable interest
in the other or if a third party has an
attributable interest in both entities.
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§ 76.910

Attributable interest shall be defined
as follows:
(1) A 10% partnership or voting equity interest in a corporation will be
cognizable.
(2) Subject to paragraph (i)(3), a limited partnership interest of 10% or
more shall be attributed to a limited
partner unless that partner is not materially involved, directly or indirectly, in the management or operation
of the media-related activities of the
partnership and the relevant entity so
certifies. An interest in a Limited Liability Company (‘‘LLC’’) or Registered
Limited
Liability
Partnership
(‘‘RLLP’’) shall be attributed to the interest holder unless that interest holder is not materially involved, directly
or indirectly, in the management or
operation of the media-related activities of the partnership and the relevant
entity so certifies. Certifications must
be made pursuant to the guidelines set
forth in Note 2(f) to § 76.501.
(3) Notwithstanding paragraph (i)(2),
the holder of an equity or debt interest
or interests in an entity covered by
this rule shall have that interest attributed if the equity (including all
stockholdings, whether voting or nonvoting, common or preferred, and partnership interests) and debt interest or
interests, in the aggregate, exceed 33
percent of the total asset value (all equity plus all debt) of that entity.
(4) Discrete ownership interests held
by the same individual or entity will be
aggregated in determining whether or
not an interest is cognizable under this
section. An individual or entity will be
deemed to have a cognizable investment if the sum of the interests other
than those held by or through ‘‘passive
investors’’ is equal to or exceeds 10%.

§ 76.907 Petition for a determination of
effective competition.
(a) A cable operator (or other interested party) may file a petition for a
determination of effective competition
with the Commission pursuant to the
Commission’s procedural rules in § 76.7.
(b) The cable operator bears the burden of rebutting the presumption that
effective competition does not exist
with evidence that effective competition, as defined in § 76.905, exists in the
franchise area.
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[58 FR 29753, May 21, 1993, as amended at 59
FR 17972, Apr. 15, 1994; 61 FR 18978, Apr. 30,
1996; 62 FR 6495, Feb. 12, 1997; 64 FR 35950,
July 2, 1999; 64 FR 67196, Dec. 1, 1999; 69 FR
72046, Dec. 10, 2004]

§ 76.906 Presumption of no effective
competition.
In the absence of a demonstration to
the contrary, cable systems are presumed not to be subject to effective
competition.

NOTE TO PARAGRAPH (b): The criteria for
determining effective competition pursuant
to § 76.905(b)(4) are described in Implementation of Cable Act Reform Provisions of the
Telecommunications Act of 1996, Report and
Order in CS Docket No. 96–85, FCC 99–57 (released March 29, 1999).

(c) If the evidence establishing effective competition is not otherwise
available, cable operators may request
from a competitor information regarding the competitor’s reach and number
of subscribers. A competitor must respond to such request within 15 days.
Such responses may be limited to numerical totals. In addition, with respect to petitions filed seeking to demonstrate the presence of effective competition pursuant to § 76.905(b)(4), the
Commission may issue an order directing one or more persons to produce information relevant to the petition’s
disposition.
[64 FR 35950, July 2, 1999]

§ 76.910 Franchising authority certification.
(a) A franchising authority must be
certified by the Commission in order to
regulate the basic service tier and associated equipment of a cable system
within its jurisdiction.
(b) To be certified, the franchising
authority must file with the Commission a written certification that:
(1) The franchising authority will
adopt and administer regulations with
respect to the rates for the basic service tier that are consistent with the
regulations prescribed by the Commission for regulation of the basic service
tier;
(2) The franchising authority has the
legal authority to adopt, and the personnel to administer, such regulations;
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