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Subpart A—General

§515.1 Scope.

(a) This part sets forth regulations
providing for the licensing as ocean
transportation intermediaries of per-
sons who wish to carry on the business
of providing intermediary services, in-
cluding the grounds and procedures for
revocation and suspension of licenses.
This part also prescribes the financial
responsibility requirements and the du-
ties and responsibilities of ocean trans-
portation intermediaries, and regula-
tions concerning practices of ocean
transportation intermediaries with re-
spect to common carriers.

(b) Information obtained under this
part is used to determine the qualifica-
tions of ocean transportation inter-
mediaries and their compliance with
shipping statutes and regulations. Fail-
ure to follow the provisions of this part
may result in denial, revocation or sus-
pension of an ocean transportation
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intermediary license. Persons oper-
ating without the proper license may
be subject to civil penalties not to ex-
ceed $5,500 for each such violation un-
less the violation is willfully and
knowingly committed, in which case
the amount of the civil penalty may
not exceed $27,500 for each violation;
for other violations of the provisions of
this part, the civil penalties range from
$5,600 to $27,500 for each violation (46
U.S.C. 41107-41109). Each day of a con-
tinuing violation shall constitute a
separate violation.

[64 FR 11171, Mar. 8, 1999, as amended at 74
FR 50719, Oct. 1, 2009]

§515.2 Definitions.

The terms used in this part are de-
fined as follows:

(a) Act means the Shipping Act of
1984, as amended by the Ocean Shipping
Reform Act of 1998 and the Coast Guard
Authorization Act of 1998.

(b) Beneficial interest includes a lien
or interest in or right to use, enjoy,
profit, benefit, or receive any advan-
tage, either proprietary or financial,
from the whole or any part of a ship-
ment of cargo where such interest
arises from the financing of the ship-
ment or by operation of law, or by
agreement, express or implied. The
term ‘‘beneficial interest’’ shall not in-
clude any obligation in favor of an
ocean transportation intermediary
arising solely by reason of the advance
of out-of-pocket expenses incurred in
dispatching a shipment.

(c) Branch office means any office in
the United States established by or
maintained by or under the control of
a licensee for the purpose of rendering
intermediary services, which office is
located at an address different from
that of the licensee’s designated home
office.

(d) Brokerage refers to payment by a
common carrier to an ocean freight
broker for the performance of services
as specified in paragraph (n) of this sec-
tion.

(e) Commission means the Federal
Maritime Commission.

(f) Common carrier means any person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United

§515.2

States and a foreign country for com-
pensation that:

(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination, and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp,
chemical parcel tanker, or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities.

(i) if the common carrier and the
owner of those commodities are whol-
ly-owned, directly or indirectly, by a
person primarily engaged in the mar-
keting and distribution of those com-
modities, and

(ii) only with respect to those com-
modities.

(g) Compensation means payment by a
common carrier to a freight forwarder
for the performance of services as spec-
ified in §515.42(c).

(h) Freight forwarding fee means
charges billed by a freight forwarder to
a shipper, consignee, seller, purchaser,
or any agent thereof, for the perform-
ance of freight forwarding services.

(i) Freight forwarding services refers to
the dispatching of shipments on behalf
of others, in order to facilitate ship-
ment by a common carrier, which may
include, but are not limited to, the fol-
lowing:

(1) Ordering cargo to port;

(2) Preparing and/or processing ex-
port declarations;

(3) Booking, arranging for or con-
firming cargo space;

(4) Preparing or processing delivery
orders or dock receipts;

(5) Preparing and/or processing ocean
bills of lading;

(6) Preparing or processing consular
documents or arranging for their cer-
tification;

(7T) Arranging for warehouse storage;

(8) Arranging for cargo insurance;

(9) Clearing shipments in accordance
with United States Government export
regulations;

(10) Preparing and/or sending advance
notifications of shipments or other
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documents to banks, shippers, or con-
signees, as required;

(11) Handling freight or other monies
advanced by shippers, or remitting or
advancing freight or other monies or
credit in connection with the dis-
patching of shipments;

(12) Coordinating the movement of
shipments from origin to vessel; and

(13) Giving expert advice to exporters
concerning letters of credit, other doc-
uments, licenses or inspections, or on
problems germane to the cargoes’ dis-
patch.

(j) From the United States means
oceanborne export commerce from the
United States, its territories, or pos-
sessions, to foreign countries.

(k) Licensee is any person licensed by
the Federal Maritime Commission as
an ocean transportation intermediary.

(1) Non-vessel-operating common carrier
services refers to the provision of trans-
portation by water of cargo between
the United States and a foreign coun-
try for compensation without oper-
ating the vessels by which the trans-
portation is provided, and may include,
but are not limited to, the following:

(1) Purchasing transportation serv-
ices from a VOCC and offering such
services for resale to other persons;

(2) Payment of port-to-port or
multimodal transportation charges;

(3) Entering into affreightment
agreements with underlying shippers;

(4) Issuing bills of lading or equiva-
lent documents;

(5) Arranging for inland transpor-
tation and paying for inland freight
charges on through transportation
movements;

(6) Paying lawful compensation to
ocean freight forwarders;

(7) Leasing containers; or

(8) Entering into arrangements with
origin or destination agents.

(m) Ocean common carrier means a
common carrier that operates, for all
or part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
tramp, or chemical parcel-tanker.

(n) Ocean freight broker is an entity
which is engaged by a carrier to secure
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cargo for such carrier and/or to sell or
offer for sale ocean transportation
services and which holds itself out to
the public as one who negotiates be-
tween shipper or consignee and carrier
for the purchase, sale, conditions and
terms of transportation.

(0) Ocean transportation intermediary
means an ocean freight forwarder or a
non-vessel-operating common carrier.
For the purposes of this part, the term

(1) Ocean freight forwarder means a
person that—

(1) in the United States, dispatches
shipments from the United States via a
common carrier and books or otherwise
arranges space for those shipments on
behalf of shippers; and

(ii) processes the documentation or
performs related activities incident to
those shipments; and

(2) Non-vessel-operating common carrier
(““NVOCC’’) means a common carrier
that does not operate the vessels by
which the ocean transportation is pro-
vided, and is a shipper in its relation-
ship with an ocean common carrier.

(p) Person includes individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country.

(q) Principal, except as used in Surety
Bond Form FMC-48, and Group Bond
Form FMC-69, refers to the shipper,
consignee, seller, or purchaser of prop-
erty, and to anyone acting on behalf of
such shipper, consignee, seller, or pur-
chaser of property, who employs the
services of a licensed freight forwarder
to facilitate the ocean transportation
of such property.

(r) Reduced forwarding fees means
charges to a principal for forwarding
services that are below the licensed
freight forwarder’s usual charges for
such services.

(s) Shipment means all of the cargo
carried under the terms of a single bill
of lading.

(t) Shipper means:

(1) A cargo owner;

(2) The person for whose account the
ocean transportation is provided;

(3) The person to whom delivery is to
be made;

(4) A shippers’ association; or

(5) a non-vessel-operating common
carrier that accepts responsibility for
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payment of all charges applicable
under the tariff or service contract.

(u) Small shipment refers to a single
shipment sent by one consignor to one
consignee on one bill of lading which
does not exceed the underlying com-
mon carrier’s minimum charge rule.

(v) Special contract is a contract for
freight forwarding services which pro-
vides for a periodic lump sum fee.

(w) Transportation-related activities
which are covered by the financial re-
sponsibility obtained pursuant to this
part include, to the extent involved in
the foreign commerce of the United
States, any activity performed by an
ocean transportation intermediary
that is necessary or customary in the
provision of transportation services to
a customer, but are not limited to the
following:

(1) For an ocean transportation inter-
mediary operating as a Freight for-
warder, the freight forwarding services
enumerated in §515.2(i), and

(2) For an ocean transportation inter-
mediary operating as a non-vessel-op-
erating common carrier, the non-ves-
sel-operating common carriers services
enumerated in §515.2(1).

(x) United States includes the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mari-
anas, and all other United States terri-
tories and possessions.

[64 FR 11171, Mar. 8, 1999, as amended at 65
FR 15254, Mar. 22, 2000; 66 FR 26512, May 8,
2000]

§515.3 License; when required.

Except as otherwise provided in this
part, no person in the United States
may act as an ocean transportation
intermediary unless that person holds
a valid license issued by the Commis-
sion. A separate license is required for
each branch office that is separately
incorporated. For purposes of this part,
a person is considered to be ‘‘in the
United States’ if such person is resi-
dent in, or incorporated or established
under, the laws of the United States.
Only persons licensed under this part
may furnish or contract to furnish
ocean transportation intermediary
services in the United States on behalf
of an unlicensed ocean transportation
intermediary.

§515.4

§515.4 License; when not required.

A license is not required in the fol-
lowing circumstances:

(a) Shipper. Any person whose pri-
mary business is the sale of merchan-
dise may, without a license, dispatch
and perform freight forwarding services
on behalf of its own shipments, or on
behalf of shipments or consolidated
shipments of a parent, subsidiary, affil-
iate, or associated company. Such per-
son shall not receive compensation
from the common carrier for any serv-
ices rendered in connection with such
shipments.

(b) Employee or branch office of li-
censed ocean transportation intermediary.
(1) An individual employee or unincor-
porated branch office of a licensed
ocean transportation intermediary is
not required to be licensed in order to
act solely for such licensee, provided
that such branch offices:

(i) Have been reported to the Com-
mission in writing; and

(ii) Are covered by increased finan-
cial responsibility in accordance with
§515.21(a)(4).

(2) Each licensed ocean transpor-
tation intermediary will be held strict-
ly responsible for the acts or omissions
of any of its employees or agents ren-
dered in connection with the conduct
of its business.

(c) Common carrier. A common car-
rier, or agent thereof, may perform
ocean freight forwarding services with-
out a license only with respect to cargo
carried under such carrier’s own bill of
lading. Charges for such forwarding
services shall be assessed in conform-
ance with the carrier’s published tar-
iffs.

(d) Ocean freight brokers. An ocean
freight broker is not required to be li-
censed to perform those services speci-
fied in §515.2(n).

(e) Federal military and civilian house-
hold goods. Any person which exclu-
sively transports used household goods
and personal effects for the account of
the Department of Defense, or for the
account of the federal civilian execu-
tive agencies shipping under the Inter-
national Household Goods Program ad-
ministered by the General Services Ad-
ministration, or both, is not subject to
the requirements of subpart B of this
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part, but may be subject to other re-
quirements, such as alternative surety
bonding, imposed by the Department of
Defense, or the General Services Ad-
ministration.

§515.5 Forms and Fees.

(a) Forms. License form FMC-18 Rev.,
and financial responsibility forms
FMC-48, FMC-67, FMC-68, FMC-69 may
be obtained from the Commission’s
Web site at http:/www.fmc.gov, the Di-
rector, Bureau of Certification and Li-
censing, Federal Maritime Commis-
sion, Washington, DC 20573, or from
any of the Commission’s area rep-
resentatives.

(b) Fees. All fees shall be payable by
money order, certified check, cashier’s
check, or personal check to the ‘‘Fed-
eral Maritime Commission.” Should a
personal check not be honored when
presented for payment, the processing
of an application under this section
shall be suspended until the processing
fee is paid. In any instance where an
application has been processed in whole
or in part, the fee will not be refunded.
Such fees are:

(1) Application for license as required
by §515.12(a): $825;

(2) Application for status change or
license transfer as required by
§§515.18(a) and 515.18(b): $5625; and

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 70 FR 10330, Mar. 3,
2005; 72 FR 56273, Oct. 3, 2007]

Subpart B—Eligibility and
Procedure for Licensing

§515.11 Basic requirements for licens-
ing; eligibility.

(a) Necessary qualifications. To be eli-
gible for an ocean transportation inter-
mediary license, the applicant must
demonstrate to the Commission that:

(1) It possesses the necessary experi-
ence, that is, its qualifying individual
has a minimum of three (3) years expe-
rience in ocean transportation inter-
mediary activities in the TUnited
States, and the necessary character to
render ocean transportation inter-
mediary services. A foreign NVOCC
seeking to be licensed under this part
must demonstrate that its qualifying
individual has a minimum 3 years’ ex-
perience in ocean transportation inter-
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mediary activities, and the necessary
character to render ocean transpor-
tation intermediary services; and

(2) It has obtained and filed with the
Commission a valid bond, proof of in-
surance, or other surety in conform-
ance with §515.21.

(3) An NVOCC with a tariff and proof
of financial responsibility in effect as
of April 30, 1999, may continue to oper-
ate as an NVOCC without the requisite
three years’ experience and necessary
character to render ocean transpor-
tation intermediary services and will
be provisionally licensed while the
Commission reviews its application.
Such person designated as the quali-
fying individual for a provisionally li-
censed NVOCC may not act as a quali-
fying individual for another ocean
transportation intermediary until it
has obtained the necessary three years’
experience in ocean transportation
intermediary services.

(b) Qualifying individual. The fol-
lowing individuals must qualify the ap-
plicant for a license:

(1) Sole proprietorship. The applicant
sole proprietor.

(2) Partnership. At least one of the ac-
tive managing partners, but all part-
ners must execute the application.

(3) Corporation. At least one of the ac-
tive corporate officers.

(c) Affiliates of intermediaries. An inde-
pendently qualified applicant may be
granted a separate license to carry on
the business of providing ocean trans-
portation intermediary services even
though it is associated with, under
common control with, or otherwise re-
lated to another ocean transportation
intermediary through stock ownership
or common directors or officers, if such
applicant submits: a separate applica-
tion and fee, and a valid instrument of
financial responsibility in the form and
amount prescribed under §515.21. The
qualifying individual of one active li-
censee shall not also be designated as
the qualifying individual of an appli-
cant for another ocean transportation
intermediary license, unless both enti-
ties are commonly owned or where one
directly controls the other.

(d) Common carrier. A common carrier
or agent thereof which meets the re-
quirements of this part may be licensed
to dispatch shipments moving on other
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than such carrier’s own bills of lading
subject to the provisions of §515.42(g).

[64 FR 11171, Mar. 8, 1999; 64 FR 23020, Apr. 29,
1999, as amended at 656 FR 15254, Mar. 22, 2000]

§515.12 Application for license.

(a) Application and forms. (1) Any per-
son who wishes to obtain a license to
operate as an ocean transportation
intermediary shall submit, in dupli-
cate, to the Director of the Commis-
sion’s Bureau of Certification and Li-
censing, a completed application Form
FMC-18 Rev. (‘‘Application for a Li-
cense as an Ocean Transportation
Intermediary’’) accompanied by the fee
required under §515.5(b). All applicants
will be assigned an application number,
and each applicant will be notified of
the number assigned to its application.
Notice of filing of such application
shall be published in the FEDERAL REG-
ISTER and shall state the name and ad-
dress of the applicant and the name
and address of the qualifying indi-
vidual. If the applicant is a corporation
or partnership, the names of the offi-
cers or partners thereof shall be pub-
lished.

(2) An individual who is applying for
a license in his or her own name must
complete the following certification:

1, (Name), , certify under pen-
alty of perjury under the laws of the United
States, that I have not been convicted, after
September 1, 1989, of any Federal or state of-
fense involving the distribution or possession
of a controlled substance, or that if I have
been so convicted, I am not ineligible to re-
ceive Federal benefits, either by court order
or operation of law, pursuant to 21 U.S.C. 862.

(b) Rejection. Any application which
appears upon its face to be incomplete
or to indicate that the applicant fails
to meet the licensing requirements of
the Act, or the Commission’s regula-
tions, shall be returned by certified
U.S. mail or other method reasonably
calculated to provide actual notice to
the applicant without further proc-
essing, together with an explanation of
the reason(s) for rejection, and the ap-
plication fee shall be refunded in full.
Persons who have had their applica-
tions returned may reapply for a li-
cense at any time thereafter by sub-
mitting a new application, together
with the full application fee.

§515.14

(c) Investigation. Each applicant shall
be investigated in accordance with
§515.13.

(d) Changes in fact. BEach applicant
and each licensee shall submit to the
Commission, in duplicate, an amended
Form FMC-18 Rev. advising of any
changes in the facts submitted in the
original application, within thirty (30)
days after such change(s) occur. In the
case of an application for a license, any
unreported change may delay the proc-
essing and investigation of the applica-
tion and may result in rejection or de-
nial of the application. No fee is re-
quired when reporting changes to an
application for initial license under
this section.

(e) Optional method of filing Form
FMC-18. In lieu of completing and fil-
ing Form FMC-18 in paper format, ap-
plications and amendments thereto
may be completed and submitted to the
Bureau of Certification and Licensing
by using the automated FMC-18 filing
system in accordance with the instruc-
tions found on the Commission’s home
page, http:/www.fmc.gov. A $250 fee for
filing a new application and a $125 fee
for filing an amended application will
be assessed for filers using the auto-
mated FMC-18 filing system instead of
the fees listed at §515.5(b)(1), (2).

[64 FR 11171, Mar. 8, 1999, as amended at 65
FR 15254, Mar. 22, 2000; 67 FR 39860, June 11,
2002; 72 FR 44978, Aug. 10, 2007]

§515.13 Investigation of applicants.

The Commission shall conduct an in-
vestigation of the applicant’s qualifica-
tions for a license. Such investigations
may address:

(a) The accuracy of the information
submitted in the application;

(b) The integrity and financial re-
sponsibility of the applicant;

(c) The character of the applicant
and its qualifying individual; and

(d) The length and nature of the
qualifying individual’s experience in
handling ocean transportation inter-
mediary duties.

§515.14 Issuance and use of license.

(a) Qualification necessary for issuance.
The Commission will issue a license if
it determines, as a result of its inves-
tigation, that the applicant possesses
the necessary experience and character
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to render ocean transportation inter-
mediary services and has filed the re-
quired bond, insurance or other surety.
(b) To whom issued. The Commission
will issue a license only in the name of
the applicant, whether the applicant is
a sole proprietorship, a partnership, or
a corporation. A license issued to a sole
proprietor doing business under a trade
name shall be in the name of the sole
proprietor, indicating the trade name
under which the licensee will be con-
ducting business. Only one license shall
be issued to any applicant regardless of
the number of names under which such
applicant may be doing business, and
except as otherwise provided in this
part, such license is limited exclusively
to use by the named licensee and shall
not be transferred without prior Com-
mission approval to another person.

§515.15 Denial of license.

If the Commission determines, as a
result of its investigation, that the ap-
plicant:

(a) Does not possess the necessary ex-
perience or character to render inter-
mediary services;

(b) Has failed to respond to any law-
ful inquiry of the Commission; or

(c) Has made any materially false or
misleading statement to the Commis-
sion in connection with its application;
then, a letter of intent to deny the ap-
plication shall be sent to the applicant
by certified U.S. mail or other method
reasonably calculated to provide actual
notice, stating the reason(s) why the
Commission intends to deny the appli-
cation. If the applicant submits a writ-
ten request for hearing on the proposed
denial within twenty (20) days after re-
ceipt of notification, such hearing shall
be granted by the Commission pursu-
ant to its Rules of Practice and Proce-
dure contained in part 502 of this chap-
ter. Otherwise, denial of the applica-
tion will become effective and the ap-
plicant shall be so notified by certified
U.S. mail or other method reasonably
calculated to provide actual notice.

§515.16 Revocation or suspension of li-
cense.

(a) Grounds for revocation. Except for
the automatic revocation for termi-
nation of proof of financial responsi-
bility under §515.26, or as provided in
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§515.25(b), a license may be revoked or
suspended after notice and an oppor-
tunity for a hearing for any of the fol-
lowing reasons:

(1) Violation of any provision of the
Act, or any other statute or Commis-
sion order or regulation related to car-
rying on the business of an ocean
transportation intermediary;

(2) Failure to respond to any lawful
order or inquiry by the Commission;

(3) Making a materially false or mis-
leading statement to the Commission
in connection with an application for a
license or an amendment to an existing
license;

(4) Where the Commission determines
that the licensee is not qualified to
render intermediary services; or

(5) Failure to honor the licensee’s fi-
nancial obligations to the Commission.

(b) Notice of revocation. The Commis-
sion shall publish in the FEDERAL REG-
ISTER a notice of each revocation.

§515.17 Application after revocation
or denial.

Whenever a license has been revoked
or an application has been denied be-
cause the Commission has found the li-
censee or applicant to be not qualified
to render ocean transportation inter-
mediary services, any further applica-
tion within 3 years of the Commission’s
notice of revocation or denial, made by
such former licensee or applicant or by
another applicant employing the same
qualifying individual or controlled by
persons on whose conduct the Commis-
sion based its determination for rev-
ocation or denial, shall be reviewed di-
rectly by the Commission.

§515.18 Changes in organization.

(a) The following changes in an exist-
ing licensee’s organization require
prior approval of the Commission, and
application for such status change or
license transfer shall be made on Form
FMC-18 Rev., filed in duplicate with
the Commission’s Bureau of Certifi-
cation and Licensing, and accompanied
by the fee required under §515.5(b)(2):

(1) Transfer of a corporate license to
another person;

(2) Change in ownership of a sole pro-
prietorship;

(3) Addition of one or more partners
to a licensed partnership;
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(4) Any change in the business struc-
ture of a licensee from or to a sole pro-
prietorship, partnership, or corpora-
tion, whether or not such change in-
volves a change in ownership;

(5) Any change in a licensee’s name;
or

(6) Change in the identity or status of
the designated qualifying individual,
except as described in paragraphs (b)
and (c) of this section.

(b) Operation after death of sole propri-
etor. In the event the owner of a li-
censed sole proprietorship dies, the li-
censee’s executor, administrator,
heir(s), or assign(s) may continue oper-
ation of such proprietorship solely with
respect to shipments for which the de-
ceased sole proprietor had undertaken
to act as an ocean transportation
intermediary pursuant to the existing
license, if the death is reported within
30 days to the Commission and to all
principals and shippers for whom serv-
ices on such shipments are to be ren-
dered. The acceptance or solicitation of
any other shipments is expressly pro-
hibited until a new license has been
issued. Applications for a new license
by the executor, administrator, heir(s),
or assign(s) shall be made on Form
FMC-18 Rev., and shall be accompanied
by the transfer fee required under
§515.5(b)(2).

(c) Operation after retirement, resigna-
tion, or death of qualifying individual.
When a partnership or corporation has
been licensed on the basis of the quali-
fications of one or more of the partners
or officers thereof, and such qualifying
individual(s) no longer serve in a full-
time, active capacity with the firm,
the licensee shall report such change to
the Commission within 30 days. Within
the same 30-day period, the licensee
shall furnish to the Commission the
name(s) and detailed intermediary ex-
perience of any other active managing
partner(s) or officer(s) who may qualify
the licensee. Such qualifying indi-
vidual(s) must meet the applicable re-
quirements set forth in §515.11(a). The
licensee may continue to operate as an
ocean transportation intermediary
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while the Commission investigates the
qualifications of the newly designated
partner or officer.

(d) Incorporation of branch office. In
the event a licensee’s validly operating
branch office becomes incorporated as
a separate entity, the licensee may
continue to operate such office pending
receipt of a separate license, provided
that:

(1) The separately incorporated enti-
ty applies to the Commission for its
own license within ten (10) days after
incorporation, and

(2) While the application is pending,
the continued operation of the office is
carried on as a bona fide branch office
of the licensee, under its full control
and responsibility, and not as an oper-
ation of the separately incorporated
entity.

(e) Acquisition of one or more addi-
tional licensees. In the event a licensee
acquires one or more additional licens-
ees, for the purpose of merger, consoli-
dation, or control, the acquiring Ili-
censee shall advise the Commission of
such change within 30 days after such
change occurs by submitting in dupli-
cate, an amended Form FMC-18, Rev.
No application fee is required when re-
porting this change.

(f) Optional method of filing Form
FMC-18. In lieu of completing and fil-
ing Form FMC-18 in paper format, ap-
plications for approval of changes in
organization, transfer of license, or
changes in the identity or status of the
designated qualifying individual re-
quired under this section may be com-
pleted and submitted to the Bureau of
Certification and Licensing by using
the automated FMC-18 filing system in
accordance with the instructions found
on the Commission’s home page, http:/
www.fme.gov. A $250 fee for filing a new
application and a $125 fee for filing an
amended application will be assessed
for filers using the automated FMC-18
filing system instead of the fees listed
at §5156.5(b)(1), (2).

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 72 FR 44978, Aug. 10,
2007]
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Subpart C—Financial Responsi-
bility Requirements; Claims
Against Ocean Transportation
Intermediaries

§515.21 Financial
quirements.

(a) Form and amount. Except as other-
wise provided in this part, no person
may operate as an ocean transpor-
tation intermediary unless that person
furnishes a bond, proof of insurance, or
other surety in a form and amount de-
termined by the Commission to insure
financial responsibility. The bond, in-
surance or other surety covers the
transportation-related activities of an
ocean transportation intermediary
only when acting as an ocean transpor-
tation intermediary.

(1) Any person operating in the
United States as an ocean freight for-
warder as defined by §515.2(0)(1) shall
furnish evidence of financial responsi-
bility in the amount of $50,000.

(2) Any person operating in the
United States as an NVOCC as defined
by §515.2(0)(2) shall furnish evidence of
financial responsibility in the amount
of $75,000.

(3) Any unlicensed foreign-based enti-
ty, not operating in the United States
as defined in §515.3, providing ocean
transportation intermediary services
for transportation to or from the
United States, shall furnish evidence of
financial responsibility in the amount
of $150,000. Such foreign entity will be
held strictly responsible hereunder for
the acts or omissions of its agent in
the United States.

(4) The amount of the financial re-
sponsibility required to be furnished by
any entity pursuant to paragraphs
(a)(1) or (a)(2) of this section shall be
increased by $10,000 for each of the ap-
plicant’s unincorporated branch of-
fices.

(b) Group financial responsibility.
Where a group or association of ocean
transportation intermediaries accepts
liability for an ocean transportation
intermediary’s financial responsibility
for such ocean transportation
intermediary’s transportation-related
activities under the Act, the group or
association of ocean transportation
intermediaries must file either a group
supplemental coverage bond form, in-

responsibility re-
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surance form or guaranty form, clearly
identifying each ocean transportation
intermediary covered, before a covered
ocean transportation intermediary
may provide ocean transportation
intermediary services. In such cases a
group or association must establish fi-
nancial responsibility in an amount
equal to the lesser of the amount re-
quired by paragraph (a) of this section
for each member or $3,000,000 in aggre-
gate. A group or association of ocean
transportation intermediaries may also
file an optional bond rider as provided
for by §515.25(c).

(c) Common trade name. Where more
than one person operates under a com-
mon trade name, separate proof of fi-
nancial responsibility is required cov-
ering each corporation or person sepa-
rately providing ocean transportation
intermediary services.

(d) Federal military and civilian house-
hold goods. Any person which exclu-
sively transports used household goods
and personal effects for the account of
the Department of Defense, or for the
account of the federal civilian execu-
tive agencies shipping under the Inter-
national Household Goods Program ad-
ministered by the General Services Ad-
ministration, or both, is not subject to
the requirements of subpart C of this
part, but may be subject to other re-
quirements, such as alternative surety
bonding, imposed by the Department of
Defense, or the General Services Ad-
ministration.

[64 FR 11171, Mar. 8, 1999, as amended at 69
FR 17945, Apr. 6, 2004]

§515.22 Proof of financial responsi-
bility.

Prior to the date it commences fur-
nishing ocean transportation inter-
mediary services, every ocean trans-
portation intermediary shall establish
its financial responsibility for the pur-
pose of this part by one of the fol-
lowing methods:

(a) Surety bond, by filing with the
Commission a valid bond on Form
FMC-48. Bonds must be issued by a sur-
ety company found acceptable by the
Secretary of the Treasury;

(b) Insurance, by filing with the Com-
mission evidence of insurance on Form
FMC-67. The insurance must provide
coverage for damages, reparations or
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penalties arising from any transpor-
tation-related activities under the Act
of the insured ocean transportation
intermediary. This evidence of finan-
cial responsibility shall be accom-
panied by: in the case of a financial
rating, the Insurer’s financial rating on
the rating organization’s letterhead or
designated form; in the case of insur-
ance provided by Underwriters at
Lloyd’s, documentation verifying
membership in Lloyd’s; and in the case
of insurance provided by surplus lines
insurers, documentation verifying in-
clusion on a current ‘“‘white list” issued
by the Non-Admitted Insurers’ Infor-
mation Office of the National Associa-
tion of Insurance Commissioners. The
Insurer must certify that it has suffi-
cient and acceptable assets located in
the United States to cover all damages
arising from the transportation-related
activities of the insured ocean trans-
portation intermediary as specified
under the Act. The insurance must be
placed with:

(1) An Insurer having a financial rat-
ing of Class V or higher under the Fi-
nancial Size Categories of A.M. Best &
Company, or equivalent from an ac-
ceptable international rating organiza-
tion;

(2) Underwriters at Lloyd’s; or

(3) Surplus lines insurers named on a
current ‘‘white list”’ issued by the Non-
Admitted Insurers’ Information Office
of the National Association of Insur-
ance Commissioners; or

(c) Guaranty, by filing with the Com-
mission evidence of guaranty on Form
FMC-68. The guaranty must provide
coverage for damages, reparations or
penalties arising from any transpor-
tation-related activities under the Act
of the covered ocean transportation
intermediary. This evidence of finan-
cial responsibility shall be accom-
panied by: in the case of a financial
rating, the Guarantor’s financial rat-
ing on the rating organization’s letter-
head or designated form; in the case of
a guaranty provided by Underwriters
at Lloyd’s, documentation verifying
membership in Lloyd’s; and in the case
of a guaranty provided by surplus lines
insurers, documentation verifying in-
clusion on a current ‘‘white list” issued
by the Non-Admitted Insurers’ Infor-
mation Office of the National Associa-
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tion of Insurance Commissioners. The
Guarantor must certify that it has suf-
ficient and acceptable assets located in
the United States to cover all damages
arising from the transportation-related
activities of the covered ocean trans-
portation intermediary as specified
under the Act. The guaranty must be
placed with:

(1) A Guarantor having a financial
rating of Class V or higher under the
Financial Size Categories of A.M. Best
& Company, or equivalent from an ac-
ceptable international rating organiza-
tion;

(2) Underwriters at Lloyd’s; or

(3) Surplus lines insurers named on a
current ‘“‘white list”’ issued by the Non-
Admitted Insurers’ Information Office
of the National Association of Insur-
ance Commissioners; or

(d) Evidence of financial responsi-
bility of the type provided for in para-
graphs (a), (b) and (c) of this section es-
tablished through and filed with the
Commission by a group or association
of ocean transportation intermediaries
on behalf of its members, subject to the
following conditions and procedures:

(1) Each group or association of
ocean transportation intermediaries
shall notify the Commission of its in-
tention to participate in such a pro-
gram and furnish documentation as
will demonstrate its authenticity and
authority to represent its members,
such as articles of incorporation, by-
laws, etc.;

(2) Each group or association of
ocean transportation intermediaries
shall provide the Commission with a
list certified by its Chief Executive Of-
ficer containing the names of those
ocean transportation intermediaries to
which it will provide coverage; the
manner and amount of existing cov-
erage each covered ocean transpor-
tation intermediary has; an indication
that the existing coverage provided
each ocean transportation inter-
mediary is provided by a surety bond
issued by a surety company found ac-
ceptable to the Secretary of the Treas-
ury, or by insurance or guaranty issued
by a firm meeting the requirements of
paragraphs (b) or (c) of this section
with coverage limits specified above in
§515.21; and the name, address and fac-
simile number of each surety, insurer
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or guarantor providing coverage pursu-
ant to this section. Each group or asso-
ciation of ocean transportation inter-
mediaries or its financial responsi-
bility provider shall notify the Com-
mission within 30 days of any changes
to its list;

(3) The group or association shall
provide the Commission with a sample
copy of each type of existing financial
responsibility coverage used by mem-
ber ocean transportation inter-
mediaries;

(4) Each group or association of
ocean transportation intermediaries
shall be responsible for ensuring that
each member’s financial responsibility
coverage allows for claims to be made
in the United States against the Sur-
ety, Insurer or Guarantor for any judg-
ment for damages against the ocean
transportation intermediary arising
from its transportation-related activi-
ties under the Act, or order for repara-
tions issued pursuant to section 11 of
the Act (46 U.S.C. 41301-41302, 41305-
41307(a)), or any Dpenalty assessed
against the ocean transportation inter-
mediary pursuant to section 13 of the
Act (46 U.S.C. 41107-41109). Each group
or association of ocean transportation
intermediaries shall be responsible for
requiring each member ocean transpor-
tation intermediary to provide it with
valid proof of financial responsibility
annually;

(5) Where the group or association of
ocean transportation intermediaries
determines to secure on behalf of its
members other forms of financial re-
sponsibility, as specified by this sec-
tion, for damages, reparations or pen-
alties not covered by a member’s indi-
vidual financial responsibility cov-
erage, such additional coverage must:

(i) Allow claims to be made in the
United States directly against the
group or association’s Surety, Insurer
or Guarantor for damages against each
covered member ocean transportation
intermediary arising from each covered
member ocean transportation
intermediary’s transportation-related
activities under the Act, or order for
reparations issued pursuant to section
11 of the Act (46 U.S.C. 41301-41302,
41305-41307(a)), or any penalty assessed
against each covered member ocean
transportation intermediary pursuant
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to section 13 of the Act (46 U.S.C. 41107-
41109); and

(ii) Be for an amount up to the
amount determined in accordance with
§515.21(b), taking into account a mem-
ber’s individual financial responsibility
coverage already in place. In the event
of a claim against a group bond, the
bond must be replenished up to the
original amount of coverage within 30
days of payment of the claim; and

(iii) be in excess of a member’s indi-
vidual financial responsibility coverage
already in place; and

(6) The coverage provided by the
group or association of ocean transpor-
tation intermediaries on behalf of its
members shall be provided by:

(i) in the case of a surety bond, a sur-
ety company found acceptable to the
Secretary of the Treasury and issued
by such a surety company on Form
FMC-69; and

(ii) in the case of insurance and guar-
anty, a firm having a financial rating
of Class V or higher under the Finan-
cial Size Categories of A.M. Best &
Company or equivalent from an accept-
able international rating organization,
Underwriters at Lloyd’s, or surplus line
insurers named on a current ‘‘white
list”” issued by the Non-Admitted In-
surers’ Information Office of the Na-
tional Association of Insurance Com-
missioners and issued by such firms on
Form FMC-67 and Form FMC-68, re-
spectively.

(e) All forms and documents for es-
tablishing financial responsibility of
ocean transportation intermediaries
prescribed in this section shall be sub-
mitted to the Director, Bureau of Cer-
tification and Licensing, Federal Mari-
time Commission, Washington, DC
20573. Such forms and documents must
clearly identify the name; trade name,
if any; and the address of each ocean
transportation intermediary.

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 74 FR 50719, Oct. 1,
2009]

§515.23 Claims against an ocean trans-
portation intermediary.

The Commission or another party
may seek payment from the bond, in-
surance, or other surety that is ob-
tained by an ocean transportation
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intermediary pursuant to this section.
(See also §545.3 of this chapter.)

(a) Payment pursuant to Commission
order. If the Commission issues an
order for reparation pursuant to sec-
tions 11 (46 U.S.C. 41301-41302, 41305-
41307(a)) or 14 (46 U.S.C. 41304, 41308-
41309) of the Act, or assesses a penalty
pursuant to section 13 of the Act (46
U.S.C. 41107-41109), a bond, insurance,
or other surety shall be available to
pay such order or penalty.

(b) Payment pursuant to a claim. (1) If
a party does not file a complaint with
the Commission pursuant to section 11
of the Act (46 U.S.C. 41301-41302, 41305—
41307(a)), but otherwise seeks to pursue
a claim against an ocean transpor-
tation intermediary bond, insurance or
other surety for damages arising from
its transportation-related activities, it
shall attempt to resolve its claim with
the financial responsibility provider
prior to seeking payment on any judg-
ment for damages obtained. When a
claimant seeks payment under this sec-
tion, it simultaneously shall notify
both the financial responsibility pro-
vider and the ocean transportation
intermediary of the claim by certified
mail, return receipt requested. The
bond, insurance, or other surety may
be available to pay such claim if:

(i) The ocean transportation inter-
mediary consents to payment, subject
to review by the financial responsi-
bility provider; or

(ii) The ocean transportation inter-
mediary fails to respond within forty-
five (45) days from the date of the no-
tice of the claim to address the valid-
ity of the claim, and the financial re-
sponsibility provider deems the claim
valid.

(2) If the parties fail to reach an
agreement in accordance with para-
graph (b)(1) of this section within nine-
ty (90) days of the date of the initial
notification of the claim, the bond, in-
surance, or other surety shall be avail-
able to pay any final judgment for
damages obtained from an appropriate
court. The financial responsibility pro-
vider shall pay such judgment for dam-
ages only to the extent they arise from
the transportation-related activities of
the ocean transportation intermediary
ordinarily within 30 days, without re-
quiring further evidence related to the
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validity of the claim; it may, however,
inquire into the extent to which the
judgment for damages arises from the
ocean transportation intermediary’s
transportation-related activities.

(c) The Federal Maritime Commis-
sion shall not serve as depository or
distributor to third parties of bond,
guaranty, or insurance funds in the
event of any claim, judgment, or order
for reparation.

(d) Optional bond riders. The Federal
Maritime Commission shall not serve
as a depository or distributor to third
parties of funds payable pursuant to
optional bond riders described in
§515.25(c).

[64 FR 11171, Mar. 8, 1999, as amended at 65
FR 26512, May 8, 2000; 656 FR 33480, May 24,
2000; 69 FR 17945, Apr. 6, 2004; 74 FR 50719,
Oct. 1, 2009]

§515.24 Agent for service of process.

(a) Every ocean transportation inter-
mediary not located in the United
States and every group or association
of ocean transportation intermediaries
not located in the United States which
provides financial coverage for the fi-
nancial responsibility of a member
ocean transportation intermediary
shall designate and maintain a person
in the United States as legal agent for
the receipt of judicial and administra-
tive process, including subpoenas.

(b) If the designated legal agent can-
not be served because of death, dis-
ability, or wunavailability, the Sec-
retary, Federal Maritime Commission,
will be deemed to be the legal agent for
service of process. Any person serving
the Secretary must also send to the
ocean transportation intermediary, or
group or association of ocean transpor-
tation intermediaries which provide fi-
nancial coverage for the financial re-
sponsibilities of a member ocean trans-
portation intermediary, by registered
mail, return receipt requested, at its
address published in its tariff, a copy of
each document served upon the Sec-
retary, and shall attest to that mailing
at the time service is made upon the
Secretary.

(c) Service of administrative process,
other than subpoenas, may be effected
upon the legal agent by mailing a copy
of the document to be served by cer-
tified or registered mail, return receipt
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requested. Administrative subpoenas
shall be served in accordance with
§502.134 of this chapter.

(d) Designations of resident agent
under paragraphs (a) and (b) of this sec-
tion and provisions relating to service
of process under paragraph (c) of this
section shall be published in the ocean
transportation intermediary’s tariff,
when required, in accordance with part
520 of this chapter.

(e) Every ocean transportation inter-
mediary using a group or association of
ocean transportation intermediaries to
cover its financial responsibility re-
quirement under §515.21(b) shall pub-
lish the name and address of the group
or association’s resident agent for re-
ceipt of judicial and administrative
process, including subpoenas, in its tar-
iff, when required, in accordance with
part 520 of this chapter.

§515.25 Filing of proof of financial re-
sponsibility.

(a) Filing of proof of financial responsi-
bility. Upon notification by the Com-
mission by certified U.S. mail or other
method reasonably calculated to pro-
vide actual notice that the applicant
has been approved for licensing, the ap-
plicant shall file with the Director of
the Commission’s Bureau of Certifi-
cation and Licensing, proof of financial
responsibility in the form and amount
prescribed in §515.21. No tariff shall be
published until a license is issued, if
applicable, and proof of financial re-
sponsibility is provided. No license will
be issued until the Commission is in re-
ceipt of valid proof of financial respon-
sibility from the applicant. Should the
applicant not file the requisite proof of
financial responsibility within 120 days
of notification, the Commission will
consider the application to be invalid.

(b) Branch offices. New proof of finan-
cial responsibility, or a rider to the ex-
isting proof of financial responsibility,
increasing the amount of the financial
responsibility in accordance with
§515.21(a)(4), shall be filed with the
Commission prior to the date the li-
censee commences operation of any
branch office. Failure to adhere to this
requirement may result in revocation
of the license.

(c) Optional bond rider. Any NVOCC as
defined by §515.2(0)(2), in addition to a
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bond meeting the requirements of
§515.21(a)(2), may obtain and file with
the Commission proof of an optional
bond rider, as provided for in appendix
E or appendix F of this part.

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 69 FR 17945, Apr. 6,
2004; 72 FR 56273, Oct. 3, 2007]

§515.26 Termination of financial re-
sponsibility.

No license shall remain in effect un-
less valid proof of financial responsi-
bility is maintained on file with the
Commission. Upon receipt of notice of
termination of such financial responsi-
bility, the Commission shall notify the
concerned licensee by certified U.S.
mail or other method reasonably cal-
culated to provide actual notice, at its
last known address, that the Commis-
sion shall, without hearing or other
proceeding, revoke the license as of the
termination date of the financial re-
sponsibility, unless the licensee shall
have submitted valid replacement
proof of financial responsibility before
such termination date. Replacement fi-
nancial responsibility must bear an ef-
fective date no later than the termi-
nation date of the expiring financial
responsibility.

§515.27 Proof of compliance.

(a) No common carrier may transport
cargo for the account of a shipper
known by the carrier to be an NVOCC
unless the carrier has determined that
the NVOCC has a tariff and financial
responsibility as required by sections 8
(46 U.S.C. 40501-40503) and 19 (46 U.S.C.
40901-40904) of the Act.

(b) A common carrier can obtain
proof of an NVOCC’s compliance with
the tariff and financial responsibility
requirements by:

(1) Reviewing a copy of the tariff pub-
lished by the NVOCC and in effect
under part 520 of this chapter;

(2) Consulting the Commission to
verify that the NVOCC has filed evi-
dence of its financial responsibility; or

(3) Any other appropriate procedure,
provided that such procedure is set
forth in the carrier’s tariff.

(c) A common carrier that has em-
ployed the procedure prescribed in ei-
ther paragraphs (b)(1) or (b)(2) of this
section shall be deemed to have met its
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obligations under section 10(b)(11) of
the Act (46 U.S.C. 41104(11)), unless the
common carrier knew that such
NVOCC was not in compliance with the
tariff and financial responsibility re-
quirements.

(d) The Commission will publish at
its website, www.fmc.gov, a list of the
locations of all carrier and conference
tariffs, and a list of ocean transpor-
tation intermediaries who have fur-
nished the Commission with evidence
of financial responsibility, current as
of the last date on which the list is up-
dated. The Commission will update this
list on a periodic basis.

[64 FR 11171, Mar. 8, 1999, as amended at 74
FR 50720, Oct. 1, 2009]

APPENDIX A TO SUBPART C OF PART
515—0CEAN TRANSPORTATION INTER-
MEDIARY (OTI) BoND FORM [FORM
48]

Form FMC-48

Federal Maritime Commission

Ocean Transportation Intermediary (OTI)
Bond (Section 19, Shipping Act of 1984 (46
U.S.C. 40901-40904) and the Coast Guard Au-
thorization Act of 1998)

[indicate whether NVOCC
or Freight Forwarder], as Principal (herein-
after ‘“‘Principal’’), and s
as Surety (hereinafter ‘‘Surety’’) are held
and firmly bound unto the United States of
America in the sum of § )
for the payment of which sum we bind our-
selves, our heirs, executors, administrators,
successors and assigns, jointly and severally.

Whereas, Principal operates as an OTI in
the waterborne foreign commerce of the
United States in accordance with the Ship-
ping Act of 1984, as amended by the Ocean
Shipping Reform Act of 1998 and the Coast
Guard Authorization Act of 1998 (‘1984 Act”’),
46 U.S.C. 40102, and, if necessary, has a valid
tariff published pursuant to 46 CFR part 515
and 520, and pursuant to section 19 of the 1984
Act, files this bond with the Commission;

Now, Therefore, The condition of this obli-
gation is that the penalty amount of this
bond shall be available to pay any judgment
or any settlement made pursuant to a claim
under 46 CFR §515.23(b) for damages against
the Principal arising from the Principal’s
transportation-related activities or order for
reparations issued pursuant to section 11 of
the 1984 Act (46 U.S.C. 41301-41302, 41305—
41307(a)), or any penalty assessed against the
Principal pursuant to section 13 of the 1984
Act (46 U.S.C. 41107-41109).

This bond shall inure to the benefit of any
and all persons who have obtained a judg-
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ment or a settlement made pursuant to a
claim under 46 CFR §515.23(b) for damages
against the Principal arising from its trans-
portation-related activities or order of rep-
aration issued pursuant to section 11 of the
1984 Act, and to the benefit of the Federal
Maritime Commission for any penalty as-
sessed against the Principal pursuant to sec-
tion 13 of the 1984 Act. However, the bond
shall not apply to shipments of used house-
hold goods and personal effects for the ac-
count of the Department of Defense or the
account of federal civilian executive agen-
cies shipping under the International House-
hold Goods Program administered by the
General Services Administration.

The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder ex-
ceed said penalty regardless of the number of
claims or claimants.

This bond is effective the day of
) s ) and shall con-
tinue in effect until discharged or termi-
nated as herein provided. The Principal or
the Surety may at any time terminate this
bond by written notice to the Federal Mari-
time Commission at its office in Washington,
DC. Such termination shall become effective
thirty (30) days after receipt of said notice
by the Commission. The Surety shall not be
liable for any transportation-related activi-
ties of the Principal after the expiration of
the 30-day period but such termination shall
not affect the liability of the Principal and
Surety for any event occurring prior to the
date when said termination becomes effec-
tive.

The Surety consents to be sued directly in
respect of any bona fide claim owed by Prin-
cipal for damages, reparations or penalties
arising from the transportation-related ac-
tivities under the 1984 Act of Principal in the
event that such legal liability has not been
discharged by the Principal or Surety after a
claimant has obtained a final judgment
(after appeal, if any) against the Principal
from a United States Federal or State Court
of competent jurisdiction and has complied
with the procedures for collecting on such a
judgment pursuant to 46 CFR §515.23(b), the
Federal Maritime Commission, or where all
parties and claimants otherwise mutually
consent, from a foreign court, or where such
claimant has become entitled to payment of
a specified sum by virtue of a compromise
settlement agreement made with the Prin-
cipal and/or Surety pursuant to 46 CFR
§515.23(b), whereby, upon payment of the
agreed sum, the Surety is to be fully, irrev-
ocably and unconditionally discharged from
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all further liability to such claimant; pro-
vided, however, that Surety’s total obliga-
tion hereunder shall not exceed the amount
set forth in 46 CFR §515.21, as applicable.

The underwriting Surety will promptly no-
tify the Director, Bureau of Certification and
Licensing, Federal Maritime Commission,
Washington, DC 20573, of any claim(s)
against this bond.

Signed and sealed this day of
(Please type name of signer under each sig-
nature.)

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address
Trade Name, If Any

Corporate Principal

State of Incorporation
Trade Name, If Any

Business Address

By

Title
(Affix Corporate Seal)

Corporate Surety

Business Address

By

Title
(Affix Corporate Seal)
[64 FR 11171, Mar. 8, 1999, as amended at 67

FR 39860, June 11, 2002; 74 FR 50720, Oct. 1,
2009]
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APPENDIX B TO SUBPART C OF PART
515—OCEAN TRANSPORTATION INTER-
MEDIARY (OTI) INSURANCE FORM
[FORM 67]

Form FMC-67
Federal Maritime Commission

Ocean Transportation Intermediary (OTI)
Insurance

Form Furnished as Evidence of Financial
Responsibility

Under 46 U.S.C. 4090140904

This is to certify, that the (Name of Insur-
ance Company), (hereinafter ‘‘Insurer’) of
(Home Office Address of Company) has issued
to (OTI or Group or Association of OTIs [indi-
cate whether NVOCC(s) or Freight For-
warder(s)]) (hereinafter “‘Insured’’) of
(Address of OTI or Group or Association of
OTIs) a policy or policies of insurance for
purposes of complying with the provisions of
46 U.S.C. 40901-40904 and the rules and regula-
tions, as amended, of the Federal Maritime
Commission, which provide compensation for
damages, reparations or penalties arising
from the transportation-related activities of
Insured, and made pursuant to the Shipping
Act of 1984, as amended by the Ocean Ship-
ping Reform Act of 1998 and the Coast Guard
Authorization Act of 1998 (‘1984 Act’’).

Whereas, the Insured is or may become an
OTI subject to the 1984 Act (46 U.S.C. 40101-
41309) and the rules and regulations of the
Federal Maritime Commission, or is or may
become a group or association of OTIs, and
desires to establish financial responsibility
in accordance with section 19 of the 1984 Act,
files with the Commission this Insurance
Form as evidence of its financial responsi-
bility and evidence of a financial rating for
the Insurer of Class V or higher under the Fi-
nancial Size Categories of A.M. Best & Com-
pany or equivalent from an acceptable inter-
national rating organization on such organi-
zation’s letterhead or designated form, or, in
the case of insurance provided by Under-
writers at Lloyd’s, documentation verifying
membership in Lloyd’s, or, in the case of sur-
plus lines insurers, documentation verifying
inclusion on a current ‘‘white list’’ issued by
the Non-Admitted Insurers’ Information Of-
fice of the National Association of Insurance
Commissioners.

Whereas, the Insurance is written to assure
compliance by the Insured with section 19 of
the 1984 Act (46 U.S.C. 40901-40904), and the
rules and regulations of the Federal Mari-
time Commission relating to evidence of fi-
nancial responsibility for OTIs, this Insur-
ance shall be available to pay any judgment
obtained or any settlement made pursuant
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to a claim under 46 CFR §515.23(b) for dam-
ages against the Insured arising from the In-
sured’s transportation-related activities
under the 1984 Act, or order for reparations
issued pursuant to section 11 of the 1984 Act
(46 U.S.C. 41301-41302, 41305-41307(a)), or any
penalty assessed against the Insured pursu-
ant to section 13 of the 1984 Act (46 U.S.C.
41107-41109); provided, however, that Insur-
er’s obligation for a group or association of
OTIs shall extend only to such damages, rep-
arations or penalties described herein as are
not covered by another insurance policy,
guaranty or surety bond held by the OTI(s)
against which a claim or final judgment has
been brought and that Insurer’s total obliga-
tion hereunder shall not exceed the amount
per OTI set forth in 46 CFR §515.21 or the
amount per group or association of OTIs set
forth in 46 CFR §515.21 in aggregate.

Whereas, the Insurer certifies that it has
sufficient and acceptable assets located in
the United States to cover all liabilities of
Insured herein described, this Insurance
shall inure to the benefit of any and all per-
sons who have a bona fide claim against the
Insured pursuant to 46 CFR §515.23(b) arising
from its transportation-related activities
under the 1984 Act, or order of reparation
issued pursuant to section 11 of the 1984 Act,
and to the benefit of the Federal Maritime
Commission for any penalty assessed against
the Insured pursuant to section 13 of the 1984
Act.

The Insurer consents to be sued directly in
respect of any bona fide claim owed by In-
sured for damages, reparations or penalties
arising from the transportation-related ac-
tivities under the 1984 Act, of Insured in the
event that such legal liability has not been
discharged by the Insured or Insurer after a
claimant has obtained a final judgment
(after appeal, if any) against the Insured
from a United States Federal or State Court
of competent jurisdiction and has complied
with the procedures for collecting on such a
judgment pursuant to 46 CFR §515.23(b), the
Federal Maritime Commission, or where all
parties and claimants otherwise mutually
consent, from a foreign court, or where such
claimant has become entitled to payment of
a specified sum by virtue of a compromise
settlement agreement made with the Insured
and/or Insurer pursuant to 46 CFR §515.23(b),
whereby, upon payment of the agreed sum,
the Insurer is to be fully, irrevocably and un-
conditionally discharged from all further li-
ability to such claimant; provided, however,
that Insurer’s total obligation hereunder
shall not exceed the amount per OTI set
forth in 46 CFR §515.21 or the amount per
group or association of OTIs set forth in 46
CFR §515.21.

The liability of the Insurer shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
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penalty of the Insurance in the amount per
member OTI set forth in 46 CFR §515.21 or
the amount per group or association of OTIs
set forth in 46 CFR §515.21, regardless of the
financial responsibility or lack thereof, or
the solvency or bankruptcy, of Insured.

The insurance evidenced by this under-
taking shall be applicable only in relation to
incidents occurring on or after the effective
date and before the date termination of this
undertaking becomes effective. The effective
date of this undertaking shall be day
of s , and shall
continue in effect until discharged or termi-
nated as herein provided. The Insured or the
Insurer may at any time terminate the In-
surance by filing a notice in writing with the
Federal Maritime Commission at its office in
Washington, D.C. Such termination shall be-
come effective thirty (30) days after receipt
of said notice by the Commission. The In-
surer shall not be liable for any transpor-
tation-related activities under the 1984 Act
of the Insured after the expiration of the 30-
day period but such termination shall not af-
fect the liability of the Insured and Insurer
for such activities occurring prior to the
date when said termination becomes effec-
tive.

Insurer or Insured shall immediately give
notice to the Federal Maritime Commission
of all lawsuits filed, judgments rendered, and
payments made under the insurance policy.

(Name of Agent) domi-
ciled in the United States, with offices lo-
cated in the United States, at

is hereby designated as
the Insurer’s agent for service of process for
the purposes of enforcing the Insurance cer-
tified to herein.

If more than one insurer joins in executing
this document, that action constitutes joint
and several liability on the part of the insur-
ers.

The Insurer will promptly notify the Direc-
tor, Bureau of Certification and Licensing,
Federal Maritime Commission, Washington,
D.C. 20573, of any claim(s) against the Insur-
ance.

Signed and sealed this day of

s

Signature of Official signing on behalf of In-
surer

Type Name and Title of signer
This Insurance Form has been filed with
the Federal Maritime Commission.

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 74 FR 50720, Oct. 1,
2009]
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APPENDIX C TO SUBPART C OF PART
515—0OCEAN TRANSPORTATION INTER-
MEDIARY (OTI) GUARANTY FORM
[FORM 68]

Form FMC-68

Federal Maritime Commission

Guaranty in Respect of Ocean Transpor-
tation Intermediary (OTI) Liability for Dam-
ages, Reparations or Penalties Arising from
Transportation-Related Activities Under the
Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998

1. Whereas

(Name
of Applicant [indicate whether NVOCC or
Freight Forwarder]) (hereinafter ‘‘Applicant’)
is or may become an Ocean Transportation
Intermediary (‘‘OTI”’) subject to the Ship-
ping Act of 1984, as amended by the Ocean
Shipping Reform Act of 1998 and the Coast
Guard Authorization Act of 1998 (‘‘1984 Act’’)
(46 U.S.C. 40101-41309) and the rules and regu-
lations of the Federal Maritime Commission
(““FMC”), or is or may become a group or as-
sociation of OTIs, and desires to establish its
financial responsibility in accordance with
section 19 of the 1984 Act, then, provided that
the FMC shall have accepted, as sufficient
for that purpose, the Applicant’s application,
supported by evidence of a financial rating
for the Guarantor of Class V or higher under
the Financial Size Categories of A.M. Best &
Company or equivalent from an acceptable
international rating organization on such
rating organization’s letterhead or des-
ignated form, or, in the case of Guaranty
provided by Underwriters at Lloyd’s, docu-
mentation verifying membership in Lloyd’s,
or, in the case of surplus lines insurers, docu-
mentation verifying inclusion on a current
“white list” issued by the Non-Admitted In-
surers’ Information Office of the National
Association of Insurance Commissioners, the
undersigned Guarantor certifies that it has
sufficient and acceptable assets located in
the United States to cover all damages aris-
ing from the transportation-related activi-
ties of the covered OTI as specified under the
1984 Act.

2. Now, Therefore, The condition of this ob-
ligation is that the penalty amount of this
Guaranty shall be available to pay any judg-
ment obtained or any settlement made pur-
suant to a claim under 46 CFR §515.23(b) for
damages against the Applicant arising from
the Applicant’s transportation-related ac-
tivities or order for reparations issued pursu-
ant to section 11 of the 1984 Act (46 U.S.C.
41301-41302, 41305-41307(a)), or any penalty as-
sessed against the Principal pursuant to sec-
tion 13 of the 1984 Act (46 U.S.C. 41107-41109).

3. The undersigned Guarantor hereby con-
sents to be sued directly in respect of any

46 CFR Ch. IV (10-1-10 Edition)

bona fide claim owed by Applicant for dam-
ages, reparations or penalties arising from
Applicant’s transportation-related activities
under the 1984 Act, in the event that such
legal liability has not been discharged by the
Applicant after any such claimant has ob-
tained a final judgment (after appeal, if any)
against the Applicant from a United States
Federal or State Court of competent juris-
diction and has complied with the procedures
for collecting on such a judgment pursuant
to 46 CFR §515.23(b), the FMC, or where all
parties and claimants otherwise mutually
consent, from a foreign court, or where such
claimant has become entitled to payment of
a specified sum by virtue of a compromise
settlement agreement made with the Appli-
cant and/or Guarantor pursuant to 46 CFR
§515.23(b), whereby, upon payment of the
agreed sum, the Guarantor is to be fully, ir-
revocably and unconditionally discharged
from all further liability to such claimant.
In the case of a guaranty covering the liabil-
ity of a group or association of OTIs, Guar-
antor’s obligation extends only to such dam-
ages, reparations or penalties described here-
in as are not covered by another insurance
policy, guaranty or surety bond held by the
OTI(s) against which a claim or final judg-
ment has been brought.

4. The Guarantor’s liability under this
Guaranty in respect to any claimant shall
not exceed the amount of the guaranty; and
the aggregate amount of the Guarantor’s li-
ability under this Guaranty shall not exceed
the amount per OTI set forth in 46 CFR
§515.21 or the amount per group or associa-
tion of OTIs set forth in 46 CFR §515.21 in ag-
gregate.

5. The Guarantor’s liability under this
Guaranty shall attach only in respect of
such activities giving rise to a cause of ac-
tion against the Applicant, in respect of any
of its transportation-related activities under
the 1984 Act, occurring after the Guaranty
has become effective, and before the expira-
tion date of this Guaranty, which shall be
the date thirty (30) days after the date of re-
ceipt by FMC of notice in writing that either
Applicant or the Guarantor has elected to
terminate this Guaranty. The Guarantor
and/or Applicant specifically agree to file
such written notice of cancellation.

6. Guarantor shall not be liable for pay-
ments of any of the damages, reparations or
penalties hereinbefore described which arise
as the result of any transportation-related
activities of Applicant after the cancellation
of the Guaranty, as herein provided, but such
cancellation shall not affect the liability of
the Guarantor for the payment of any such
damages, reparations or penalties prior to
the date such cancellation becomes effective.

7. Guarantor shall pay, subject to the limit
of the amount per OTI set forth in 46 CFR
§515.21, directly to a claimant any sum or
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sums which Guarantor, in good faith, deter-
mines that the Applicant has failed to pay
and would be held legally liable by reason of
Applicant’s transportation-related activi-
ties, or its legal responsibilities under the
1984 Act and the rules and regulations of the
FMC, made by Applicant while this agree-
ment is in effect, regardless of the financial
responsibility or lack thereof, or the sol-
vency or bankruptcy, of Applicant.

8. Applicant or Guarantor shall imme-
diately give written notice to the FMC of all
lawsuits filed, judgments rendered, and pay-
ments made under the Guaranty.

9. Applicant and Guarantor agree to handle
the processing and adjudication of claims by
claimants under the Guaranty established
herein in the United States, unless by mu-
tual consent of all parties and claimants an-
other country is agreed upon. Guarantor
agrees to appoint an agent for service of
process in the United States.

10. This Guaranty shall be governed by the
laws in the State of  to the extent not in-
consistent with the rules and regulations of
the FMC.

11. This Guaranty is effective the day of

s s 12:01
a.m., standard time at the address of the
Guarantor as stated herein and shall con-
tinue in force until terminated as herein pro-
vided.

12. The Guarantor hereby designates as the
Guarantor’s legal agent for service of process

domiciled in the United States
, with offices located in
the United States at , for

the purposes of enforcing the Guaranty de-
scribed herein.

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
By

(Signature and Title)

[64 FR 11171, Mar. 8, 1999, as amended at 74
FR 50720, Oct. 1, 2009]

APPENDIX D TO SUBPART C OF PART
515—0OCEAN TRANSPORTATION INTER-
MEDIARY (OTI) GROUP BOND FORM
[FMC-69]

Form FMC-69

Federal Maritime Commission

Ocean Transportation Intermediary (OTI)
Group Supplemental Coverage Bond Form
(Section 19, Shipping Act of 1984 (46 U.S.C.
40901-40904) and the Coast Guard Authoriza-
tion Act of 1998)

Pt. 515, Subpt. C, App. D

[indicate whether

NVOCC or Freight Forwarder], as Principal
(hereinafter ““Principal’’), and
as

Surety (hereinafter ‘‘Surety’’) are held and
firmly bound unto the United States of
America in the sum of
$ for the payment of
which sum we bind ourselves, our heirs, ex-
ecutors, administrators, successors and as-
signs, jointly and severally.

Whereas, (Principal) op-
erates as a group or association of OTIs in
the waterborne foreign commerce of the
United States and pursuant to section 19 of
the Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998 (‘‘1984
Act”), files this bond with the Federal Mari-
time Commission;

Now, therefore, the conditions of this obli-
gation are that the penalty amount of this
bond shall be available to pay any judgment
obtained or any settlement made pursuant
to a claim under 46 CFR §515.23(b) against
the OTIs enumerated in Appendix A of this
bond for damages arising from any or all of
the identified OTIs’ transportation-related
activities under the 1984 Act (46 U.S.C. 40101-
41309), or order for reparations issued pursu-
ant to section 11 of the 1984 Act (46 U.S.C.
4130141302, 41305-41307(a)), or any penalty as-
sessed pursuant to section 13 of the 1984 Act
(46 U.S.C. 41107-41109), that are not covered
by the identified OTIs’ individual insurance
policy(ies), guaranty(ies) or surety bond(s).

This bond shall inure to the benefit of any
and all persons who have obtained a judg-
ment or made a settlement pursuant to a
claim under 46 CFR §515.23(b) for damages
against any or all of the OTIs identified in
Appendix A not covered by said OTIs’ insur-
ance policy(ies), guaranty(ies) or surety
bond(s) arising from said OTIs’ transpor-
tation-related activities under the 1984 Act,
or order for reparation issued pursuant to
section 11 of the 1984 Act, and to the benefit
of the Federal Maritime Commission for any
penalty assessed against said OTIs pursuant
to section 13 of the 1984 Act. However, the
bond shall not apply to shipments of used
household goods and personal effects for the
account of the Department of Defense or the
account of federal civilian executive agen-
cies shipping under the International House-
hold Goods Program administered by the
General Services Administration.

The Surety consents to be sued directly in
respect of any bona fide claim owed by any or
all of the OTIs identified in Appendix A for
damages, reparations or penalties arising
from the transportation-related activities
under the 1984 Act of the OTIs in the event
that such legal liability has not been dis-
charged by the OTIs or Surety after a claim-
ant has obtained a final judgment (after ap-
peal, if any) against the OTIs from a United
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States Federal or State Court of competent
jurisdiction and has complied with the proce-
dures for collecting on such a judgment pur-
suant to 46 CFR §515.23(b), the Federal Mari-
time Commission, or where all parties and
claimants otherwise mutually consent, from
a foreign court, or where such claimant has
become entitled to payment of a specified
sum by virtue of a compromise settlement
agreement made with the OTIs and/or Surety
pursuant to 46 CFR §515.23(b), whereby, upon
payment of the agreed sum, the Surety is to
be fully, irrevocably and unconditionally dis-
charged from all further liability to such
claimant.

The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder ex-
ceed the amount per member OTI set forth in
46 CFR §515.21 identified in Appendix A, or
the amount per group or association of OTIs
set forth in 46 CFR §515.21, regardless of the
number of OTIs, claims or claimants.

This bond is effective the day of

s , and shall con-
tinue in effect until discharged or termi-
nated as herein provided. The Principal or
the Surety may at any time terminate this
bond by written notice to the Federal Mari-
time Commission at its office in Washington,
DC. Such termination shall become effective
thirty (30) days after receipt of said notice
by the Commission. The Surety shall not be
liable for any transportation-related activi-
ties of the OTIs identified in Appendix A as
covered by the Principal after the expiration
of the 30-day period, but such termination
shall not affect the liability of the Principal
and Surety for any transportation-related
activities occurring prior to the date when
said termination becomes effective.

The Principal or financial responsibility
provider will promptly notify the under-
writing Surety and the Director, Bureau of
Certification and Licensing, Federal Mari-
time Commission, Washington, DC 20573, of
any additions, deletions or changes to the
OTIs enumerated in Appendix A. In the event
of additions to Appendix A, coverage will be
effective upon receipt of such notice, in writ-
ing, by the Commission at its office in Wash-
ington, DC. In the event of deletions to Ap-
pendix A, termination of coverage for such
OTI(s) shall become effective 30 days after
receipt of written notice by the Commission.
Neither the Principal nor the Surety shall be
liable for any transportation-related activi-
ties of the OTI(s) deleted from Appendix A

46 CFR Ch. IV (10-1-10 Edition)

after the expiration of the 30-day period, but
such termination shall not affect the liabil-
ity of the Principal and Surety for any
transportation-related activities of said
OTI(s) occurring prior to the date when said
termination becomes effective.

The underwriting Surety will promptly no-
tify the Director, Bureau of Certification and
Licensing, Federal Maritime Commission,
Washington, DC 20573, of any claim(s)
against this bond.

Signed and sealed this day of

(Please type name of signer under each sig-
nature).

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address
Trade Name, if Any

Corporate Principal

Place of Incorporation
Trade Name, if Any

Business Address (Affix Corporate Seal)

By

Title

Principal’s Agent for Service of Process (Re-
quired if Principal is not a U.S. Corporation)

Agent’s Address

Corporate Surety

Business Address (Affix Corporate Seal)

By

Title

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 74 FR 50721, Oct. 1,
2009]
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APPENDIX E TO SUBPART C OF PART
515—OPTIONAL RIDER FOR ADDI-
TIONAL NVOCC FINANCIAL RESPON-
SIBILITY (OPTIONAL RIDER TO FORM
FMC-48) [FORM 48A]

FMC—48A, OMB No. 3072-0018, (04/06/04)

Optional Rider for Additional NVOCC Finan-
cial Responsibility [Optional Rider to
Form FMC-48]

RIDER

The undersigned [ 1, as Principal
and [ 1, as Surety do hereby agree
that the existing Bond No. [ ] to
the United States of America and filed with
the Federal Maritime Commission pursuant
to section 19 of the Shipping Act of 1984 is
modified as follows:

1. The following condition is added to this
Bonad:

a. An additional condition of this Bond is
that $21,000 (payable in TU.S. Dollars or
Renminbi Yuan at the option of the Surety)
shall be available to pay any fines and pen-
alties for activities in the U.S.-China trades
imposed by the Ministry of Communications
of the People’s Republic of China (‘‘“MOC”’) or
its authorized competent communications
department of the people’s government of
the province, autonomous region or munici-
pality directly under the Central Govern-
ment or the State Administration of Indus-
try and Commerce pursuant to the Regula-
tions of the People’s Republic of China on
International Maritime Transportation and
the Implementing Rules of the Regulations
of the PRC on International Maritime Trans-
portation promulgated by MOC Decree No. 1,
January 20, 2003. Such amount is separate
and distinct from the bond amount set forth
in the first paragraph of this Bond. Payment
under this Rider shall not reduce the bond
amount in the first paragraph of this Bond or
affect its availability.

b. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in sec-
tion la of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section la regardless
of the number of claims.

c. This Rider is effective the [ ]
day of [ 1, 200 [ ], and
shall continue in effect until discharged, ter-
minated as herein provided, or upon termi-
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nation of the Bond in accordance with the
sixth paragraph of the Bond. The Principal
or the Surety may at any time terminate
this Rider by written notice to the Federal
Maritime Commission at its offices in Wash-
ington, D.C., accompanied by proof of trans-
mission of notice to MOC. Such termination
shall become effective thirty (30) days after
receipt of said notice and proof of trans-
mission by the Federal Maritime Commis-
sion. The Surety shall not be liable for fines
or penalties imposed on the Principal after
the expiration of the 30-day period but such
termination shall not affect the liability of
the Principal and Surety for any fine or pen-
alty imposed prior to the date when said ter-
mination becomes effective.

2. This Bond remains in full force and ef-
fect according to its terms except as modi-
fied above.

In witness whereof we have hereunto set
our hands and seals on this [ ] day
of [ 1, 200 [ 1,
[Principal], By:

[Surety], By:

PRIVACY ACT AND PAPERWORK
REDUCTION ACT NOTICE

The collection of this information is au-
thorized generally by section 19 of the Ship-
ping Act of 1984 (46 U.S.C. 40901-40904).

This is an optional form. Submission is
completely voluntary. Failure to submit this
form will in no way impact the Federal Mari-
time Commission’s assessment of your firm’s
financial responsibility.

You are not required to provide the infor-
mation requested on a form that is subject
to the Paperwork Reduction Act unless the
form displays a valid OMB control number.
Copies of this form will be maintained until
the corresponding license has been revoked.

The time needed to complete and file this
form will vary depending on individual cir-
cumstances. The estimated average time is:
Recordkeeping, 20 minutes; Learning about
the form, 20 minutes; Preparing and sending
the form to the FMC, 20 minutes.

If you have comments concerning the accu-
racy of these time estimates or suggestions
for making this form simpler, we would be
happy to hear from you. You can write to the
Secretary, Federal Maritime Commission,
800 North Capitol Street, NW., Washington,
DC 20573-0001 or e-mail: secretary@fmec.gov.

[69 FR 17945, Apr. 6, 2004, as amended at 74
FR 50721, Oct. 1, 2009]
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APPENDIX F TO SUBPART C OF PART
515—OPTIONAL RIDER FOR ADDI-
TIONAL NVOCC FINANCIAL RESPON-
SIBILITY FOR GROUP BONDS [OP-
TIONAL RIDER TO FORM FMC-69]

FMC-69A, OMB No. 3072-0018 (04/06/04)

Optional Rider for Additional NVOCC Finan-
cial Responsibility for Group Bonds [Op-
tional Rider to Form FMC-69]

RIDER

The undersigned [ ) 1, as Principal
and [ ], as Surety do hereby agree
that the existing Bond No. [ ] to
the United States of America and filed with
the Federal Maritime Commission pursuant
to section 19 of the Shipping Act of 1984 is
modified as follows:

1. The following condition is added to this
Bond:

a. An additional condition of this Bond is
that $ [ l(payable in U.S. Dollars
or Renminbi Yuan at the option of the Sur-
ety) shall be available to any NVOCC enu-
merated in an Appendix to this Rider to pay
any fines and penalties for activities in the
U.S.-China trades imposed by the Ministry of
Communications of the People’s Republic of
China (““MOC”) or its authorized competent
communications department of the people’s
government of the province, autonomous re-
gion or municipality directly under the Cen-
tral Government or the State Administra-
tion of Industry and Commerce pursuant to
the Regulations of the People’s Republic of
China on International Maritime Transpor-
tation and the Implementing Rules of the
Regulations of the PRC on International
Maritime Transportation promulgated by
MOC Decree No. 1, January 20, 2003. Such
amount is separate and distinct from the
bond amount set forth in the first paragraph
of this Bond. Payment under this Rider shall
not reduce the bond amount in the first
paragraph of this Bond or affect its avail-
ability. The Surety shall indicate that
$21,000 is available to pay such fines and pen-
alties for each NVOCC listed on appendix A
to this Rider wishing to exercise this option.

b. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in sec-
tion la of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section la regardless
of the number of claims.

c. This Rider is effective the [ ]
day of [ 1, 200 ], and
shall continue in effect until discharged, ter-
minated as herein provided, or upon termi-
nation of the Bond in accordance with the
sixth paragraph of the Bond. The Principal
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or the Surety may at any time terminate
this Rider by written notice to the Federal
Maritime Commission at its offices in Wash-
ington, DC., accompanied by proof of trans-
mission of notice to MOC. Such termination
shall become effective thirty (30) days after
receipt of said notice and proof of trans-
mission by the Federal Maritime Commis-
sion. The Surety shall not be liable for fines
or penalties imposed on the Principal after
the expiration of the 30-day period but such
termination shall not affect the liability of
the Principal and Surety for any fine or pen-
alty imposed prior to the date when said ter-
mination becomes effective.

2. This Bond remains in full force and ef-
fect according to its terms except as modi-
fied above.

In witness whereof we have hereunto set
our hands and seals on this [ 1 day
of [ 1,200 [ 1,
[Principal], :By
[Surety], By:

PRIVACY ACT AND PAPERWORK
REDUCTION ACT NOTICE

The collection of this information is au-
thorized generally by Section 19 of the Ship-
ping Act of 1984 (46 U.S.C. 40901-40904).

This is an optional form. Submission is
completely voluntary. Failure to submit this
form will in no way impact the Federal Mari-
time Commission’s assessment of your firm’s
financial responsibility.

You are not required to provide the infor-
mation requested on a form that is subject
to the Paperwork Reduction Act unless the
form displays a valid OMB control number.
Copies of this form will be maintained until
the corresponding license has been revoked.

The time needed to complete and file this
form will vary depending on individual cir-
cumstances. The estimated average time is:
Recordkeeping, 20 minutes; Learning about
the form, 20 minutes; Preparing and sending
the form to the FMC, 20 minutes.

If you have comments concerning the accu-
racy of these time estimates or suggestions
for making this form simpler, we would be
happy to hear from you. You can write to the
Secretary, Federal Maritime Commission,
800 North Capitol Street, NW., Washington,
DC 20573-0001 or e-mail: secretary@fmec.gov.

[69 FR 17946, Apr. 6, 2004, as amended at 74
FR 50721, Oct. 1, 2009]

Subpart D—Duties and Respon-
sibilities of Ocean Transpor-
tation Intermediaries; Reports
to Commission

§515.31 General duties.

(a) License; name and number. Each li-
censee shall carry on its business only
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under the name in which its license is
issued and only under its license num-
ber as assigned by the Commission.
When the licensee’s name appears on
shipping documents, its Commission 1li-
cense number shall also be included.

(b) Stationery and billing forms. The
name and license number of each li-
censee shall be permanently imprinted
on the licensee’s office stationery and
billing forms. The Commission may
temporarily waive this requirement for
good cause shown if the licensee rubber
stamps or types its name and Commis-
sion license number on all papers and
invoices concerned with any ocean
transportation intermediary trans-
action.

(c) Use of license by others; prohibition.
No licensee shall permit its license or
name to be used by any person who is
not a bona fide individual employee of
the licensee. Unincorporated branch of-
fices of the licensee may use the li-
cense number and name of the licensee
if such branch offices:

(1) have been reported to the Com-
mission in writing; and

(2) are covered by increased financial
responsibility in accordance with
§515.21(a)(4).

(d) Arrangements with ocean transpor-
tation intermediaries whose licenses have
been revoked. Unless prior written ap-
proval from the Commission has been
obtained, no licensee shall, directly or
indirectly:

(1) Agree to perform ocean transpor-
tation intermediary services on ship-
ments as an associate, correspondent,
officer, employee, agent, or sub-agent
of any person whose license has been
revoked or suspended pursuant to

§515.16;
(2) Assist in the furtherance of any
ocean transportation intermediary

business of such person;

(3) Share forwarding fees or freight
compensation with any such person; or

(4) Permit any such person, directly
or indirectly, to participate, through
ownership or otherwise, in the control
or direction of the ocean transpor-
tation intermediary business of the li-
censee.

(e) False or fraudulent claims, false in-
formation. No licensee shall prepare or
file or assist in the preparation or fil-
ing of any claim, affidavit, letter of in-

§515.32

demnity, or other paper or document
concerning an ocean transportation
intermediary transaction which it has
reason to believe is false or fraudulent,
nor shall any such licensee knowingly
impart to a principal, shipper, common
carrier or other person, false informa-
tion relative to any ocean transpor-
tation intermediary transaction.

(f) Errors and omissions of the principal
or shipper. A licensee who has reason to
believe that its principal or shipper has
not, with respect to a shipment to be
handled by such licensee, complied
with the laws of the United States, or
has made any error or misrepresenta-
tion in, or omission from, any export
declaration, bill of lading, affidavit, or
other document which the principal or
shipper executes in connection with
such shipment, shall advise its prin-
cipal or shipper promptly of the sus-
pected noncompliance, error, misrepre-
sentation or omission, and shall de-
cline to participate in any transaction
involving such document until the
matter is properly and lawfully re-
solved.

(g) Response to requests of Commission.
Upon the request of any authorized
representative of the Commission, a 1i-
censee shall make available promptly
for inspection or reproduction all
records and books of account in con-
nection with its ocean transportation
intermediary business, and shall re-
spond promptly to any lawful inquiries
by such representative.

(h) Ezxpress written authority. No li-
censee shall endorse or negotiate any
draft, check, or warrant drawn to the
order of its principal or shipper with-
out the express written authority of
such principal or shipper.

(i) Accounting to principal or shipper.
Each licensee shall account to its prin-
cipal(s) or shipper(s) for overpayments,
adjustments of charges, reductions in
rates, insurance refunds, insurance
monies received for claims, proceeds of
C.0.D. shipments, drafts, letters of
credit, and any other sums due such
principal(s) or shipper(s).

§515.32 Freight forwarder duties.

(a) Notice of shipper affiliation. When a
licensed freight forwarder is a shipper
or seller of goods in international com-
merce or affiliated with such an entity,
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the licensed freight forwarder shall
have the option of:

(1) Identifying itself as such and/or,
where applicable, listing its affiliates
on its office stationery and billing
forms, or

(2) Including the following notice on
such items:

This company is a shipper or seller of
goods in international commerce or is affili-
ated with such an entity. Upon request, a
general statement of its business activities
and those of its affiliates, along with a writ-
ten list of the names of such affiliates, will
be provided.

(b) Arrangements with wunauthorized
persons. No licensed freight forwarder
shall enter into an agreement or other
arrangement (excluding sales agency
arrangements not prohibited by law or
this part) with an unlicensed person
that bestows any fee, compensation, or
other benefit upon the unlicensed per-
son. When a licensed freight forwarder
is employed to perform forwarding
services by the agent of the person re-
sponsible for paying for such services,
the licensed freight forwarder shall
also transmit a copy of its invoice for
services rendered to the person paying
those charges.

(c) Information provided to the prin-
cipal. No licensed freight forwarder
shall withhold any information con-
cerning a forwarding transaction from
its principal, and each licensed freight
forwarder shall comply with the laws
of the United States and shall exercise
due diligence to assure that all infor-
mation provided to its principal or pro-
vided in any export declaration, bill of
lading, affidavit, or other document
which the licensed freight forwarder
executes in connection with a shipment
is accurate.

(d) Invoices; documents available upon
request. Upon the request of its prin-
cipal(s), each licensed freight forwarder
shall provide a complete breakout of
its charges and a true copy of any un-
derlying document or bill of charges
pertaining to the licensed freight for-
warder’s invoice. The following notice
shall appear on each invoice to a prin-
cipal:

Upon request, we shall provide a detailed
breakout of the components of all charges
assessed and a true copy of each pertinent
document relating to these charges.

46 CFR Ch. IV (10-1-10 Edition)

§515.33 Records required to be kept.

Each licensed freight forwarder shall
maintain in an orderly and systematic
manner, and keep current and correct,
all records and books of account in
connection with its forwarding busi-
ness. These records must be kept in the
United States in such manner as to en-
able authorized Commission personnel
to readily determine the licensed
freight forwarder’s cash position, ac-
counts receivable and accounts pay-
able. The licensed freight forwarder
may maintain these records in either
paper or electronic form, which shall
be readily available in usable form to
the Commission; the electronically
maintained records shall be no less ac-
cessible than if they were maintained
in paper form. These recordkeeping re-
quirements are independent of the re-
tention requirements of other federal
agencies. The licensed freight for-
warder must maintain the following
records for a period of five years:

(a) General financial data. A current
running account of all receipts and dis-
bursements, accounts receivable and
payable, and daily cash balances, sup-
ported by appropriate books of ac-
count, bank deposit slips, canceled
checks, and monthly reconciliation of
bank statements.

(b) Types of services by shipment. A
separate file shall be maintained for
each shipment. Each file shall include
a copy of each document prepared,
processed, or obtained by the licensee,
including each invoice for any service
arranged by the licensee and performed
by others, with respect to such ship-
ment.

(c) Receipts and disbursements by ship-
ment. A record of all sums received and/
or disbursed by the licensee for services
rendered and out-of-pocket expenses
advanced in connection with each ship-
ment, including specific dates and
amounts.

(d) Special contracts. A true copy, or if
oral, a true and complete memo-
randum, of every special arrangement
or contract between a licensed freight
forwarder and a principal, or modifica-
tion or cancellation thereof. Bona fide
shippers shall also have access to such
records upon reasonable request.
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§515.34 Regulated Persons Index.

The Regulated Persons Index is a
database containing the names, ad-
dresses, phone/fax numbers and finan-
cial responsibility information, where
applicable, of Commission-regulated
entities. The database may be pur-
chased for $108 by contacting the Bu-
reau of Certification and Licensing,
Federal Maritime Commission, Wash-
ington, DC 20573. Contact information
is listed on the Commission’s website
at www.fme.gov.

[64 FR 11171, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 70 FR 10330, Mar. 3,
2005]

Subpart E—Freight Forwarding
Fees and Compensation

§515.41 Forwarder and principal; fees.

(a) Compensation or fee sharing. No 1i-
censed freight forwarder shall share,
directly or indirectly, any compensa-
tion or freight forwarding fee with a
shipper, consignee, seller, or purchaser,
or an agent, affiliate, or employee
thereof; nor with any person advancing
the purchase price of the property or
guaranteeing payment therefor; nor
with any person having a beneficial in-
terest in the shipment.

(b) Receipt for cargo. Each receipt for
cargo issued by a licensed freight for-
warder shall be clearly identified as
“Receipt for Cargo’ and be readily dis-
tinguishable from a bill of lading.

(c) Special contracts. To the extent
that special arrangements or contracts
are entered into by a licensed freight
forwarder, the forwarder shall not deny
equal terms to other shippers similarly
situated.

(d) Reduced forwarding fees. No li-
censed freight forwarder shall render,
or offer to render, any freight for-
warding service free of charge or at a
reduced fee in consideration of receiv-
ing compensation from a common car-
rier or for any other reason. Exception:
A licensed freight forwarder may per-
form freight forwarding services for
recognized relief agencies or charitable
organizations, which are designated as
such in the tariff of the common car-
rier, free of charge or at reduced fees.

(e) In-plant arrangements. A licensed
freight forwarder may place an em-

§515.42

ployee or employees on the premises of
its principal as part of the services ren-
dered to such principal, provided:

(1) The in-plant forwarder arrange-
ment is reduced to writing in the man-
ner of a special contract under
§515.33(d), which shall identify all serv-
ices provided by either party (whether
or not constituting a freight for-
warding service); state the amount of
compensation to be received by either
party for such services; set forth all de-
tails concerning the procurement,
maintenance or sharing of office facili-
ties, personnel, furnishings, equipment
and supplies; describe all powers of su-
pervision or oversight of the licensee’s
employee(s) to be exercised by the
principal; and detail all procedures for
the administration or management of
in-plant arrangements between the
parties; and

(2) The arrangement is not an artifice
for a payment or other unlawful ben-
efit to the principal.

§515.42 Forwarder and carrier; com-
pensation.

(a) Disclosure of principal. The iden-
tity of the shipper must always be dis-
closed in the shipper identification box
on the bill of lading. The licensed
freight forwarder’s name may appear
with the name of the shipper, but the
forwarder must be identified as the
shipper’s agent.

(b) Certification required for compensa-
tion. A common carrier may pay com-
pensation to a licensed freight for-
warder only pursuant to such common
carrier’s tariff provisions. Where a
common carrier’s tariff provides for
the payment of compensation, such
compensation shall be paid on any
shipment forwarded on behalf of others
where the forwarder has provided a
written certification as prescribed in
paragraph (c) of this section and the
shipper has been disclosed on the bill of
lading as provided for in paragraph (a)
of this section. The common carrier
shall be entitled to rely on such certifi-
cation unless it knows that the certifi-
cation is incorrect. The common car-
rier shall retain such certifications for
a period of five (b) years.

(c) Form of certification. Where a li-
censed freight forwarder is entitled to
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compensation, the forwarder shall pro-
vide the common carrier with a signed
certification which indicates that the
forwarder has performed the required
services that entitle it to compensa-
tion. The required certification may be
placed on one copy of the relevant bill
of lading, a summary statement from
the forwarder, the forwarder’s com-
pensation invoice, or as an endorse-
ment on the carrier’s compensation
check. Each forwarder shall retain evi-
dence in its shipment files that the for-
warder, in fact, has performed the re-
quired services enumerated on the cer-
tification. The certification shall read
as follows:

The undersigned hereby certifies that nei-
ther it nor any holding company, subsidiary,
affiliate, officer, director, agent or executive
of the undersigned has a beneficial interest
in this shipment; that it is the holder of
valid FMC License No., issued by the Federal
Maritime Commission and has performed the
following services:

(1) Engaged, booked, secured, reserved, or
contracted directly with the carrier or its
agent for space aboard a vessel or confirmed
the availability of that space; and

(2) Prepared and processed the ocean bill of
lading, dock receipt, or other similar docu-
ment with respect to the shipment.

(d) Compensation pursuant to tariff
provisions. No licensed freight for-
warder, or employee thereof, shall ac-
cept compensation from a common car-
rier which is different from that spe-
cifically provided for in the carrier’s
effective tariff(s). No conference or
group of common carriers shall deny in
the export commerce of the United
States compensation to an ocean
freight forwarder or limit that com-
pensation, as provided for by section
19(e)(4) of the Act (46 U.S.C. 40904(d))
and 46 CFR part 535.

(e) Electronic data interchange. A 1i-
censed freight forwarder may own, op-
erate, or otherwise maintain or super-
vise an electronic data interchange-
based computer system in its for-
warding business; however, the for-
warder must directly perform value-
added services as described in para-
graph (c) of this section in order to be
entitled to carrier compensation.

(f) Compensation; services performed by
underlying carrier; exemptions. No li-
censed freight forwarder shall charge
or collect compensation in the event

46 CFR Ch. IV (10-1-10 Edition)

the underlying common carrier, or its
agent, has, at the request of such for-
warder, performed any of the for-
warding services set forth in §515.2(i),
unless such carrier or agent is also a li-
censed freight forwarder, or unless no
other licensed freight forwarder is will-
ing and able to perform such services.

(g) Duplicative compensation. A com-
mon carrier shall not pay compensa-
tion for the services described in para-
graph (c) of this section more than
once on the same shipment.

(h) Non-vessel-operating common car-
riers, compensation. (1) A licensee oper-
ating as an NVOCC and a freight for-
warder, or a person related thereto,
may collect compensation when, and
only when, the following certification
is made together with the certification
required under paragraph (c) of this
section:

The undersigned certifies that neither it
nor any related person has issued a bill of
lading or otherwise undertaken common car-
rier responsibility as a non-vessel-operating
common carrier for the ocean transportation
of the shipment covered by this bill of lad-
ing.

(2) Whenever a person acts in the ca-
pacity of an NVOCC as to any ship-
ment, such person shall not collect
compensation, nor shall any under-
lying ocean common carrier pay com-
pensation to such person, for such ship-
ment.

(i) Compensation; beneficial interest. A
licensed freight forwarder may not re-
ceive compensation from a common
carrier with respect to any shipment in
which the forwarder has a beneficial in-
terest or with respect to any shipment
in which any holding company, sub-
sidiary, affiliate, officer, director,
agent, or executive of such forwarder
has a beneficial interest.

[64 FR 11171, Mar. 8, 1999, as amended at 74
FR 50721, Oct. 1, 2009]

§515.91 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The Commission has received OMB
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number
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for this collection of information is
3072-0012.

PART 520—CARRIER AUTOMATED
TARIFFS

Sec.
520.1
520.2
520.3
520.4
520.5
520.6
520.7

Scope and purpose.

Definitions.

Publication responsibilities.

Tariff contents.

Standard tariff terminology.

Retrieval of information.

Tariff limitations.

520.8 Effective dates.

520.9 Access to tariffs.

520.10 Integrity of tariffs.

520.11 Non-vessel-operating
riers.

520.12 Time/Volume rates.

520.13 Exemptions and exceptions.

520.14 Special permission.

520.91 OMB control number assigned pursu-
ant to the Paperwork Reduction Act.

APPENDIX A TO PART 520—STANDARD TERMI-
NOLOGY AND CODES

AUTHORITY: 5 U.S.C. 553; 46 U.S.C. 305,
40101-40102, 40501-40503, 40701-40706, 41101-
41109.

SOURCE: 64 FR 11225, Mar. 8, 1999, unless
otherwise noted.

common car-

§520.1 Scope and purpose.

(a) Scope. The regulations of this part
govern the publication of tariffs in
automated systems by common car-
riers and conferences in the waterborne
foreign commerce of the United States.
They cover the transportation of prop-
erty by such carriers, including
through transportation with inland
carriers. They implement the tariff
publication requirements of section 8
of the Shipping Act of 1984 (‘‘the Act”)
(46 U.S.C. 40501-40503), as modified by
the Ocean Shipping Reform Act of 1998
and section 424 of Public Law 105-258.

(b) Purpose. The requirements of this
part are intended to permit:

(1) Shippers and other members of
the public to obtain reliable and useful
information concerning the rates and
charges that will be assessed by com-
mon carriers and conferences for their
transportation services;

(2) Carriers and conferences to meet
their publication requirements pursu-
ant to section 8 of the Act (46 U.S.C.
40501-40503);

(3) The Commission to ensure that
carrier tariff publications are accurate

§520.2

and accessible and to protect the public
from violations by carriers of section
10 of the Act (46 U.S.C. 41101-41106); and

(4) The Commission to review and
monitor the activities of controlled
carriers pursuant to section 9 of the
Act (46 U.S.C. 40701-40706).

[64 FR 11225, Mar. 8, 1999, as amended at 74
FR 50721, Oct. 1, 2009]

§520.2 Definitions.

The following definitions shall apply
to this part:

Act means the Shipping Act of 1984,
as amended by the Ocean Shipping Re-
form Act of 1998.

Amendment means any change, alter-
ation, correction or modification of an
existing tariff.

Assessorial charge means the amount
that is added to the basic ocean freight
rate.

BTA means the Commission’s Bureau
of Trade Analysis or its successor bu-
reau.

Bulk cargo means cargo that is loaded
and carried in bulk without mark or
count in a loose unpackaged form, hav-
ing homogeneous characteristics. Bulk
cargo loaded into intermodal equip-
ment, except LASH or Seabee barges,
is subject to mark and count and is,
therefore, subject to the requirements
of this part.

Co-loading means the combining of
cargo by two or more NVOCCs for ten-
dering to an ocean common carrier
under the name of one or more of the
NVOCCs.

Combination rate means a rate for a
shipment moving under intermodal
transportation which is computed by
the addition of a TRI, and an inland
rate applicable from/to inland points
not covered by the TRI.

Commission means the Federal Mari-
time Commission.

Commodity description means a com-
prehensive description of a commodity
listed in a tariff, including a brief defi-
nition of the commodity.

Commodity description number means a
number that may be used to identify a
commodity description.

Commodity inder means an index of
the commodity descriptions contained
in a tariff.

Commodity rate means a rate for ship-
ping to or from specific locations a
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commodity or commodities specifically
named or described in the tariff in
which the rate or rates are published.

Common carrier means a person hold-
ing itself out to the general public to
provide transportation by water of
cargo between the United States and a
foreign country for compensation that:

(1) Assumes responsibility for the
transportation from port or point of re-
ceipt to the port or point of destina-
tion; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities:

(i) If the common carrier and the
owner of those commodities are whol-
ly-owned, directly or indirectly, by a
person primarily engaged in the mar-
keting and distribution of those com-
modities and

(ii) Only with respect to the carriage
of those commodities.

Conference means an agreement be-
tween or among two or more ocean
common carriers which provides for
the fixing of and adherence to uniform
tariff rates, charges, practices and con-
ditions of service relating to the re-
ceipt, carriage, handling and/or deliv-
ery of passengers or cargo for all mem-
bers, but the term does not include
joint service, consortium, pooling, sail-
ing, or transshipment agreements.

Consignee means the recipient of
cargo from a shipper; the person to
whom a transported commodity is to
be delivered.

Container means a demountable and
reusable freight-carrying unit designed
to be transported by different modes of
transportation and having construc-
tion, fittings, and fastenings able to
withstand, without permanent distor-
tion or additional exterior packaging
or containment, the normal stresses
that apply on continuous all-water and
intermodal transportation. The term
includes dry cargo, ventilated, insu-
lated, refrigerated, flat rack, vehicle
rack, liquid tank, and open-top con-

46 CFR Ch. IV (10-1-10 Edition)

tainers without chassis, but does not
include crates, boxes or pallets.

Controlled carrier means an ocean
common carrier that is, or whose oper-
ating assets are, directly or indirectly
owned or controlled by a government;
ownership or control by a government
shall be deemed to exist with respect to
any common carrier if:

(1) A majority portion of the interest
in the common carrier is owned or con-
trolled in any manner by that govern-
ment, by an agency thereof, or by any
public or private person controlled in
any manner by that government, by
any agency thereof, or by any public or
private person controlled by that gov-
ernment; or

(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the common carrier.

Effective date means the date upon
which a published tariff or tariff ele-
ment is scheduled to go into effect.
Where there are multiple publications
to a tariff element on the same day,
the last element published with the
same effective date is the one effective
for that day.

Ezxpiration date means the last day
after which the entire tariff or tariff
element is no longer in effect.

Foreign commerce means that com-
merce under the jurisdiction of the
Act.

Forest products means forest products
including, but not limited to, lumber in
bundles, rough timber, ties, poles, pil-
ing, laminated beams, bundled siding,
bundled plywood, bundled core stock or
veneers, bundled particle or fiber
boards, bundled hardwood, wood pulp
in rolls, wood pulp in unitized bales,
paper and paper board in rolls or in pal-

let or skid-sized sheets, liquid or
granular by-products derived from
pulping and papermaking, and engi-

neered wood products.

Harmonized Code means the coding
provisions of the Harmonized System.

Harmonized System means the Har-
monized Tariff Schedule of the United
States (“U.S. HTS”), based on the
international Harmonized System, ad-
ministered by the U.S. Customs Serv-
ice for the U.S. International Trade

164



Federal Maritime Commission

Commission, and Schedule B, adminis-
tered by the U.S. Census Bureau.

Inland point means any city and asso-
ciated state/province, country, U.S.
ZIP code, or U.S. ZIP code range,
which lies beyond port terminal areas.
(A city may share the name of a port:
the immediate ship-side and terminal
area is the port, but the rest of the city
is considered an inland point.)

Inland rate means a rate specified
from/to an ocean port to/from an inland
point, for specified modes of overland
transportation.

Inland rate table means a structured
matrix of geographic inland locations
(points, postal codes/postal code
ranges, etc.) on one axis and transpor-
tation modes (truck, rail, etc.) on the
other axis, with the inland rates speci-
fied at the matrix row and column
intersections.

Intermodal transportation means con-
tinuous through transportation involv-
ing more than one mode of service
(e.g., ship, rail, motor, air), for pickup
and/or delivery at a point beyond the
area of the port at which the vessel
calls. The term ‘“‘intermodal transpor-
tation” can apply to ‘‘through trans-
portation (at through rates)’” or trans-
portation on through routes using com-
bination rates.

Joint rates means rates or charges es-
tablished by two or more common car-
riers for ocean transportation over the
combined routes of such common car-
riers.

Local rates means rates or charges for
transportation over the route of a sin-
gle common carrier (or any one com-
mon carrier participating in a con-
ference tariff), the application of which
is not contingent upon a prior or subse-
quent movement.

Location group means a logical collec-
tion of geographic points, ports, states/
provinces, countries, or combinations
thereof, which is primarily used to
identify, by location group name, a
group that may represent tariff origin
and/or destination scope and TRI origin
and/or destination.

Loyalty contract means a contract
with an ocean common carrier or
agreement by which a shipper obtains
lower rates by committing all or a
fixed portion of its cargo to that car-
rier or agreement and the contract pro-

§520.2

vides for a deferred rebate arrange-
ment.

Motor vehicle means a wheeled vehicle
whose primary purpose is ordinarily
the non-commercial transportation of
passengers, including an automobile,
pickup truck, minivan, or sport utility
vehicle.

Ocean common carrier means a com-
mon carrier that operates, for all or
part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
tramp, or chemical parcel-tanker.

Ocean transportation intermediary
means an ocean freight forwarder or a
non-vessel-operating common carrier.
For purposes of this part,

(1) Ocean freight forwarder means a
person that—

(i) In the United States, dispatches
shipments from the United States via a
common carrier and books or otherwise
arranges space for those shipments on
behalf of shippers; and

(i1) Processes the documentation or
performs related activities incident to
those shipments; and

(2) Non-vessel-operating common carrier
(““NVOCC”’) means a common carrier
that does not operate the vessels by
which the ocean transportation is pro-
vided, and is a shipper in its relation-
ship with an ocean common carrier.

Open rate means a rate on a specified
commodity or commodities over which
a conference relinquishes or suspends
its ratemaking authority in whole or
in part, thereby permitting each indi-
vidual ocean common carrier member
of the conference to fix its own rate on
such commodity or commodities.

Organization name means an entity’s
name on file with the Commission and
for which the Commission assigns an
organization number.

Organization record means informa-
tion regarding an entity, including its
name, address, and organization type.

Origin scope means a location group
defining the geographic range of cargo
origins covered by a tariff.

Person includes individuals, firms,
partnerships, associations, companies,
corporations, joint stock associations,
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trustees, receivers, agents,
and personal representatives.

Point of rest means that area on the
terminal facility which is assigned for
the receipt of inbound cargo from the
ship and from which inbound cargo
may be delivered to the consignee, and
that area which is assigned for the re-
ceipt of outbound cargo from shippers
for vessel loading.

Port means a place at which a com-
mon carrier originates or terminates
(by transshipment or otherwise) its ac-
tual ocean carriage of cargo or pas-
sengers as to any particular transpor-
tation movement.

Project rates means rates applicable
to the transportation of materials and
equipment to be employed in the con-
struction or development of a named
facility used for a major governmental,
charitable, manufacturing, resource
exploitation and public utility or pub-
lic service purpose, including disaster
relief projects.

Proportional rates means rates or
charges assessed by a common carrier
for transportation services, the appli-
cation of which is conditioned upon a
prior or subsequent movement.

Publication date means the date a tar-
iff or tariff element is published in a
carrier’s or conference’s tariff.

Publisher means an organization au-
thorized to publish or amend tariff in-
formation.

Rate means a price stated in a tariff
for providing a specified level of trans-
portation service for a stated cargo
quantity, from origin to destination,
on and after a stated effective date or
within a defined time frame.

Retrieval means the process by which
a person accesses a tariff via dial-up
telecommunications or a network link
and interacts with the carrier’s or pub-
lisher’s system on a transaction-by-
transaction basis to retrieve published
tariff matter.

Rules means the stated terms and
conditions set by the tariff owner
which govern the application of tariff
rates, charges and other matters.

Scope means the location group(s)
(geographic groupings(s)) listing the
ports or ranges of ports to and from
which the tariff’s rates apply.

assignees

46 CFR Ch. IV (10-1-10 Edition)

Shipment means all of the cargo car-
ried under the terms of a single bill of
lading.

Shipper means:

(1) A cargo owner;

(2) The person for whose account the
ocean transportation is provided;

(3) The person to whom delivery is to
be made;

(4) A shipper’s association; or

(5) An NVOCC that accepts responsi-
bility for payment of all charges appli-
cable under the tariff or service con-
tract.

Shippers’ association means a group of
shippers that consolidates or distrib-
utes freight on a nonprofit basis for the
members of the group in order to se-
cure carload, truckload, or other vol-
ume rates or service contracts.

Special permission means permission,
authorized by the Commission, for cer-
tain tariff publications that do not
conform with applicable regulations,
usually involving effectiveness on less
than statutory notice.

Tariff means a publication containing
the actual rates, charges, classifica-
tions, rules, regulations and practices
of a common carrier or a conference of
common carriers. The term ‘‘practices”
refers to those usages, customs or
modes of operation which in any way
affect, determine or change the trans-
portation rates, charges or services
provided by a common carrier or con-
ference and, in the case of conferences,
must be restricted to activities author-
ized by the basic conference agree-
ment.

Tariff number means a unique 3-digit
number assigned by the publisher to
distinguish it from other tariffs. Tar-
iffs may be identified by the 6-digit or-
ganization number plus the user-as-
signed tariff number (e.g., 999999-001) or
a Standard Carrier Alpha Code
(““SCAC”) plus the user-assigned tariff
number.

Tariff rate item (‘“TRI’) means a sin-
gle freight rate, in effect on and after a
specific date or for a specific time pe-
riod, for the transportation of a stated
cargo quantity, which may move from
origin to destination under a single
specified set of transportation condi-
tions, such as container size or tem-
perature.
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TRI number means a number that
consists of the numeric commodity
code, if any, and a unique numeric suf-
fix used to differentiate TRIs within
the same commodity description. TRI
numbers are not required in systems
that do not use numeric commodity
coding.

Through rate means the single
amount charged by a common carrier
in connection with through transpor-
tation.

Through transportation means contin-
uous transportation between points of
origin and destination, either or both
of which lie beyond port terminal
areas, for which a through rate is as-
sessed and which is offered or per-
formed by one or more carriers, at
least one of which is a common carrier,
between a United States point or port
and a foreign point or port.

Thru date means the date after which
an amendment to a tariff element is
designated by the publisher to be un-
available for use and the previously ef-
fective tariff element automatically
goes back into effect.

Time/volume rate means a rate pub-
lished in a tariff which is conditioned
upon receipt of a specified aggregate
volume of cargo or aggregate freight
revenue over a specified period of time.

Trade name means a name used for
conducting business, but which is not
necessarily its legal name. This is also
known as a ‘“d/b/a” (doing business as)
name.

Transshipment means the physical
transfer of cargo from a vessel of one
carrier to a vessel of another in the
course of all-water or through trans-
portation, where at least one of the ex-
changing carriers is an ocean common
carrier subject to the Commission’s ju-
risdiction.

[64 FR 11225, Mar. 8, 1999, as amended at 64
FR 23022, Apr. 29, 1999; 66 FR 26512, May 8,
2000; 67 FR 39860, June 11, 2002]

§520.3 Publication responsibilities.

(a) General. Unless otherwise exempt-
ed by §520.13, all common carriers and
conferences shall keep open for public
inspection, in automated tariff sys-
tems, tariffs showing all rates, charges,
classifications, rules, and practices be-
tween all points or ports on their own

§520.4

routes and on any through transpor-
tation route that has been established.

(b) Conferences. Conferences shall
publish, in their automated tariff sys-
tems, rates offered pursuant to inde-
pendent action by their members and
may publish any open rates offered by
their members. Alternatively, open
rates may be published in individual
tariffs of conference members.

(c) Agents. Common carriers or con-
ferences may use agents to meet their
publication requirements under this
part.

(d) Notification. BEach common carrier
and conference shall notify BTA, prior
to the commencement of common car-
rier service pursuant to a published
tariff, of its organization name, organi-
zation number, home office address,
name and telephone number of firm’s
representative, the location of its tar-
iffs, and the publisher, if any, used to
maintain its tariffs, by electronically
submitting Form FMC-1 via the Com-
mission’s website at www.fmc.gov. Any
changes to the above information shall
be immediately transmitted to BTA.
The Commission will provide a unique
organization number to new entities
operating as common carriers or con-
ferences in the U.S. foreign commerce.

(e) Location of tariffs. The Commis-
sion will publish on its website,
www.fme.gov, a list of the locations of
all carrier and conference tariffs. The
Commission will update this list on a
periodic basis.

[64 FR 11225, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002]

§520.4 Tariff contents.

(a) General. Tariffs published pursu-
ant to this part shall:

(1) State the places between which
cargo will be carried;

(2) List each classification of cargo in
use;

(3) State the level of ocean transpor-
tation intermediary, as defined by sec-
tion 3(17)(A) of the Act (46 U.S.C.
40102(18)), compensation, if any, to be
paid by a carrier or conference;

(4) State separately each terminal or
other charge, privilege, or facility
under the control of the carrier or con-
ference and any rules or regulations
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that in any way change, affect, or de-
termine any part of the aggregate of
the rates or charges;

(5) Include sample copies of any bill
of lading, contract of affreightment or
other document evidencing the trans-
portation agreement;

(6) Include copies of any loyalty con-
tract, omitting the shipper’s name;

(7) Contain an organization record,
tariff record, and tariff rules; and

(8) For commodity tariffs, also con-
tain commodity descriptions and tariff
rate items.

(b) Organization record. Common car-
riers’ and conferences’ organization
records shall include:

(1) Organization name;

(2) Organization number assigned by
the Commission;

(3) Agreement number, where appli-
cable;

(4) Organization type (e.g., ocean
common carrier (VOCC), conference
(CONF), non-vessel-operating common
carrier (NVOCC) or agent);

(5) Home office address and telephone
number of firm’s representative;

(6) Names and organization numbers
of all affiliates to conferences or agree-
ments, including trade names; and

(7) The publisher, if any, used to
maintain the organization’s tariffs.

(¢) Tariff record. The tariff record for
each tariff shall include:

(1) Organization number and name,
including any trade name;

(2) Tariff number;

(3) Tariff title;

(4) Tariff type (e.g., commodity,
rules, equipment interchange, or bill of
lading);

(5) Contact person and address;

(6) Default measurement and cur-
rency units;

(7) Origination and destination scope;
and

(8) A statement certifying that all in-
formation contained in the tariff is
true and accurate and no unlawful al-
terations will be permitted.

(d) Tariff rules. Carriers and con-
ferences shall publish in their tariffs
any rule that affects the application of
the tariff.

(e) Commodity descriptions. (1) For
each separate commodity in a tariff, a
distinct numeric code may be used.
Tariff publishers are not required to
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use any numeric code to identify com-
modities, but should they choose to do
s0, they are encouraged to use the U.S.
Harmonized Tariff Schedule (“U.S.
HTS”) for both the commodity coding
and associated terminology (defini-
tions).

(2) If a tariff publisher uses a numeric
code to identify commodities, the fol-
lowing commodity types shall be pre-
ceded by their associated 2-digit pre-
fixes, with the remaining digits at the
publisher’s option:

(i) Mixed commodities—‘99’;

(ii) Projects—‘‘98’’; and

(iii) non-commodities, e.g., ‘‘cargo,
n.o.s.,” ‘‘general cargo,” or ‘“‘freight-all
kinds’—00"".

(3) Commodity index. (i) Each com-
modity description created under this
section shall have at least one similar
index entry which will logically rep-
resent the commodity within the al-
phabetical index. Publishers are en-
couraged, however, to create multiple
entries in the index for articles with
equally valid common use names, such
as, ‘“‘Sodium Chloride,” ‘Salt, com-
mon,’’ etc.

(ii) If a commodity description in-
cludes two or more commodities, each
included commodity shall be shown in
the index.

(iii) Items, such as ‘mixed commod-
ities,” ‘“‘projects’” or ‘‘project rates,”
“n.o.s.” descriptions, and ‘“‘FAK,” shall
be included in the commodity index.

(f) Tariff rate items. A tariff rate item
(““TRI”) is the single freight rate in ef-
fect for the transportation of cargo
under a specified set of transportation
conditions. TRIs must contain the fol-
lowing:

(1) Brief commodity description;

(2) TRI number (optional);

(3) Publication date;

(4) Effective date;

(5) Origin and destination locations
or location groups;

(6) Rate and rate basis; and

(7) Service code.

(g) Location groups. In the primary
tariff, or in a governing tariff, a pub-
lisher may define and create groups of
cities, states, provinces and countries
(e.g., location groups) or groups of
ports (e.g., port groups), which may be
used in the construction of TRIs and
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other tariff objects, in lieu of speci-
fying particular place names in each
tariff item, or creating multiple tariff
items which are identical in all ways
except for place names.

(h) Inland rate tables. If a carrier or
conference desires to provide inter-
modal transportation to or from named
points/postal regions at combination
rates, it shall clearly and accurately
set forth the applicable charges in an
“Inland Rate Tables’ section. An in-
land rate table may be constructed to
provide an inland distance which is ap-
plied to a per mile rate to calculate the
inland rate.

(1) Shipper requests. Conference tariffs
shall contain clear and complete in-
structions, in accordance with the
agreement’s provisions, stating where
and by what method shippers may file
requests and complaints and how they
may engage in consultation pursuant
to section 5(b)(6) of the Act (46 U.S.C.
40303(b)(6)), together with a sample rate
request form or a description of the in-
formation necessary for processing the
request or complaint.

(j) Inland divisions. Common carriers
are not required to state separately or
otherwise reveal in tariffs the inland
division of a through rate.

[64 FR 11225, Mar. 8, 1999, as amended at 74
FR 50722, Oct. 1, 2009]

§520.5 Standard tariff terminology.

(a) Approved codes. The Standard Ter-
minology Appendix contains codes for
rate bases, container sizes, service,
etc., and units for weight, measure and
distance. They are intended to provide
a standard terminology baseline for
tariffs to facilitate retriever efficiency.
Tariff publishers may use additional
codes, if they are clearly defined in
their tariffs.

(b) Geographic names. Tariffs should
employ locations (points) that are pub-
lished in the National Imagery and
Mapping Agency (‘“‘NIMA”) gazetteer
or the Geographic Names Information
System (‘““GNIS”’) developed by the U.S.
Geological Survey. Ports published or
approved for publication in the World
Port Index (Pub. No. 150) should also be
used in tariffs. Tariff publishers may
use geographic names that are cur-
rently in use and have not yet been in-
cluded in these publications.

§520.6

§520.6 Retrieval of information.

(a) General. Tariffs systems shall
present retrievers with the ability to:

(1) Search for commonly understood
tariff objects (e.g., commodities, ori-
gins, destinations, etc.) without re-
stricting such search to a specific tar-
iff;

(2) Search a tariff for a rate on the
basis of origin, destination and com-
modity;

(3) Employ a tariff selection option;
or

(4) Select an object group (e.g., rules,
locations, groups, etc.) within a par-
ticular tariff.

(b) Search capability. Tariffs shall pro-
vide the capability to search for tariff
matter by non-case sensitive text
search. Text search matches for com-
modity descriptions should result in a
commodity or commodity index list.

(c) Commodities and TRIs. Retriever
selection of a specific commodity from
a commodity index list shall display
the commodity description and provide
an option for searching for a rate (e.g.,
on the basis of origin/destination) or a
TRI list, if multiple TRIs are in effect
for the commodity.

(d) Object groups. Retriever selection
of a specific object group shall result in
a list of the objects within the group or
present a text search mechanism to
allow location of an object within the
group. For example, selection of the
rules object group would present a list
of the rules or a text search mechanism
for locating specific terms or phrases
within the rules.

(e) Basic ocean freight. The minimum
rate display for tariffs shall consist of
the basic ocean freight rate and a list
of all assessorial charges that apply for
the retriever-entered shipment param-
eters. If other rules or charges may be
applicable to a shipment under certain
circumstances, the tariff shall so indi-
cate.

(f) Displays. All displays of individual
tariff matter shall include the publica-
tion date, effective date, amendment
code (as contained in appendix A of
this part) and object name or number.
When applicable, a thru date or expira-
tion date shall also be displayed. Use of
“S” as an amendment code shall be ac-
companied by a Commission issued spe-
cial use number.
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§520.7 Tariff limitations.

(a) General. Tariffs published pursu-
ant to this part shall:

(1) Be clear and definite;

(2) Use English as the primary tex-
tual language;

(3) Not contain cross-references to
any other rate tariffs, except:

(i) A tariff of general applicability
maintained by that same carrier or
conference,

(ii) The individual tariffs of members
of a non-conference agreement to enter
into time/volume rates may cross-ref-
erence the tariffs of other members for
purposes of said time/volume rates, and

(iii) Multiple common tariffs of a
conference agreement to enter into
time/volume rates may cross-reference
their own multiple conference tariffs
for purposes of said time/volume rates;
and

(4) Not duplicate or conflict with any
other tariff publication.

(b) Notice of cancellation. Carriers and
conferences shall inform BTA, in writ-
ing, whenever a tariff is canceled and
the effective date of that cancellation.

(c) Applicable rates. The rates,
charges, and rules applicable to any
given shipment shall be those in effect
on the date the cargo is received by the
common carrier or its agent including
originating carriers in the case of rates
for through transportation.

(d) Minimum quantity rates. When two
or more TRIs are stated for the same
commodity over the same route and
under similar conditions, and the appli-
cation is dependent upon the quantity
of the commodity shipped, the total
freight charges assessed against the
shipment may not exceed the total
charges computed for a larger quan-
tity, if the TRI specifying a required
minimum quantity (either weight or
measurement; per container or in con-
tainers) will be applicable to the con-
tents of the container(s), and if the
minimum set forth is met or exceeded.
At the shipper’s option, a quantity less
than the minimum level may be
freighted at the lower TRI if the
weight or measurement declared for
rating purposes is increased to the
minimum level.

(e) Green salted hides. The shipping
weight for green salted hides shall be
either a scale weight or a scale weight
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minus a deduction, which amount and
method of computation are specified in
the commodity description. The ship-
per must furnish the carrier a weight
certificate or dock receipt from an in-
land common carrier for each shipment
at or before the time the shipment is
tendered for ocean transportation.

(f) Conference situations. (1) New mem-
bers of a conference shall cancel any
independent tariffs applicable to the
trades served by the conference, within
ninety (90) days of membership in the
conference. Individual conference
members may publish their own sepa-
rate open rate tariffs. Admission to the
conference may be effective on the date
notice is published in the conference
tariff.

(2) New conference agreements have
ninety (90) days within which to pub-
lish a new tariff.

(g) Overcharge claims. (1) No tariff
may limit the filing of overcharge
claims with a common carrier to a pe-
riod of less than three (3) years from
the accrual of the cause of action.

(2) The acceptance of any overcharge
claim may not be conditioned upon the
payment of a fee or charge.

(3) No tariff may require that over-
charge claims based on alleged errors
in weight, measurement or description
of cargo be filed before the cargo has
left the custody of the common carrier.

(h) Returned cargo. When a carrier or
conference offers the return shipment
of refused, damaged or rejected ship-
ments, or exhibits at trade fairs, shows
or expositions, to port of origin at the
TRI assessed on the original move-
ment, and such TRI is lower than the
prevailing TRI:

(1) The return shipment must occur
within one (1) year;

(2) The return movement must be
made over the line of the same com-
mon carrier performing the original
movement, except in the use of a con-
ference tariff, where return may be
made by any member line when the
original shipment was carried under
the conference tariff; and

(3) A copy of the original bill of lad-
ing showing the rate assessed must be
presented to the return common car-
rier.

[64 FR 11225, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002]
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§520.8 Effective dates.

(a) General. (1) No new or initial rate,
charge, or change in an existing rate,
that results in an increased cost to a
shipper may become effective earlier
than thirty (30) calendar days after
publication.

(2) An amendment which deletes a
specific commodity and applicable rate
from a tariff, thereby resulting in a
higher ‘‘cargo n.o.s.” or similar general
cargo rate, is a rate increase requiring
a 30-day notice period.

(3) Rates for the transportation of
cargo for the U.S. Department of De-
fense may be effective upon publica-
tion.

(4) Changes in rates, charges, rules,
regulations or other tariff provisions
resulting in a decrease in cost to a
shipper may become effective upon
publication.

(b) Amendments. The following
amendments may take effect upon pub-
lication:

(1) Those resulting in no change in
cost to a shipper;

(2) The canceling of a tariff due to
cessation of all service by the carrier
between the ports or points covered by
the tariff;

(3) The addition of a port or point to
a previously existing origin or destina-
tion grouping; or

(4) Changes in charges for terminal
services, canal tolls, additional
charges, or other provisions not under
the control of the common carriers or
conferences, which merely acts as a
collection agent for such charges and
the agency making such changes does
so without notifying the tariff owner.

(c) Controlled carriers. Published rates
by or for controlled carriers shall be
governed by the procedures set forth in
part 565 of this chapter.

§520.9 Access to tariffs.

(a) Methods to access. Carriers and
conferences shall provide access to
their published tariffs, via a personal
computer (‘““PC”’), by:

(1) Dial-up connection via public
switched telephone networks
(“PSTN”); or

(2) The Internet (Web) by:

(i) Web browser; or

(ii) Telnet session.

§520.9

(b) Dial-up connection via PSTN. (1)
This connection option requires that
tariffs provide:

(i) A minimum of a 14.4Kbps modem
capable of receiving incoming calls;

(ii) Smart terminal capability for
VT-100 terminal or terminal emulation
access; and

(iii) Telephone line quality for data
transmission.

(2) The modem may be included in a
collection (bank) of modems as long as
all modems in the bank meet the min-
imum speed.

(c) Internet connection. (1) This con-
nection option requires that systems
provide:

(i) A universal resource locator
(““URL”) Internet address (e.g., hittp:/
www.tariffsrus.com or http:/1.2.3.4); and/
or

(ii) A URL Internet address (e.g.,
telnet:/tariffsrus or telnet://1.2.3.4), for
Telnet session access over the Internet.

(2) Carriers or conferences shall en-
sure that their Internet service pro-
viders provide static Internet address-
es.
(d) Commission access. Commission
telecommunications access to systems
must include connectivity via a dial-up
connection over PSTNSs or a connection
over the Internet. Connectivity will be
provided at the expense of the pub-
lishers. Any recurring connection fees,
hardware rental fees, usage fees or any
other charges associated with the
availability of the system are the re-
sponsibility of the publisher. The Com-
mission shall only be responsible for
the long-haul charges for PSTN calls to
a tariff initiated by the FMC.

(e) Limitations. (1) Tariffs must be
made available to any person without
time, quantity, or other limitations.

(2) Carriers are not required to pro-
vide remote terminals for access under
this section.

(3) Carriers and conferences may as-
sess a reasonable fee for access to their
tariff publication systems and such
fees shall not be discriminatory.

(4) Tariff publication systems shall
provide user instructions for access to
tariff information.

(f) Federal agencies. Carriers and con-
ferences may not assess any access
charges against the Commission or any
other Federal agency.
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(g) User identifications. Carriers and
conferences shall provide the Commis-
sion with the documentation it re-
quires and the number of user identi-
fications and passwords it requests to
facilitate the Commission’s access to
their systems, if they require such
identifications and passwords.

§520.10 Integrity of tariffs.

(a) Historical data. Carriers and con-
ferences shall maintain the data that
appeared in their tariff publication sys-
tems for a period of five (5) years from
the date such information is super-
seded, canceled or withdrawn, and shall
provide on-line access to such data for
two (2) years. After two (2) years, such
data may be retained on-line or in
other electronic form, and shall be
made available to any person or the
Commission upon request in a reason-
able period of time. Carriers and con-
ferences may charge a reasonable fee
for the provision of historical data, not
to exceed the fees for obtaining such
data on-line. No fee shall apply to fed-
eral agencies.

(b) Access date capability. Each tariff
shall provide the capability for a re-
triever to enter an access date, i.e., a
specific date for the retrieval of tariff
data, so that only data in effect on
that date would be directly retrievable.
This capability would also align any
rate adjustments and assessorial
charges that were effective on the ac-
cess date for rate calculations and des-
ignation of applicable surcharges. The
access date shall also apply to the
alignment of tariff objects for any gov-
erning tariffs.

(c) Periodic review. The Commission
will periodically review published tariff
systems and will prohibit the use of
any system that fails to meet the re-
quirements of this part.

(d) Access to systems. Carriers and con-
ferences shall provide the Commission
reasonable access to their automated
systems and records in order to con-
duct reviews.

§520.11 Non-vessel-operating common
carriers.

(a) Financial responsibility. An ocean
transportation intermediary that oper-
ates as a non-vessel-operating common
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carrier shall state in its tariff publica-
tion:

(1) That it has furnished the Commis-
sion proof of its financial responsi-
bility in the manner and amount re-
quired by part 515 of this chapter;

(2) The manner of its financial re-
sponsibility;

(3) Whether it is relying on coverage
provided by a group or association to
which it is a member;

(4) The name and address of the sur-
ety company, insurance company or
guarantor issuing the bond, insurance
policy, or guaranty;

(5) The number of the bond, insur-
ance policy or guaranty; and

(6) Where applicable, the name and
address of the group or association pro-
viding coverage.

(b) Agent for service. Every NVOCC
not in the United States shall state the
name and address of the person in the
United States designated under part
515 of this chapter as its legal agent for
service of process, including subpoenas.
The NVOCC shall further state that in
any instance in which the designated
legal agent cannot be served because of
death, disability or unavailability, the
Commission’s Secretary will be deemed
to be its legal agent for service of proc-
ess.

(¢) Co-Loading. (1) NVOCCs shall ad-
dress the following situations in their
tariffs:

(i) If an NVOCC does not tender cargo
for co-loading, this shall be noted in its
tariff.

(ii) If two or more NVOCCs enter into
an agreement which establishes a car-
rier-to-carrier relationship for the co-
loading of cargo, then the existence of
such agreement shall be noted in the
tariff.

(iii) If two NVOCCs enter into a co-
loading arrangement which results in a
shipper-to-carrier relationship, the
tendering NVOCC shall describe its co-
loading practices and specify its re-
sponsibility to pay any charges for the
transportation of the cargo. A shipper-
to-carrier relationship shall be pre-
sumed to exist where the receiving
NVOCC issues a bill of lading to the
tendering NVOCC for carriage of the
co-loaded cargo.

(2) Documentation requirements. An
NVOCC which tenders cargo to another

172



Federal Maritime Commission

NVOCC for co-loading, whether under a
shipper-to-carrier or carrier-to-carrier
relationship, shall annotate each appli-
cable bill of lading with the identity of
any other NVOCC to which the ship-
ment has been tendered for co-loading.
Such annotation shall be shown on the
face of the bill of lading in a clear and
legible manner.

(3) Co-loading rates. No NVOCC may
offer special co-loading rates for the
exclusive use of other NVOCCs. If cargo
is accepted by an NVOCC from another
NVOCC which tenders that cargo in the
capacity of a shipper, it must be rated
and carried under tariff provisions
which are available to all shippers.

§520.12 Time/Volume rates.

(a) General. Common carriers or con-
ferences may publish in their tariffs
rates which are conditioned upon the
receipt of a specified aggregate volume
of cargo or aggregate freight revenue
over a specified period of time.

(b) Publication requirements. (1) All
rates, charges, classifications rules and
practices concerning time/volume rates
must be set forth in the carrier’s or
conference’s tariff.

(2) The tariff shall identify:

(i) The shipment records that will be
maintained to support the rate; and

(ii) The method to be used by ship-
pers giving notice of their intention to
use a time/volume rate prior to ten-
dering any shipments under the time/
volume arrangement.

(c) Accepted rates. Once a time/volume
rate is accepted by one shipper, it shall
remain in effect for the time specified,
without amendment. If no shipper
gives notice within 30 days of publica-
tion, the time/volume rate may be can-
celed.

(d) Records. Shipper notices and ship-
ment records supporting a time/volume
rate shall be maintained by the offer-
ing carrier or conference for at least 5
years after a shipper’s use of a time/
volume rate has ended.

(e) Liquidated damages. Time/volume
rates may not impose or attempt to
impose liquidated damages on any
shipper that moves cargo under the
rate. Carriers and agreements shall
rerate cargo moved at the applicable
tariff rate, if a shipper fails to meet the
requirements of the time/volume offer.

§520.13

§520.13 Exemptions and exceptions.

(a) General. Exemptions from the re-
quirements of this part are governed by
section 16 of the Act (46 U.S.C. 40103)
and Rule 67 of the Commission’s Rules
of Practice and Procedure, §502.67 of
this chapter.

(b) Services. The following services
are exempt from the requirements of
this part:

(1) Equipment interchange agreements.
Equipment-interchange agreements be-
tween common carriers subject to this
part and inland carriers, where such
agreements are not referred to in the
carriers’ tariffs and do not affect the
tariff rates, charges or practices of the
carriers.

(2) Controlled carriers in foreign com-
merce. A controlled common carrier
shall be exempt from the provisions of
this part exclusively applicable to con-
trolled carriers when:

(i) The vessels of the controlling
state are entitled by a treaty of the
United States to receive national or
most-favored-nation treatment; or

(ii) The controlled carrier operates in
a trade served exclusively by con-
trolled carriers.

(3) Terminal barge operators in Pacific
Slope states. Transportation provided by
terminal barge operators in Pacific
Slope states barging containers and
containerized cargo by barge between
points in the United States are exempt
from the tariff publication require-
ments of Act and the rules of this part,
where:

(i) The cargo is moving between a
point in a foreign country or a non-
contiguous State, territory, or posses-
sion and a point in the United States;

(ii) The transportation by barge be-
tween points in the United States is
furnished by a terminal operator as a
service substitute in lieu of a direct
vessel call by the common carrier by
water transporting the containers or
containerized cargo under a through
bill of lading; and

(iii) Such terminal operator is a Pa-
cific Slope state, municipality, or
other public body or agency subject to
the jurisdiction of the Commission, and
the only one furnishing the particular
circumscribed barge service in question
as of January 2, 1975.
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(c) Cargo types. The following cargo
types are not subject to the require-
ments of this part:

(1) Bulk cargo, forest products, etc.
This part does not apply to bulk cargo,
forest products, recycled metal scrap,
new assembled motor vehicles, waste
paper and paper waste. Carriers or con-
ferences which voluntarily publish tar-
iff provisions covering otherwise ex-
empt transportation thereby subject
themselves to the requirements of this
part, including the requirement to ad-
here to the tariff provisions.

(2) Mail in foreign commerce. Transpor-
tation of mail between the TUnited
States and foreign countries.

(3) Used military household goods.
Transportation of used military house-
hold goods and personal effects by
ocean transportation intermediaries.

(4) Department of Defense cargo.
Transportation of U.S. Department of
Defense cargo moving in foreign com-
merce under terms and conditions ne-
gotiated and approved by the Military
Transportation Management Command
(“MTMC”) and published in a universal
service contract. An exact copy of the
universal service contract, including
any amendments thereto, shall be filed
in paper format with the Commission
as soon as it becomes available.

(6) Used household goods—General
Services Administration. Transportation
of used household goods and personal
effects by ocean transportation inter-
mediaries shipped for federal civilian
executive agencies under the Inter-
national Household Goods Program ad-
ministered by the General Services Ad-
ministration.

(d) Services involving foreign countries.
The following transportation services
involving foreign countries are not sub-
ject to the requirements of this part:

(1) Between foreign countries. This
part does not apply to transportation
of cargo between foreign countries, in-
cluding that which is transshipped
from one ocean common carrier to an-
other (or between vessels of the same
common carrier) at a U.S. port or
transferred between an ocean common
carrier and another transportation
mode at a U.S. port for overland car-
riage through the United States, where
the ocean common carrier accepts cus-
tody of the cargo in a foreign country
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and issues a through bill of lading cov-
ering its transportation to a foreign
point of destination.

(2) Between Canada and U.S. The fol-
lowing services are exempt from the
filing requirements of the Act and the
rules of this part:

(i) Prince Rupert and Alaska. (A) Vehi-
cles. Transportation by vessels oper-
ated by the State of Alaska between
Prince Rupert, Canada and ports in
southeastern Alaska, if all the fol-
lowing conditions are met:

(1) Carriage of property is limited to
vehicles;

(2) Tolls levied for vehicles are based
solely on space utilized rather than the
weight or contents of the vehicle and
are the same whether the vehicle is
loaded or empty;

(3) The vessel operator does not move
the vehicles on or off the ship; and

(4) The common carrier does not par-
ticipate in any joint rate establishing
through routes or in any other type of
agreement with any other common car-
rier.

(B) Passengers. Transportation of pas-
sengers, commercial buses carrying
passengers, personal vehicles and per-
sonal effects by vessels operated by the
State of Alaska between Seattle, Wash-
ington and Prince Rupert, Canada,
only if such vehicles and personal ef-
fects are the accompanying personal
property of the passengers and are not
transported for the purpose of sale.

(ii) British Columbia and Puget Sound
Ports; rail cars—(A) Through rates.
Transportation by water of cargo mov-
ing in rail cars between British Colum-
bia, Canada and United States ports on
Puget Sound, and between British Co-
lumbia, Canada and ports or points in
Alaska, only if the cargo does not
originate in or is not destined to for-
eign countries other than Canada, but
only if:

(I) The through rates are filed with
the Surface Transportation Board and/
or the Canadian Transport Commis-
sion; and

(2) Certified copies of the rate divi-
sions and of all agreements, arrange-
ments or concurrences, entered into in
connection with the transportation of
such cargo, are filed with the Commis-
sion within 30 days of the effectiveness
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of such rate divisions, agreements, ar-
rangements or concurrences.

(B) Bulk; port-to-port. Transportation
by water of cargo moving in bulk with-
out mark or count in rail cars on a
local port-to-port rate basis between
ports in British Columbia, Canada and
United States ports on Puget Sound,
only if the rates charged for any par-
ticular bulk type commodity on any
one sailing are identical for all ship-
pers, except that:

(I) This exemption shall not apply to
cargo originating in or destined to for-
eign countries other than Canada; and

(2) The carrier will remain subject to
all other provisions of the Act.

(iii) Incan Superior, Ltd. Transpor-
tation by Incan Superior, Litd. of cargo
moving in railroad cars between Thun-
der Bay, Ontario, and Superior, Wis-
consin, only if the cargo does not origi-
nate in or is not destined to foreign
countries other than Canada, and if:

(A) The through rates are filed with
the Surface Transportation Board and/
or the Canadian Transport Commis-
sion; and

(B) Certified copies of the rate divi-
sions and all agreements, arrange-
ments or concurrences entered into in
connection with the transportation of
such cargo are filed with the Commis-
sion within 30 days of the effectiveness
of such rate divisions, agreements, ar-
rangements or concurrences.

[64 FR 11225, Mar. 8, 1999, as amended at 74
FR 50722, Oct. 1, 2009]

§520.14 Special permission.

(a) General. Section 8(d) of the Act (46
U.S.C. 40501(e)) authorizes the Commis-
sion, in its discretion and for good
cause shown, to permit increases or de-
creases in rates, or the issuance of new
or initial rates, on less than the statu-
tory notice. Section 9(c) of the Act (46
U.S.C. 40703, 40704(a)) authorizes the
Commission to permit a controlled car-
rier’s rates, charges, classifications,
rules or regulations to become effec-
tive on less than 30 days’ notice. The
Commission may also in its discretion
and for good cause shown, permit de-
partures from the requirements of this
part.

§520.14

(b) Clerical errors. Typographical and/
or clerical errors constitute good cause
for the exercise of special permission
authority but every application based
thereon must plainly specify the error
and present clear evidence of its exist-
ence, together with a full statement of
the attending circumstances, and shall
be submitted with reasonable prompt-
ness after publishing the defective tar-
iff material.

(c) Application. (1) Applications for
special permission to establish rate in-
creases or decreases on less than statu-
tory notice or for waiver of the provi-
sions of this part, shall be made by the
common carrier, conference or agent
for publishing. Every such application
shall be submitted to the Bureau of
Trade Analysis and be accompanied by
a filing fee of $195.

(2) Applications for special permis-
sion shall be made only by letter, ex-
cept that in emergency situations, ap-
plication may be made by telephone or
facsimile if the communication is
promptly followed by a letter and the
filing fee.

(3) Applications for special permis-
sion shall contain the following infor-
mation:

(i) Organization name, number and
trade name of the conference or car-
rier;

(ii) Tariff number and title; and

(iii) The rate, commodity, or rules re-
lated to the application, and the spe-
cial circumstances which the applicant
believes constitute good cause to de-
part from the requirements of this part
or to warrant a tariff change upon less
than the statutory notice period.

(d) Implementation. The authority
granted by the Commission shall be
used in its entirety, including the
prompt publishing of the material for
which permission was requested. Appli-
cants shall use the special case number
assigned by the Commission with the
symbol “S’’.

[64 FR 11225, Mar. 8, 1999, as amended at 67
FR 39860, June 11, 2002; 70 FR 10330, Mar. 3,
2005; 74 FR 50722, Oct. 1, 2009]
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§520.91 OMB control number assigned lI—UNIT CobpEs—Continued
pursuant to the Paperwork Reduc- e
tion Act. ach ... | EA
Lump Sum .| LS
The Commission has received OMB Measure e [ M
. . . Thousand Board Feet ..................................... MBF
approval for this collection of informa- Per Container ... PC
tion pursuant to the Paperwork Reduc- Weight ... w
tion Act of 1995, as amended. In accord- a C\anignzyseazugodés WM
3 3 . I 1Z .
ance with ) the Act, agencies are re- Not Applicable N/A
quired to display a currently valid con- Less Than Load .. LTL
trol number. The valid control number 10 FT Any Height .| 10X
for this collection of information is 20 FT 867 - |20
20 FT 9’0" High Cube 20A
3072-0064. 20 FT 9%6” High Cube 208
20 FT 807 . .. | 208
APPENDIX A TO PART 520—STANDARD 20 FT Any Height ..o 20X
24 FT 8'6” e .| 24
TERMINOLOGY AND CODES 54 FT 90" Figh . S4A
24 FT 9'6” High Cube 24B
|—PUBLISHING/AMENDMENT TYPE CODES 24 FT 807 . | 248
. 24 FT Any Height ..o 24X
Code Definition 35 FT 86" |35
35 FT 9'0” High Cube 35A
é g‘ﬁ’ease- fing in neither | g 35 FT 9%6” High Cube ... 358
I:nrg!:ergfléhlgrgg:; neitner increase nor aecrease 35 FT 807 . 358
E . Expiration (also use “A” if the deletion results in 3(5) El SA%X Height igx
thel application of a higher “cargo, n.o.s.” or 40 FT 90" High Cube 40A
similar rate). 40 FT 9'6” High Cube 408
New or initial matter. 40 FT 80" 40S
Rate or change filed by a controlled common car- . -
rier member of a conference under independent 40 FTANY HEIGT oo 40X
action 42 FT 8:6: . 42
M . Transportation of U.S. Department of Defense :g "g g,g,, ::gn gﬂg: igg
cargo by American-fleg common carriers. 42 FT 80" " 408
Sdction of & port o point. 42 FT Any Height ..oooooooooooooooooeoo 42X
Special Case matter filed pursuant to Special Per- jg :g g,g,, Hiah Cube ng
mission, Special Docket or other Commission 43 FT 96" ngh Cube 43B
direction, including filing of tariff data after sus- 43 FT 80" 9 43S
pension, such as for controlled carriers. Re-
o, SuE s 43 FT Any Height 43X
quires “Special Case Number. 45 FT 86" 45
T s Terminal Rates, charges or provisions or canal 45 FT 9°0” High Cube 45A
tolls over which the carrier has no control. 45 FT 96" ngh Cube 45B
W Withdrawal of an erroneous publication on the 45 FT 80" 9 455
same publication date. 45 FT Any Height . " 45X
D, QU Exemption for controlled carrier data in trades 48 FT 8’6)’,' ONL s 48
served exclusively by controlled carriers or by 48 FT 9°0” High Cube' . 48A
controlled carriers of states receiving most-fa- 48 FT 96" th Cub. 48B
vored-nation treatment. o igh Cube
48 FT 80 .. | 488
48 FT Any HEight .......vveeeeeeeeeeeeeeeeeseeeneeons 48X
Il—UNIT CODES 53 FT 86" 53
53 FT 9'0” High Cube 53A
A. Weight Units: 53 FT 9'6” High Cube 53B
Kilograms 53 FT 8'0” .
1000 Kgs (Metric Ton) 53 FT Any Height ...
Pounds .. H. Container Type Codes:
Long Ton (2240 LBS) Not Applicable .. N/A
Short Ton (2000 LBS) . Atmosphere Control AC
B. Volume Units: Collapsible Flatrack . CF
CUubiC MEter .....ooviiiiiiieeeeee e CBM Drop Frame .... | DF
Cubic feet .. | CFT Flat Bed .| FB
C. Length Units: Flat Rack . FR
Centimeters .......cccccoeeviviiniiiicccceee CM Garment Container .. GC
Feet ....... .| FT Half-Height .. | HH
Inches ..... .|IN Hardtop . | HT
Meters ... . LM Insulated .| IN
D. Measure Board Feet Open Top .| OT
Thousand Board Feet ... MBF Dry ......... .| PC
E. Distance Units: Platform .. .| PL
Kilometers .| KM Reefer .. .. | RE
Miles ....... .| Ml Tank ....... .| TC
F. Rate Basis: Top Loader .| TL
Ad Valorem ..o AV Trailer ..... I TR
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II—UNIT CobEs—Continued II—UNIT CobEs—Continued
Vehicle RackS ........ccccovvvreiiiiciiiccccis VR Pail ....... ... | PAL
|. Container Temperature Codes: Packed—NOS PCK
Not Appl/Operating N/A Pieces .. . .. | PCS
Artificial Atmo Ctrl .. . Pirns ...... .| PIR
Chilled ... ..| CLD Package ... | PKG
Frozen ... ..| FRZ Platform . .| PLF
Heated .. .. | HTD Pipe Line .| PLN
Refrigerated ... RE Pallet .... ... | PLT
Ventilated ... | VEN Private Vehicle ..........cccoooiiiiiiiis POV
J. Packaging Codes: Pipe Rack PRK
Bag ........ BAG Quarters of Beef QTR
BAL Rail (semiconductor) .. ... | RAL
BAR Rack ...... .. | RCK
BBL Reel REL
.| BDL Roll ........ ROL
Beam ... .. | BEM Reverse Reel RVR
Bing Chest .. | BIC Sack ...... SAK
Bin ......... BIN Shook ... SHK
BLK Sides of Beef SID
BOB Skid ....... .. | SKD
BOX Skid, Elev, Lift Trk SKE
Barge ... BRG Sleeve .. SLvV
Basket/Hamper BSK Spin Cylinders SPI
Bushel .. ... | BUS Spool ...
Box, with Inner Cntn BXI Tube ......
Bucket .. . .. | BXT Tote Bin
Cabinet ... CAB Tank Car Rail
Cage CAG Tank Truck .
Can ....... .. | CAN Intermd| Trir/Cntnr ...
Carrier .. ... | CAR Tank ......
Case ..... .. | CAS Tierce .... .
Cntnrs of Bulk Cargo CBC Trunk and Chest ........cccccccriiininiciiiiiicie
Carboy ... . .| CBY Tray ....... .
Can Case .| CCS Trunk, Salesmen Samp
Cheeses .. | CHE Tub ...
Core ..... ... | COR Unpacked
Cradle .... .| CRD Unit .......
Crate CRT Vehicles .
Cask .. | CSK Van Pack
Carton .. .. | CTN On Own Wheels ..
Cylinder .| CYL Wheeled Carrier
Dry Bulk . ... | DBK Wood Crates ....
Double-length Rack DRK Wrapped
Drum .... . DRM Not Applicable
Double-length Skid DSK K. Shipment Stowage Location Codes:
Double-length ..| DTB Not Applicable ..........ccooriiiiierceecenee N/A
Firkin .... ... | FIR On Deck .. | OD
Flo-Bin .. .. | FLO Bottom Stowage .........cccoeeiiiiiiiiii BS
Frame ... .| FRM L. Hazard Codes:
Flask ...... .| FSK Not Applicable ..o
Forward Reel FWR IMD Stow Category A ...
Garment on Hanger GOH IMD Stow Category B
Heads of Beef ....... HED IMD Stow Category C
Hogshead HGH IMD Stow Category D
Hopper Car .. HPC IMD Stow Category E
Hopper Truck HPT Hazardous
On Hanger/Rack in bx .. HRB Non-Hazardous
Half-Standard Rack HRK M. Stuffing/Stripping Modes:
Half-Stand. Tote Bin .. HTB Not Applicable .........cccoerrerririeeeeseceeee N/A
Jar ... JAR Mechanical .. | MECH
Keg ........ . | KEG Hand Loading ........ccccceieiiinininiiiiciiciiee HAND
Kit ........ .. | KIT N. Inland Transportation Modes:
Knockdown Rack ............. KRK Not Applicable ..........ccooorviiiiiiiiiiceicee N/A
Knockdown Wood Crates KwWC Motor ..... LM
Knockdown Tote Bin .. | KTB Rail ........ .| R
Liquid Bulk .. | LBK Barge ... .| B
Lifts ....... .. | LIF Motor/Rail .| MR
Log .. ... | LOG Rail/Motor RM
Loose ... ... | LSE Motor/Barge MB
Lug ....... .. | LUG Barge/Motor ... BM
Lift Van .. LVN Rail/Barge .. | RB
Multi-roll Pak MRP Barge/Rail .. |BR
Noil ........ .. | NOL O. Shipment Service Types:
Nested .. .. I NST Barge ... . 1B
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Il—UNIT CoDES—Continued

Motor .....
Ocean Port
Pier .......
Rail Yard
Container Station
Terminal .
Container Yard ........ccccoceeeriiiniiiniiiiciienie
Rail Siding . .
Team Tracks ......cccccovvrieiniicciinseiesec e
P. Freight Forwarder/Broker Type Codes:
Not Applicable
Freight Forwarder ....
Customs House Brok
Other ...
Q. Tariff Type Codes:

Bill of Lading Tariff
Equipment Interchange Agreemen
Essential Terms Publication
Foreign Commodity Tariff
Foreign Rules Tariff .
Terminal Tariff .....
Service Contracts

PART 5256—MARINE TERMINAL
OPERATOR SCHEDULES

Sec.

525.1 Purpose and scope.

525.2 Terminal schedules.

525.3 Availability of marine terminal oper-
ator schedules.

5256.4 OMB Control number assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 46 U.S.C. 40102, 40501, 41101-
41106.

SOURCE: 64 FR 9283, Feb. 25, 1999, unless
otherwise noted.

§525.1 Purpose and scope.

(a) Purpose. This part implements the
Shipping Act of 1984, as amended by
the Ocean Shipping Reform Act of 1998
and the Coast Guard Authorization Act
of 1998. The form and manner require-
ments of this part are necessary to en-
able the Commission to meet its re-
sponsibilities with regard to identi-
fying and preventing unreasonable
preference or prejudice and unjust dis-
crimination pursuant to section 10 of
the Act (46 U.S.C. 41101-41106).

(b) Scope. This part sets forth the reg-
ulations for the publication of terminal
schedules by marine terminal opera-
tors. Information made available under
this part may be used to determine ma-
rine terminal operators’ compliance
with shipping statutes and regulations.

(c) Definitions. The following defini-
tions apply to the regulations of this
part:

46 CFR Ch. IV (10-1-10 Edition)

(1) Act means the Shipping Act of
1984, as amended by the Ocean Shipping
Reform Act of 1998 and the Coast Guard
Authorization Act of 1998.

(2) Bulk cargo means cargo that is
loaded and carried in bulk without
mark or count, in a loose unpackaged
form, having homogenous characteris-
tics. Bulk cargo loaded into intermodal
equipment, except LASH or Seabee
barges, is subject to mark and count
and is, therefore, subject to the re-
quirements of this part.

(3) Checking means the service of
counting and checking cargo against
appropriate documents for the account
of the cargo or the vessel, or other per-
son requesting same.

(4) Commission means the Federal
Maritime Commission.

(6) Dockage means the charge as-
sessed against a vessel for berthing at
a wharf, pier, bulkhead structure, or
bank or for mooring to a vessel so
berthed.

(6) Effective date means the date a
schedule or an element of a schedule
becomes effective. Where there are
multiple publications on the same day,
the last schedule or element of a sched-
ule published with the same effective
date is the one effective for that day.

(7) Expiration date means the last day,
after which the entire schedule or a
single element of the schedule, is no
longer in effect.

(8) Forest products means forest prod-
ucts including, but not limited to, lum-
ber in bundles, rough timber, ties,
poles, piling, laminated beams, bundled
siding, bundled plywood, bundled core
stock or veneers, bundled particle or
fiber boards, bundled hardwood, wood
pulp in rolls, wood pulp in unitized
bales, paper and paper board in rolls or
in pallet or skid-sized sheets, liquid or
granular by-products derived from
pulping and papermaking, and engi-
neering wood products.

(9) Free time means the period speci-
fied in the terminal schedule during
which cargo may occupy space assigned
to it on terminal property, including
off-dock facilities, free of wharf demur-
rage or terminal storage charges im-
mediately prior to the loading or sub-
sequent to the discharge of such cargo
on or off the vessel.
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(10) Handling means the service of
physically moving cargo between point
of rest and any place on the terminal
facility, other than the end of ship’s
tackle.

(11) Heavy lift means the service of
providing heavy lift cranes and equip-
ment for lifting cargo.

(12) Loading and unloading means the
service of loading or unloading cargo
between any place on the terminal and
railroad cars, trucks, lighters or barges
or any other means of conveyance to or
from the terminal facility.

(13) Marine terminal operator means a
person engaged in the United States or
a commonwealth, territory, or posses-
sion thereof, in the business of fur-
nishing wharfage, dock, warehouse or
other terminal facilities in connection
with a common carrier, or in connec-
tion with a common carrier and a
water carrier subject to Subchapter II
of Chapter 135 of Title 49, United States
Code. A marine terminal operator in-
cludes, but is not limited to, terminals
owned or operated by states and their
political subdivisions; railroads who
perform port terminal services not cov-
ered by their line haul rates; common
carriers who perform port terminal
services; and warehousemen who oper-
ate port terminal facilities. For the
purposes of this part, marine terminal
operator includes conferences of ma-
rine terminal operators.

(14) Organization name means an enti-
ty’s name on file with the Commission
and for which the Commission assigns
an organizational number.

(15) Person includes individuals,
firms, partnerships, associations, com-
panies, corporations, joint stock asso-
ciations, trustees, receivers, agents, as-
signees and personal representatives.

(16) Rate means a price quoted in a
schedule for providing a specified level
of marine terminal service or facility
for a stated cargo quantity, on and
after a stated effective date or within a
defined time frame.

(17) Schedule means a publication
containing the actual rates, charges,
classifications, regulations and prac-
tices of a marine terminal operator.
The term ‘‘practices” refers to those
usages, customs or modes of operation
which in any way affect, determine or
change the rates, charges or services

§525.1

provided by a marine terminal oper-
ator.

(18) Terminal facilities means one or
more structures comprising a terminal
unit, which include, but are not limited
to, wharves, warehouses, covered and/
or open storage spaces, cold storage
plants, cranes, grain elevators and/or
bulk cargo loading and/or unloading
structures, landings, and receiving sta-
tions, used for the transmission, care
and convenience of cargo and/or pas-
sengers in the interchange of same be-
tween land and water carriers or be-
tween two water carriers.

(19) Terminal services includes check-
ing, dockage, free time, handling,
heavy lift, loading and unloading, ter-
minal storage, usage, wharfage, and
wharf demurrage, as defined in this
section. The definitions of terminal
services set forth in this section shall
be set forth in terminal schedules, ex-
cept that other definitions of terminal
services may be used if they are cor-
related by footnote, or other appro-
priate method, to the definitions set
forth herein. Any additional services
which are offered shall be listed and
charges therefor shall be shown in the
terminal schedule.

(20) Terminal storage means the serv-
ice of providing warehouse or other ter-
minal facilities for the storage of in-
bound or outbound cargo after the ex-
piration of free time, including wharf
storage, shipside storage, closed or cov-
ered storage, open or ground storage,
bonded storage and refrigerated stor-
age.

(21) Usage means the use of a ter-
minal facility by any rail carrier,
lighter operator, trucker, shipper or
consignee, its agents, servants, and/or
employees, when it performs its own
car, lighter or truck loading or unload-
ing, or the use of said facilities for any
other gainful purpose for which a
charge is not otherwise specified.

(22) Wharf demurrage means a charge
assessed against cargo remaining in or
on terminal facilities after the expira-
tion of free time, unless arrangements
have been made for storage.

(23) Wharfage means a charge as-
sessed against the cargo or vessel on
all cargo passing or conveyed over,
onto, or under wharves or between ves-
sels (to or from barge, lighter, or
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water), when berthed at wharf or when
moored in slip adjacent to a wharf.
Wharfage is solely the charge for use of
a wharf and does not include charges
for any other service.

[64 FR 9283, Feb. 25, 1999, as amended at 74
FR 50723, Oct. 1, 2009]

§525.2 Terminal schedules.

(a) Marine terminal operator schedules.
A marine terminal operator, at its dis-
cretion, may make available to the
public, subject to section 10(d) of the
Act (46 U.S.C. 41102(c), 41103, 41106), a
schedule of its rates, regulations, and
practices.

(1) Limitations of liability. Any limita-
tions of liability for cargo loss or dam-
age pertaining to receiving, delivering,
handling, or storing property at the
marine terminal contained in a ter-
minal schedule must be consistent with
domestic law and international conven-
tions and agreements adopted by the
United States; such terminal schedules
cannot contain provisions that excul-
pate or relieve marine terminal opera-
tors from liability for their own neg-
ligence, or that impose upon others the
obligation to indemnify or hold-harm-
less the terminals from liability for
their own negligence.

(2) Enforcement of terminal schedules.
Any schedule that is made available to
the public by the marine terminal op-
erator shall be enforceable by an appro-
priate court as an implied contract be-
tween the marine terminal operator
and the party receiving the services
rendered by the marine terminal oper-
ator, without proof that such party has
actual knowledge of the provisions of
the applicable terminal schedule.

(3) Contracts for terminal services. If
the marine terminal operator has an
actual contract with a party covering
the services rendered by the marine
terminal operator to that party, an ex-
isting terminal schedule covering those
same services shall not be enforceable
as an implied contract.

(b) Cargo types not subject to this part.
(1) Except as set forth in paragraph
(b)(2) of this section, this part does not
apply to bulk cargo, forest products,
recycled metal scrap, new assembled
motor vehicles, waste paper and paper
waste in terminal schedules.
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(2) Marine terminal operators which
voluntarily make available terminal
schedules covering any of the commod-
ities identified in paragraph (b)(1) of
this section thereby subject their serv-
ices with respect to those commodities
to the requirements of this part.

(c) Marine terminal operator agree-
ments. The regulations relating to
agreements to which a marine terminal
operator is a party are located at part
535 of this chapter.

[64 FR 9283, Feb. 25, 1999, as amended at 74
FR 50723, Oct. 1, 2009]

§525.3 Availability of marine terminal
operator schedules.

(a) Availability of terminal schedules—
(1) Availability to the Commission. A
complete and current set of terminal
schedules used by a marine terminal
operator, or to which it is a party,
shall be maintained in its office(s) for a
period of five (5) years, whether or not
made available to the public, and shall
promptly be made available to the
Commission upon request.

(2) Availability to the public. Any ter-
minal schedule that is made available
to the public shall be available during
normal business hours and in elec-
tronic form. The public may be as-
sessed a reasonable nondiscriminatory
charge for access to the terminal
schedules; no charge will be assessed
against the Commission.

(b) Access to electronically published
schedules. Marine terminal operators
shall provide access to their terminal
schedules via a personal computer (PC)
by:

(1) Dial-up connection via public
switched telephone networks (PSTN);
or

(2) The Internet (Web) by:

(i) Web browser; or

(ii) Telnet session.

(¢c) Dial-up connection via PSTN. (1)
This connection option requires that
terminal schedules provide:

(i) A minimum of a 14.4Kbps modem
capable of receiving incoming calls,

(ii) Smart terminal capability for
VT-100 terminal or terminal emulation
access, and

(iii) Telephone line(s) quality for
data transmission.

(2) The modem may be included in a
collection (bank) of modems as long as
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all modems in the bank meet the min-
imum speed. Smart terminal emu-
lation provides for features such as
bold, blinking, underlining and posi-
tioning to specific locations on the dis-
play screen.

(d) Internet connection. (1) This con-
nection option requires that systems
provide:

(i) A universal resource locator
(URL) Internet address (e.g., hittp:/
www.tariffsrus.com or http:/1.2.3.4), and/
or

(ii) A universal resource locator
(URL) Internet address (e.g., telnet:/
tariffsrus or telnet:/1.2.3.4), for Telnet
session access over the Internet.

(2) Marine terminal operators shall
ensure that their Internet service pro-
viders shall provide static Internet ad-
dresses.

(e) Commission access. Commission
telecommunications access to systems
must include connectivity via a dial-up
connection over public switched tele-
phone networks (PSTN) or a connec-
tion over the Internet. Connectivity
will be provided at the expense of the
publishers. Any recurring connection
fees, hardware rental fees, usage fees or
any other charges associated with the
availability of the system are the re-
sponsibility of the publisher. The Com-
mission shall only be responsible for
the long-haul charges for PSTN calls to
a terminal schedule initiated by the
Commission.

(f) Notification. Each marine terminal
operator shall notify the Commission’s
Bureau of Tariffs, Certification and Li-
censing (“BTCL’’), prior to the com-
mencement of marine terminal oper-
ations, of its organization name, orga-
nization number, home office address,
name and telephone number of firm’s
representative, the location of its ter-
minal schedule(s), and the publisher, if
any, used to maintain its terminal
schedule, by electronically submitting
Form FMC-1 via the Commission’s
website at www.fmc.gov. Any changes
to the above information shall be im-
mediately transmitted to BTCL. The
Commission will publish a list on its
website of the location of any terminal
schedule made available to the public.

(g) Form and manner. Each terminal
schedule made available by a marine
terminal operator shall contain an in-
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dividual identification number, effec-
tive date, expiration date, if any, and
the complete terminal schedule in full
text and/or data format showing all its
rates, charges, and regulations relating
to or connected with the receiving,
handling, storing, and/or delivering of
property at its terminal facilities.

§525.4 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The Commission has received Office
of Management and Budget approval
for this collection of information pur-
suant to the Paperwork Reduction Act
of 1995, as amended. In accordance with
that Act, agencies are required to dis-
play a currently valid control number.
In this regard, the valid control num-
ber for this collection of information is
3072-0061.
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AUTHORITY: 5 U.S.C. 553; 46 U.S.C. 305,
40301-40306, 40501-40503, 41307.

SOURCE: 64 FR 11206, Mar. 8, 1999, unless
otherwise noted.

Subpart A—General Provisions

§530.1 Purpose.

The purpose of this part is to facili-
tate the filing of service contracts and
the publication of certain essential
terms of those service contracts as re-
quired by section 8(c) of the Shipping
Act of 1984 (‘‘the Act”’) (46 U.S.C. 40502).
This part enables the Commission to
review service contracts to ensure that
these contracts and the parties to them
comport with the requirements of the
Act. This part also implements elec-
tronic filing provisions for service con-
tracts to facilitate compliance and
minimize the filing burdens on the
oceanborne commerce of the United
States.

[64 FR 11206, Mar. 8, 1999, as amended at 74
FR 50723, Oct. 1, 2009]

§530.2 Scope and applicability.

An individual ocean common carrier
or an agreement between or among
ocean common carriers may enter into
a service contract with one or more
shippers subject to the requirements of
the Act.

§530.3 Definitions.

When used in this part:

(a) Act means the Shipping Act of
1984 as amended by the Ocean Shipping
Reform Act of 1998.

(b) Agreement means an under-
standing, arrangement, or association
(written or oral) and any modification
or cancellation thereof which has been
filed and effective under part 535 of this
chapter with the Commission. The
term does not include a maritime labor
agreement.

(c) Authoriced person means a carrier
or a duly appointed agent who is au-
thorized to file service contracts on be-
half of the carrier party to a service
contract and to publish the cor-
responding statement of essential
terms and is registered by the Commis-
sion to file under §530.5(d) and appendix
A to this part.

46 CFR Ch. IV (10-1-10 Edition)

(d) BTCL means the Commission’s
Bureau of Tariffs, Certification and Li-
censing or its successor bureau.

(e) Commission means the Federal
Maritime Commission.

(f) Common carrier means a person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that:

(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker, or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities:

(i) If the common carrier and the
owner of those commodities are wholly
owned, directly or indirectly, by a per-
son primarily engaged in the mar-
keting and distribution of those com-
modities and

(i1) Only with respect to those com-
modities.

(g) Conference means an agreement
between or among two or more ocean
common carriers which provides for
the fixing of and adherence to uniform
rates, charges, practices and conditions
of service relating to the receipt, car-
riage, handling and/or delivery of pas-
sengers or cargo for all members. The
term does not include joint service,
pooling, sailing, space charter, or
transshipment agreements.

(h) Controlled carrier means an ocean
common carrier that is, or whose oper-
ating assets are, directly or indirectly
owned or controlled by a government.
Ownership or control by a government
shall be deemed to exist with respect to
any ocean common carrier if:

(1) A majority portion of the interest
in the carrier is owned or controlled in
any manner by that government, by
any agency thereof, or by any public or
private person controlled by that gov-
ernment; or
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(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the carrier.

(1) Effective date means the date upon
which a service contract or amendment
is scheduled to go into effect by the
parties to the contract. A service con-
tract or amendment becomes effective
at 12:01 a.m. Bastern Standard Time on
the beginning of the effective date. The
effective date cannot be prior to the
filing date of the service contract or
amendment with the Commission.

(j) Expiration date means the last day
after which the entire service contract
is no longer in effect.

(k) File or filing (of service contracts
or amendments thereto) means the use
of the Commission’s electronic filing
system for receipt of a service contract
or an amendment thereto by the Com-
mission, consistent with the method
set forth in appendix A of this part,
and the recording of its receipt by the
Commission.

(1) Labor agreement means a collec-
tive-bargaining agreement between an
employer subject to the Act, or group
of such employers, and a labor organi-
zation or an agreement preparatory to
such a collective-bargaining agreement
among members of a multi-employer
bargaining group, or an agreement spe-
cifically implementing provisions of
such a collective-bargaining agreement
or providing for the formation, financ-
ing, or administration of a multi-em-
ployer bargaining group, but the term
does not include an assessment agree-
ment.

(m) Motor vehicle means a wheeled ve-
hicle whose primary purpose is ordi-
narily the non-commercial transpor-
tation of passengers, including an auto-
mobile, pickup truck, minivan or sport
utility vehicle.

(n) Ocean common carrier means a
common carrier that operates, for all
or part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
tramp, or chemical parcel-tanker.

§530.4

(0) OIRM means the Commission’s
Office of Information and Resources
Management.

(p) Non-vessel-operating common carrier
(““NVOCC”’) means an ocean transpor-
tation intermediary as defined by sec-
tion 3(17)(B) of the Act (46 U.S.C.
40102(16)).

(q) Service contract means a written
contract, other than a bill of lading or
receipt, between one or more shippers
and an individual ocean common car-
rier or an agreement between or among
ocean common carriers in which the
shipper makes a commitment to pro-
vide a certain minimum quantity or
portion of its cargo or freight revenue
over a fixed time period, and the indi-
vidual ocean common carrier or the
agreement commits to a certain rate or
rate schedule and a defined service
level, such as, assured space, transit
time, port rotation, or similar service
features. The contract may also specify
provisions in the event of nonperform-
ance on the part of any party.

(r) Shipper means a cargo owner; the
person for whose account the ocean
transportation is provided; the person
to whom delivery is to be made; a ship-
pers’ association; or an NVOCC that ac-
cepts responsibility for payment of all
applicable charges under the service
contract.

(s) Statement of essential terms means a
concise statement of the essential
terms of a service contract required to
be published under §530.12 of this part.

[64 FR 11206, Mar. 8, 1999, as amended at 64
FR 23792, May 4, 1999; 64 FR 41042, July 29,
1999; 656 FR 26513, May 8, 2000; 74 FR 50723,
Oct. 1, 2009]

§530.4 Confidentiality.

All service contracts and amend-
ments to service contracts filed with
the Commission shall, to the full ex-
tent permitted by law, be held in con-
fidence. Nothing contained in this part
shall preclude the Commission from
providing certain information from or
access to service contracts to another
agency of the Federal government of
the United States.
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§530.5 Duty to file.

(a) The duty under this part to file
service contracts, amendments and no-
tices, and to publish statements of es-
sential terms shall be upon the indi-
vidual carrier party or parties partici-
pating or eligible to participate in the
service contract.

(b) Filing may be accomplished by
any duly agreed-upon agent, as the par-
ties to the service contract may des-
ignate, and subject to conditions as the
parties may agree.

(c) Registration—(1) Application. Au-
thority to file or delegate the author-
ity to file must be requested by a re-
sponsible official of the service con-
tract carrier in writing by submitting
to BTCL the Registration Form (FMC-
83) in Exhibit 1 to this part.

(2) Approved registrations. OIRM shall
provide approved Registrants a log-on
ID and password for filing and amend-
ing service contracts and so notify
Registrants via U.S. mail.

[64 FR 11206, Mar. 8, 1999, as amended at 64
FR 41042, July 29, 1999]

§530.6 Certification of shipper status.

(a) Certification. The shipper contract
party shall sign and certify on the sig-
nature page of the service contract its
shipper status (e.g., owner of the cargo,
shippers’ association, NVOCC, or speci-
fied other designation), and the status
of every affiliate of such contract party
or member of a shippers’ association
entitled to receive service under the
contract.

(b) Proof of tariff and financial respon-
sibility. If the certification completed
by the contract party under paragraph
(a) of this section identifies the con-
tract party or an affiliate or member of
a shippers’ association as an NVOCC,
the ocean common carrier, conference
or agreement shall obtain proof that
such NVOCC has a published tariff and
proof of financial responsibility as re-
quired under sections 8 (46 U.S.C. 40501-
40503) and 19 (46 U.S.C. 40901-40904) of
the Act before signing the service con-
tract. An ocean common carrier, con-
ference or agreement can obtain such
proof by the same methods prescribed
in §515.27 of this chapter.

(c) Joining shippers’ association during
term of contract. If an NVOCC joins a

46 CFR Ch. IV (10-1-10 Edition)

shippers’ association during the term
of a service contract and is thereby en-
titled to receive service under the con-
tract, the NVOCC shall provide to the
ocean common carrier, agreement or
conference the proof of compliance re-
quired by paragraph (b) of this section
prior to making any shipments under
the contract.

(d) Reliance on NVOCC proof; inde-
pendent knowledge. An ocean common
carrier, agreement or conference exe-
cuting a service contract shall be
deemed to have complied with section
10(b)(12) of the Act (46 U.S.C. 41104(12))
upon meeting the requirements of
paragraphs (a) and (b) of this section,
unless the carrier party had reason to
know such certification or documenta-
tion of NVOCC tariff and bonding was
false.

[64 FR 11206, Mar. 8, 1999, as amended at 74
FR 50723, Oct. 1, 2009]

§530.7 Duty to labor organizations.

(a) Terms. When used in this section,
the following terms will have these
meanings:

(1) Dock area and within the port area
shall have the same meaning and scope
as defined in the applicable collective
bargaining agreement.

(2) Reasonable period of time ordinarily
means:

(i) If the cargo in question is due to
arrive in less than five (5) days from
the date of receipt of the request as de-
fined in paragraph (b) of this section,
two (2) days from the date of receipt of
the request; but

(ii) If cargo in question is due to ar-
rive in more than five (b) days from the
date of receipt of the request as defined
in paragraph (b) of this section, four (4)
days from the date of receipt of the re-
quest.

(3) Movement includes, but is not nec-
essarily limited to, the normal and
usual aspects of the loading and dis-
charging of cargo in containers; place-
ment, positioning and re-positioning of
cargo or of containers; the insertion
and removal of cargo into and from
containers; and the storage and
warehousing of cargo.

(4) Assignment includes, but is not
limited to, the carrier’s direct or indi-
rect control over the parties which, the
manner by which, or the means by
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which the shipper’s cargo is moved, re-
gardless of whether such movement is
completed within or outside of con-
tainers.

(5) Transmit means communication by
first-class mail, facsimile, telegram,
hand-delivery, or electronic mail (‘‘e-
mail’’).

(b) Procedure. In response to a writ-
ten request transmitted from a labor
organization with which it is a party or
is subject to the provisions of a collec-
tive bargaining agreement with a labor
organization, an ocean common carrier
shall state, within a reasonable period
of time, whether it is responsible for
the following work at dock areas and
within port areas in the United States
with respect to cargo transported
under a service contract:

(1) The movement of the shipper’s
cargo on a dock area or within the port
area or to or from railroad cars on a
dock area or within a port area;

(2) The assignment of intraport car-
riage of the shipper’s cargo between
areas on a dock or within the port
area;

(3) The assignment of the carriage of
the shipper’s cargo between a container
yard on a dock area or within the port
area and a rail yard adjacent to such
container yard; or

(4) The assignment of container
freight station work and maintenance
and repair work performed at a dock
area or within the port area.

(c) Applicability. This section requires
the disclosure of information by an
ocean common carrier only if there ex-
ists an applicable and otherwise lawful
collective bargaining agreement which
pertains to that carrier.

(d) Disclosure not deemed admission or
agreement. No disclosure made by an
ocean common carrier shall be deemed
to be an admission or agreement that
any work is covered by a collective
bargaining agreement.

(e) Dispute resolution. Any dispute re-
garding whether any work is covered
by a collective bargaining agreement
and the responsibility of the ocean
common carrier under such agreement
shall be resolved solely in accordance
with the dispute resolution procedures
contained in the collective bargaining
agreement and the National Labor Re-

§530.8

lations Act, and without reference to
this section.

(f) Jurisdiction and lawfulness. Noth-
ing in this section has any effect on the
lawfulness or unlawfulness under the
Shipping Act of 1984, the National
Labor Relations Act, the Taft-Hartley
Act, the Federal Trade Commission
Act, the antitrust laws, or any other
federal or state law, or any revisions or
amendments thereto, of any collective
bargaining agreement or element
thereof, including any element that
constitutes an essential term of a serv-
ice contract under section 8(c) of the
Act (46 U.S.C. 40502).

[64 FR 11206, Mar. 8, 1999, as amended at 74
FR 50723, Oct. 1, 2009]

Subpart B—Filing Requirements

§530.8 Service Contracts.

(a) Authorized persons shall file with
BTCL, in the manner set forth in ap-
pendix A of this part, a true and com-
plete copy of every service contract or
amendment to a filed service contract
before any cargo moves pursuant to
that service contract or amendment.

(b) Every service contract filed with
the Commission shall include the com-
plete terms of the service contract in-
cluding, but not limited to, the fol-
lowing:

(1) The origin port ranges in the case
of port-to-port movements and geo-
graphic areas in the case of through
intermodal movements;

(2) The destination port ranges in the
case of port-to-port movements and ge-
ographic areas in the case of through
intermodal movements;

(3) The commodity or commodities
involved;

(4) The minimum volume or portion;

(5) The service commitments;

(6) The line-haul rate;

(7) Liquidated damages for non-per-
formance (if any);

(8) Duration, including the

(i) Effective date; and

(ii) Expiration date;

(9) The legal names and business ad-
dresses of the contract parties; the
legal names of affiliates entitled to ac-
cess the contract; the names, titles and
addresses of the representatives sign-
ing the contract for the parties; and
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the date upon which the service con-
tract was signed, except that in the
case of a contract entered under the
authority of an agreement or by a ship-
pers’ association, individual members
need not be named unless the contract
includes or excludes specific members.
Subsequent references in the contract
to the contract parties shall be con-
sistent with the first reference (e.g.,
(exact name), ‘‘carrier,” ‘‘shipper,’”’ or
‘“‘association,” etc.). Carrier parties
which enter into contracts that include
affiliates must either:

(i) List the affiliates’ business ad-
dresses; or

(ii) Certify that this information will
be provided to the Commission upon re-
quest within ten (10) business days of
such request. However, the require-
ments of this section do not apply to
amendments to contracts that have
been filed in accordance with the re-
quirements of this section unless the
amendment adds new parties or affili-
ates;

(10) A certification of shipper status;

(11) A description of the shipment
records which will be maintained to
support the service contract and the
address, telephone number, and title of
the person who will respond to a re-
quest by making shipment records
available to the Commission for inspec-
tion under §530.15 of this part; and

(12) All other provisions of the con-
tract.

(c) Certainty of terms. The terms de-
scribed in paragraph (b) of this section
may not:

(1) Be uncertain, vague or ambiguous;
or

(2) Make reference to terms not ex-
plicitly contained in the service con-
tract itself unless those terms are con-
tained in a publication widely avail-
able to the public and well known with-
in the industry.

(d) Other requirements. Every service
contract filed with BTCL shall include,
as set forth in appendix A to this part
by:

(1) A unique service contract number
of more than one (1) but less than ten
(10) alphanumeric characters in length
(““SC Number’’); and

(2) A consecutively numbered amend-
ment number no more than three digits

46 CFR Ch. IV (10-1-10 Edition)

in length, with initial service contracts
using “0”’(‘“‘Amendment number’’);

(3) The filed FMC Agreement Num-
ber(s) assigned by the Commission
under 46 CFR part 535 (if applicable);
and

(4) An indication of the method by
which the statement of essential terms
will be published.

(e) Exception in case of malfunction of
Commission filing system. (1) In the event
that the Commission’s filing systems
are not functioning and cannot receive
service contract filings for twenty-four
(24) continuous hours or more, affected
parties will not be subject to the re-
quirements of paragraph (a) of this sec-
tion and §530.14(a) that a service con-
tract be filed before cargo is shipped
under it.

(2) However, service contracts which
go into effect before they are filed, pur-
suant to paragraph (e)(1) of this sec-
tion, must be filed within twenty-four
(24) hours of the Commission’s filing
systems’ return to service.

(3) Failure to file a service contract
that goes into effect before it is filed,
pursuant to paragraph (e)(1) of this sec-
tion, within twenty-four (24) hours of
the Commission’s filing systems’ re-
turn to service will be considered a vio-
lation of Commission regulations.

[64 FR 11206, Mar. 8, 1999, as amended at 64
FR 23793, May 4, 1999; 64 FR 41042, July 29,
1999]

§530.9 Notices.

Within thirty (30) days of the occur-
rence of any event listed below, there
shall be filed with the Commission,
pursuant to the same procedures as
those followed for the filing of an
amendment pursuant to §530.10 and ap-
pendix A to this part, a detailed notice
of:

(a) Correction (clerical or adminis-
trative errors);

(b) Cancellation (as
§530.10(a)(3));

(c) Adjustment of accounts, by re-
rating, liquidated damages, or other-
wise;

(d) Final settlement of any account
adjusted as described in paragraph (c)
of this section; and

(e) Any change to:

(1) The name of a basic contract
party; or

defined in
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(2) The list of affiliates under
§530.8(b)(9), including changes to legal
names and business addresses, of any
contract party entitled to receive or
authorized to offer services under the
contract.

§530.10 Amendment, correction,
cellation, and electronic
mission errors.

can-
trans-

(a) Terms. When used in this section,
the following terms will have these
meanings:

(1) Amendment means any change to a
service contract which has prospective
effect and which is mutually agreed
upon by the service contract parties.

(2) Correction means any change to a
service contract which has retroactive
effect.

(3) Cancellation means an event which
is unanticipated by the service con-
tract, in liquidated damages or other-
wise, and is due to the failure of the
shipper party to tender minimum cargo
as set forth in the contract, unless such
tender was made impossible by an ac-
tion of the carrier party.

(b) Amendment. Service contracts
may be amended by mutual agreement
of the parties to the contract. Amend-
ments shall be filed electronically with
the Commission in the manner set
forth in §530.8 and appendix A to this
part.

(1) Where feasible, service contracts
should be amended by amending only
the affected specific term(s) or
subterms.

(2) Bach time any part of a service
contract is amended, the filer shall as-
sign a consecutive amendment number
(up to three digits), beginning with the
number ‘‘1.”

(3) Each time any part of the service
contract is amended, the ‘“Filing Date”’
will be the date of filing of the amend-
ment.

(c) Corrections. Requests shall be
filed, in duplicate, with the Commis-
sion’s Office of the Secretary within
forty-five (45) days of the contract’s fil-
ing with the Commission, accompanied
by remittance of a $315 service fee, and
shall include:

(1) A letter of transmittal explaining
the purpose of the submission, and pro-
viding specific information to identify

§530.10

the initial or amended service contract
to be corrected;

(2) A paper copy of the proposed cor-
rect terms. Corrections shall be indi-
cated as follows:

(i) Matter being deleted shall be
struck through; and

(ii) Matter to be added shall imme-
diately follow the language being de-
leted and be underscored;

(3) An affidavit from the filing party
attesting with specificity to the fac-
tual circumstances surrounding the
clerical or administrative error, with
reference to any supporting docu-
mentation;

(4) Documents supporting the clerical
or administrative error; and

(5) A brief statement from the other
party to the contract concurring in the
request for correction.

(6) If the request for correction is
granted, the carrier, agreement or con-
ference shall file the corrected con-
tract provisions using a special case
number as described in appendix A to
this part.

(d) Electronic transmission errors. An
authorized person who experiences a
purely technical electronic trans-
mission error or a data conversion
error in transmitting a service con-
tract filing or an amendment thereto is
permitted to file a Corrected Trans-
mission (‘‘CT”’) of that filing within 48
hours of the date and time of receipt
recorded in SERVCON (excluding Sat-
urdays, Sundays and legal public holi-
days). This time-limited permission to
correct an initial defective service con-
tract filing is not to be used to make
changes in the original service con-
tract rates, terms or conditions that
are otherwise provided for in para-
graphs 530.10(b) and (c) of this section.
The CT tab box in SERVCON must be
checked at the time of resubmitting a
previously filed service contract, and a
description of the corrections made
must be stated at the beginning of the
corrected service contract in a com-
ment box. Failure to check the CT box
and enter a description of the correc-
tion will result in the rejection of a file
with the same name, since documents
with duplicate file names or service
contract and amendment numbers are
not accepted by SERVCON.
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(e) Cancellation. (1) An account may
be adjusted for events and damages
covered by the service contract. This
shall include adjustment necessitated
by either liability for liquidated dam-
ages appearing in the service contract
as filed with the Commission under
§530.8(b)(7), or the occurrence of an
event described below in paragraph
(d)(2) of this section.

(2) In the event of cancellation as de-
fined in §530.10(a)(3):

(i) Further or continued implementa-
tion of the service contract is prohib-
ited; and

(ii) The cargo previously carried
under the contract shall be re-rated ac-
cording to the otherwise applicable tar-
iff provisions.

(f) If the amendment, correction or
cancellation affects an essential term
required to be published under §530.12
of this part, the statement of essential
terms shall be changed as soon as pos-
sible after the filing of the amendment
to accurately reflect the change to the
contract terms.

[64 FR 11206, Mar. 8, 1999, as amended at 64
FR 23793, May 4, 1999; 67 FR 39860, June 11,
2002; 68 FR 43327, July 22, 2003; 70 FR 10330,
Mar. 3, 2005]

§530.11 [Reserved]

Subpart C—Publication of
Essential Terms

§530.12

(a) Contents. All authorized persons
who have a duty to file service con-
tracts under §530.5 are also required to
make available to the public, contem-
poraneously with the filing of each
service contract with the Commission,
and in tariff format, a concise state-
ment of the following essential terms:

(1) The port ranges:

(i) Origin; and

(ii) Destination;

(2) The commodity or commodities
involved;

(3) The minimum volume or portion;
and

(4) The duration.

(b) Certainty of terms. The terms de-
scribed in paragraph (a) of this section
may not:

(1) Be uncertain, vague or ambiguous;
or

Publication.
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(2) Make reference to terms not ex-
plicitly detailed in the statement of es-
sential terms, unless those terms are
contained in a publication widely
available to the public and well known
within the industry.

(c) Location—(1) Generally. The state-
ment of essential terms shall be pub-
lished as a separate part of the indi-
vidual carrier’s automated tariff sys-
tem.

(2) Multi-party service contracts. For
service contracts in which more than
one carrier participates or is eligible to
participate, the statement of essential
terms shall be published:

(i) If the service contract is entered
into under the authority of a con-
ference agreement, then in that con-
ference’s automated tariff system;

(ii) If the service contract is entered
into under the authority of a non-con-
ference agreement, then in each of the
participating or eligible-to-participate
carriers’ individual automated tariff
systems, clearly indicating the rel-
evant FMC-assigned agreement num-
ber.

(d) References. The statement of es-
sential terms shall contain a reference
to the ‘““SC Number’” as described in
§530.8(d)(1).

(e) Terms. (1) The publication of the
statement of essential terms shall ac-
curately reflect the terms as filed con-
fidentially with the Commission.

(2) If any of the published essential
terms include information not required
to be filed with the Commission but
filed voluntarily, the statement of es-
sential terms shall so note.

(f) Agents. Common carriers, con-
ferences, or agreements may use agents
to meet their publication requirements
under this part.

(g) Commission listing. The Commis-
sion will publish on its website,
www.fmec.gov, a listing of the locations
of all service contract essential terms
publications.

(h) Updating statements of essential
terms. To ensure that the information
contained in a published statement of
essential terms is current and accu-
rate, the statement of essential terms
publication shall include a prominent
notice indicating the date of its most
recent publication or revision. When
the published statement of essential
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terms is affected by filed amendments,
corrections, or cancellations, the cur-
rent terms shall be changed and pub-
lished as soon as possible in the rel-
evant statement of essential terms.

[64 FR 11206, Mar. 8, 1999, as amended at 64
FR 23793, May 4, 1999]

Subpart D—Exceptions and
Implementation

§530.13 Exceptions and exemptions.

(a) Statutory exceptions. Service con-
tracts for the movement of the fol-
lowing, as defined in section 3 of the
Act (46 U.S.C. 40102), §530.3 or §520.2 of
this chapter, are excepted by section
8(c) of the Act (46 U.S.C. 40502) from the
requirements of that section, and are
therefore not subject to the require-
ments of this part:

(1) Bulk cargo;

(2) Forest products;

(3) Recycled metal scrap;

(4) New assembled motor vehicles;
and

(5) Waste paper or paper waste.

(b) Commission exemptions. Exemp-
tions from the requirements of this
part are governed by section 16 of the
Act (46 U.S.C. 40103) and Rule 67 of the
Commission’s Rules of Practice and
Procedure, §502.67 of this chapter. The
following commodities and/or services
are exempt from the requirements of
this part:

(1) Mail in foreign commerce. Transpor-
tation of mail between the United
States and foreign countries.

(2) Department of Defense cargo.
Transportation of U.S. Department of
Defense cargo moving in foreign com-
merce under terms and conditions ne-
gotiated and approved by the Military
Transportation Management Command
and published in a universal service
contract. An exact copy of the uni-
versal service contract, including any
amendments thereto, shall be filed
with the Commission as soon as it be-
comes available.

(c) Inclusion of excepted or exempted
matter. (1) The Commission will not ac-
cept for filing service contracts which
exclusively concern the commodities
or services listed in paragraph (a) or (b)
of this section.

(2) Service contracts filed with the
Commission may include the commod-

§530.14

ities or services listed in paragraph (a)
or (b) of this section only if:

(i) There is a tariff of general appli-
cability for the transportation, which
contains a specific commodity rate for
the commodity or service in question;
or

(ii) The service contract itself sets
forth a rate or charge which will be ap-
plied if the contract is canceled, as de-
fined in §530.10(a)(3).

(d) Waiver. Upon filing a service con-
tract pursuant to paragraph (c) of this
section, the service contract shall be
subject to the same requirements as
those for service contracts generally.

[64 FR 23793, May 4, 1999, as amended at 74
FR 50724, Oct. 1, 2009]

§530.14 Implementation

(a) Generally. Performance under a
service contract or amendment thereto
may not begin before the day it is ef-
fective and filed with the Commission.

(b) Prohibition or suspension. When the
filing parties receive notice that an
initial or amended service contract has
been prohibited under section 9(d) (46
U.S.C. 40704) or suspended under sec-
tion 11 of the Act (46 U.S.C. 41301-41302,
41305-41307(a)):

(1) Further or continued implementa-
tion of the service contract is prohib-
ited;

(2) All services performed under the
contract shall be re-rated in accord-
ance with the otherwise applicable tar-
iff provisions for such services with no-
tice to the shipper within five (5) days
of the date of prohibition or suspen-
sion; and

(3) Detailed notice shall be given to
the Commission under §530.9 within
thirty (30) days of:

(i) The re-rating or other account ad-
justment resulting from prohibition or
suspension under paragraph (b)(2) of
this section; or

(ii) Final settlement of the account
adjusted under §530.10.

(c) Agreements. If the prohibited or
suspended service contract was that of
an agreement with no common tariff,
the re-rating shall be in accordance
with the published tariff rates of the
carrier which transported the cargo in
effect at the time.

[64 FR 11206, Mar. 8, 1999, as amended at 74
FR 50724, Oct. 1, 2009]
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Subpart E—Recordkeeping and
Audit

§530.15 Recordkeeping and audit.

(a) Records retention for five years.
Every common carrier, conference or
agreement shall maintain original
signed service contracts, amendments,
and their associated records in an orga-
nized, readily accessible or retrievable
manner for a period of five (5) years
from the termination of each contract.

(b) (paragraph (b) is stayed until fur-
ther notice.) Where maintained. (1)
Service contract records shall be main-
tained in the United States, except
that service contract records may be
maintained outside the United States
if the Chairman or Secretary of an
agreement or President or Chief Execu-
tive Officer of the carrier certifies an-
nually by January 1, on a form to be
supplied by the Commission, that serv-
ice contract records will be made avail-
able as provided in paragraph (c) of this
section.

(2) Penalty. If service contract
records are not made available to the
Commission as provided in paragraph
(c) of this section, the Commission may
cancel any carrier’s or agreement’s
right to maintain records outside the
United States pursuant to the certifi-
cation procedure of paragraph (b) of
this section.

(¢) Production for audit within 30 days
of request. Every carrier or agreement
shall, upon written request of the
FMC’s Director, Bureau of Enforce-
ment, any Area Representative or the
Director, Bureau of Economics and
Agreements Analysis, submit copies of
requested original service contracts or
their associated records within thirty
(30) days of the date of the request.

(d) Agreement service contracts. In the
case of service contracts made by
agreements, the penalties for a failure
to maintain records pursuant to this
section shall attach jointly and sever-
ally on all of the agreement members
participating in the service contract in
question.
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§530.91 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The Commission has received OMB
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number
for this collection of information is
3072-0065.

APPENDIX A TO PART 530—INSTRUCTIONS
FOR THE FILING OF SERVICE CONTRACTS

Service contracts shall be filed in accord-
ance with the instructions found on the
Commission’s home page, http:/www.fmc.gov.

A. Registration, Log-on ID and Password

To register for filing, a carrier, conference,
agreement or publisher must submit the
Service Contract Registration Form (Form
FMC-83) to BTCL. A separate Service Con-
tract Registration Form is required for each
individual that will file service contracts.
BTCL will direct OIRM to provide approved
filers with a log-on ID and password. Filers
who wish a third party (publisher) to file
their service contracts must so indicate on
Form FMC-83. Authority for organizational
filing can be transferred by submitting an
amended registration form requesting the as-
signment of a new log-on ID and password.
The original log-on ID will be canceled when
a replacement log-on ID is issued. Log-on IDs
and passwords may not be shared with,
loaned to or used by any individual other
than the individual registrant. The Commis-
sion reserves the right to disable any log-on
ID that is shared with, loaned to or used by
parties other than the registrant.

B. Filing

After receiving a log-on ID and a password,
a filer may log-on to the service contract fil-
ing area on the Commission’s home page and
file service contracts. The filing screen will
request such information as: filer name, Reg-
istered Persons Index (““RPI’) number and
carrier RPI number (if different); Service
Contract and amendment number; and effec-
tive date. The filer will attach the entire
service contract file and submit it into the
system. When the service contract has been
submitted for filing, the system will assign a
filing date and an FMC control number, both
of which will be included in the acknowledg-
ment/confirmation message.

[64 FR 41042, July 29, 1999]
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EXHIBIT 1 TO PART 530—SERVICE CONTRACT REGISTRATION [FORM FMC-83]

EXHIBIT 1 -- SERVICE CONTRACT REGISTRATION [FORM FMC-83]
ORGANIZATION NO.

PLEASE TYPE OR PRINT
SERVICE CONTRACT REGISTRATION

(SEE ATTACHED INSTRUCTIONS)

1. This Registration is: [ ]Initial [ ] Amendment (Specify change)
[ ] Dial-up [ 1 Internet-based
2. Registrant

Full Legal Name of firm (or individual, if not a firm)

(Doing Business As)
3. Address of ()
Home Office (Number and Street) Telephone
)
(Number and Street) Fax
(City/State/Country) (Federal TIN Number) E-Mail
(optional)
4. Billing ()
Address If (Number and Street) Telephone
Different
)
(Number and Street) Fax
(City/State/Country) E-Mail
(optional)
5. Organization Number (If known),
6. Registrant Type [ ]voccC [ ]Tariff Publisher/Agent/Other
(Check one) [ ]Agreement [ ] Conference/Joint Service
7. Permissions Requested and Person granted these permissions (Check permissions that apply)
Full Legal Name
D" : of organization record l—_—IFile Service Contracts
8. Registered for Batch Filing Prior to May 1, 1999? (Y/N) If Yes, show date
If the person to perform the filing already has an existing Log-on, list only the Log-on for that person.
Existing Log-on
Signature of Authorized Official date Print or Type name of Authorized Official
FMC USE ONLY
Logon Initial Password ID Directory.
DateAsg / / AsgBy 3/01
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INSTRUCTIONS FOR FORM FMC-83

Instructions

Line 1. Registration. Indicate whether this
is the initial (first time) registration or an
amendment to an existing Service Contract
Registration.

Line 2. Registrant. This must be the full
legal name of the firm or individual reg-
istering for the FMC’s Service Contract Fil-
ing System and any trade names. The reg-
istrant name should match the corporate
charter or business license, conference mem-
bership, etc. It should be noted that the reg-
istrant name cannot be changed by the reg-
istrant after the registration without sub-
mission of an amended registration fee.

Line 3. Address of Home Office. The com-
plete street address should be shown in addi-
tion to the post office box. Also, provide the
registrant’s Federal Taxpayer Identification
Number (‘“TIN”’ Number).

Line 4. Billing Address if Different. This
should be completed if the billing address
differs from the home office address. Show
the firm name (if different from the reg-
istrant), street address and post office box (if
applicable).

Line 5. Organization Number. Complete if
known. (Regulated Persons Index or “RPI”
number.)

Line 6. Registrant Type. Indicate the type of
organization. A registrant cannot be more
than one type. This data cannot be changed
by the registrant after registration without
submission of an amended registration form.

Line 7. Permissions Requested and Person
Granted These Permissions. Delegation of the
authority to file should be noted here.

Maintenance of Organization Record—The
person listed in line 8 is authorized to access
the organization maintenance functions @.e.,
modify organization information, assign
publishers, affiliations, and d/b/as).

Service Contract Filing—The person listed in
line 8 is authorized only to submit filings.

Line 8. Certified for Batch Filing. Indicate
whether the registrant was registered with
software certified to perform batch filings
prior to May 1, 1999. Otherwise, the reg-
istrant must first be certified for batch filing
as outlined in 46 CFR part 530. After certifi-
cation, the registrant can submit an amend-
ed registration form to request permission
for a person in their organization to perform
the batch filing. If the person already has an
existing log-on, the log-on (not the password)
should be listed on the registration form.
Also, the certification date received from the
FMC should be listed on the registration
form.
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PART 531—NVOCC SERVICE
ARRANGEMENTS

Subpart A—General Provisions

Sec.
531.1
531.2
531.3
531.4
531.5

Purpose.

Scope and applicability.
Definitions.
Confidentiality.

Duty to file.

Subpart B—Filing Requirements

531.6 NVOCC Service Arrangements.

531.7 Notices.

531.8 Amendment, correction, cancellation,
and electronic transmission errors.

Subpart C—Publication of Essential Terms
531.9 Publication.

Subpart D—Exceptions and
Implementation

531.10 Excepted and exempted commodities.
531.11 Implementation.

Subpart E—Recordkeeping and Audit

531.12 Recordkeeping and audit.
531.13-531.98 [Reserved]

531.99 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.
APPENDIX A TO PART 531—INSTRUCTIONS FOR

THE FILING OF NVOCC SERVICE ARRANGE-
MENTS
EXHIBIT 1 TO PART 531—NVOCC SERVICE AR-
RANGEMENT REGISTRATION [FORM FMC-
78]
AUTHORITY: 46 U.S.C. 40103.

SOURCE: 69 FR 75853, Dec. 20, 2004, unless
otherwise noted.

Subpart A—General Provisions

§531.1 Purpose.

This part exempts NVOCCs from cer-
tain provisions of the Shipping Act.
The purpose of this part is to facilitate
the filing of NVOCC Service Arrange-
ments (‘“NSAs’’) and the publication of
certain essential terms of those NSAs
as they are exempt from the otherwise
applicable provisions of the Shipping
Act of 1984 (‘‘the Act’). This part en-
ables the Commission to review NSAs
to ensure that they and the parties to
them comport with the conditions of
the exemption as set forth below.

[69 FR 75853, Dec. 20, 2004, as amended at 74
FR 50724, Oct. 1, 2009]
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§531.2 Scope and applicability.

Only individual NVOCCs compliant
with the requirements of section 19 of
the Act (46 U.S.C. 40901-40904) and the
Commission’s regulations at 46 CFR
part 515 may enter into an NSA with
one or more NSA shippers subject to
the requirements of these rules. Any
NVOCC who has failed to maintain its
bond or license or had its tariff sus-
pended or cancelled by the Commission
is ineligible to offer and file NSAs.

[69 FR 75853, Dec. 20, 2004, as amended at 74
FR 50724, Oct. 1, 2009]

§531.3 Definitions.

When used in this part:

(a) Act means the Shipping Act of
1984 as amended by the Ocean Shipping
Reform Act of 1998;

(b) Affiliate means two or more enti-
ties which are under common owner-
ship or control by reason of being par-
ent and subsidiary or entities associ-
ated with, under common control with,
or otherwise related to each other
through common stock ownership or
common directors or officers.

(c) Amendment means any change to a
filed NSA which has prospective effect
and which is mutually agreed upon by
all parties to the NSA.

(d) Authoriced person means an
NVOCC or duly appointed agent who is
authorized to file NSAs on behalf of the
NVOCC and to publish the cor-
responding statement of essential
terms and is registered by the Commis-
sion to file under §531.5 and Appendix A
to this part.

(e) BTA means the Commission’s Bu-
reau of Trade Analysis, or its successor
bureau.

(f) BCL means the Commission’s Bu-
reau of Certification and Licensing, or
its successor bureau.

(g) Cancellation means an event which
is unanticipated by the NSA, in lia-
uidated damages or otherwise, and is
due to the failure of the NSA shipper to
tender minimum cargo as set forth in
the contract, unless such tender was
made impossible by an action of the
NVOCC.

(h) Commission or FMC means the
Federal Maritime Commission.

(i) Common carrier means a person
holding itself out to the general public

§531.3

to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that:

(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker, or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities:

(i) If the common carrier and the
owner of those commodities are wholly
owned, directly or indirectly, by a per-
son primarily engaged in the mar-
keting and distribution of those com-
modities and

(ii) Only with respect to those com-
modities.

(j) Correction means any change to a
filed NSA that has retroactive effect.

(k) Effective date means the date upon
which an NSA or amendment is sched-
uled to go into effect by the parties to
the NSA. An NSA or amendment be-
comes effective at 12:01 a.m. Eastern
Standard Time on the beginning of the
effective date. The effective date can-
not be prior to the filing date of the
NSA or amendment with the Commis-
sion.

(1) Expiration date means the last day
after which the entire NSA is no longer
in effect.

(m) File or filing (of NSAs or amend-
ments thereto) means the use of the
Commission’s electronic filing system
for receipt of an NSA or an amendment
thereto by the Commission, consistent
with the method set forth in Appendix
A of this part, and the recording of its
receipt by the Commission.

(n) OIT means the Commission’s Of-
fice of Information Technology, or its
successor office.

(0) NSA shipper means a cargo owner,
the person for whose account the ocean
transportation is provided, the person
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to whom delivery is to be made, a ship-
pers’ association, or an ocean transpor-
tation intermediary, as defined in sec-
tion 3(17)(B) of the Act (46 TU.S.C.
40102(16)), that accepts responsibility
for payment of all applicable charges
under the NSA.

(p) NVOCC  Service Arrangement
(“‘NSA”’) means a written contract,
other than a bill of lading or receipt,
between one or more NSA shippers and
an individual NVOCC or two or more
affiliated NVOCCs, in which the NSA
shipper makes a commitment to pro-
vide a certain minimum quantity or
portion of its cargo or freight revenue
over a fixed time period, and the
NVOCC commits to a certain rate or
rate schedule and a defined service
level. The NSA may also specify provi-
sions in the event of nonperformance
on the part of any party.

(a) Statement of essential terms means
a concise statement of the essential
terms of an NSA required to be pub-
lished under this part.

[69 FR 758563, Dec. 20, 2004, as amended at 70
FR 56580, Sept. 28, 2005; 74 FR 50724, Oct. 1,
2009]

§531.4 Confidentiality.

(a) All NSAs and amendments to
NSAs filed with the Commission shall,
to the fullest extent permitted by law,
be held in confidence by the Commis-
sion.

(b) Nothing contained in this part
shall preclude the Commission from
providing certain information from or
access to NSAs to another agency of
the Federal government of the United
States.

(c) Parties to a filed NSA may agree
to disclose information contained in it.
Breach of any confidentiality agree-
ment contained in an NSA by either
party will not, on its own, be consid-
ered a violation of these rules.

§531.5 Duty to file.

(a) The duty under this part to file
NSAs, amendments and notices, and to
publish statements of essential terms,
shall be upon the NVOCC acting as car-
rier party to the NSA.

(b) The Commission shall not order
any person to pay the difference be-
tween the amount billed and agreed
upon in writing with a common carrier

46 CFR Ch. IV (10-1-10 Edition)

or its agent and the amount set forth
in an NSA by that common carrier for
the transportation service provided.

(c) Filing may be accomplished by
any duly agreed-upon agent, as the par-
ties to the NSA may designate, and
subject to conditions as the parties
may agree.

(d) Registration—(1) Application. Au-
thority to file or delegate the author-
ity to file must be requested by a re-
sponsible official of the NVOCC in writ-
ing by submitting to BTA, either by
mail to 800 N. Capitol Street, NW.,
Washington, DC 20573, or by facsimile
to (202) 523-5867, a completed NSA Reg-
istration Form (FMC-78)(Exhibit 1 to
this part).

(2) Approved registrations. OIT shall
provide approved Registrants a log-on
identification number (‘‘I.D.”’) and
password for filing and amending
NSAs, and notify Registrants of such
approval via U.S. mail.

[69 FR 75853, Dec. 20, 2004, as amended at 70
FR 56580, Sept. 28, 2005]

Subpart B—Filing Requirements

§531.6 NVOCC Service Arrangements.

(a) Authorized persons shall file with
BTA, in the manner set forth in Appen-
dix A of this part, a true and complete
copy of every NSA or amendment be-
fore any cargo moves pursuant to that
NSA or amendment.

(b) Every NSA filed with the Com-
mission shall include the complete
terms of the NSA including, but not
limited to, the following:

(1) The origin port ranges in the case
of port-to-port movements and geo-
graphic areas in the case of through
intermodal movements;

(2) The destination port ranges in the
case of port-to-port movements and ge-
ographic areas in the case of through
intermodal movements;

(3) The commodity or commodities
involved;

(4) The minimum volume or portion;

(5) The service commitments;

(6) The line-haul rate;

(7) Liquidated damages for non-per-
formance (if any);

(8) Duration, including the

(i) Effective date; and

(ii) Expiration date;
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(9) The legal names and business ad-
dresses of the NSA parties; the legal
names of all affiliates of the NSA ship-
per entitled to access the NSA; the
names, titles and addresses of the rep-
resentatives signing the NSA for the
parties, except that in the case of an
NSA entered into by a shippers’ asso-
ciation, individual members need not
be named unless the contract includes
or excludes specific members; and the
date upon which the NSA was signed.
Subsequent references in the NSA to
the signatory parties shall be con-
sistent with the first reference. An
NVOCC party which enters into an
NSA that includes affiliates must ei-
ther:

(i) list the affiliates’
dresses; or

(ii) certify that this information will
be provided to the Commission upon re-
quest within ten (10) business days of
such request.

(10) A description of the shipment
records which will be maintained to
support the NSA and the address, tele-
phone number, and title of the person
who will respond to a request by mak-
ing shipment records available to the
Commission for inspection under
§531.12 of this part; and

(11) All other provisions of the NSA.

(c) Certainty of terms. The terms de-
scribed in paragraph (b) of this section
may not:

(1) Be uncertain, vague or ambiguous;
or

(2) Make reference to terms not ex-
plicitly contained in the NSA itself un-
less those terms are contained in a
publication widely available to the
public and well known within the in-
dustry. Reference may not be made to
a tariff of a common carrier other than
the NVOCC acting as carrier party to
the NSA.

(d) Other requirements. (1) For service
pursuant to an NSA, no NVOCC may,
either alone or in conjunction with any
other person, directly or indirectly,
provide service in the liner trade that
is not in accordance with the rates,
charges, classifications, rules and prac-
tices contained in a filed NSA.

(2) For service pursuant to an NSA,
no NVOCC, may, either alone or in con-
junction with any other person, di-
rectly or indirectly, engage in any un-

business ad-

§531.6

fair or unjustly discriminatory prac-
tice in the matter of rates or charges
with respect to any port; and

(3) For service under an NSA, no
NVOCC may, either alone or in con-
junction with any other person, di-
rectly or indirectly, give any undue or
unreasonable preference or advantage
or impose any undue or unreasonable
prejudice or disadvantage with respect
to any port.

(4) No NVOCC may knowingly and
willfully enter into an NSA with an
ocean transportation intermediary
that does not have a tariff and a bond,
insurance, or other surety as required
by sections 8 (46 U.S.C. 40501-40503) and
19 (46 U.S.C. 40901-40904) of the Act.

(e) Format requirements. Every NSA
filed with BTA shall include, as set
forth in Appendix A to this part:

(1) A unique NSA number of more
than one (1) but less than ten (10) al-
phanumeric characters in 1length
(““NSA Number’’); and

(2) A consecutively numbered amend-
ment number no more than three digits
in length, with initial NSAs using ‘0"
(‘“‘Amendment number’’); and

(3) An indication of the method by
which the statement of essential terms
will be published.

(f) Exception in case of malfunction of
Commission electronic filing system. (1) In
the event that the Commission’s elec-
tronic filing system is not functioning
and cannot receive NSAs filings for
twenty-four (24) continuous hours or
more, affected parties will not be sub-
ject to the requirements of paragraph
(a) of this section and §531.11 that an
NSA be filed before cargo is shipped
under it.

(2) However, NSAs which go into ef-
fect before they are filed due to a mal-
function of the Commission’s elec-
tronic filing system pursuant to para-
graph (f)(1) of this section, must be
filed within twenty-four (24) hours of
the Commission’s electronic filing sys-
tem’s return to service.

(3) For an NSA that is effective with-
out filing due to a malfunction of the
Commission’s filing system, failure to
file that NSA within twenty-four (24)
hours of the Commission’s electronic
filing system’s return to service will be
considered a violation of these regula-
tions.
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(g) Failure to comply with the provi-
sions of this section shall result in the
application of the terms of the other-
wise applicable tariff.

[69 FR 758563, Dec. 20, 2004, as amended at 70
FR 56580, Sept. 28, 2005; 74 FR 50724, Oct. 1,
2009]

§531.7 Notices.

Within thirty (30) days of the occur-
rence of any event listed below, there
shall be filed with the Commission,
pursuant to the same procedures as
those followed for the filing of an
amendment pursuant to §531.5 and Ap-
pendix A to this part, a detailed notice
of:

(a) Correction;

(b) Cancellation;

(c) Adjustment of accounts, by re-
rating, liquidated damages, or other-
wise;

(d) Final settlement of any account
adjusted as described in paragraph (c)
of this section; and

(e) Any change to the name, legal
name and/or business address of any
NSA party.

§531.8 Amendment,
cellation, and
mission errors.

can-
trans-

correction,
electronic

(a) Amendment. (1) NSAs may be
amended by mutual agreement of the
parties. Amendments shall be filed
electronically with the Commission in
the manner set forth in §531.5 and Ap-
pendix A to this part.

(i) Where feasible, NSAs should be
amended by amending only the af-
fected specific term(s) or subterms.

(ii) Bach time any part of an NSA is
amended, the filer shall assign a con-
secutive amendment number (up to
three digits), beginning with the num-
ber ““1.”

(iii) Each time any part of a filed
NSA is amended, the ‘‘Filing Date”
will be the date of filing of the amend-
ment.

(2) [Reserved]

(b) Correction. (1) Requests shall be
filed, in duplicate, with the Commis-
sion’s Office of the Secretary within
forty-five (45) days of the NSA’s filing
with the Commission, accompanied by
remittance of a $276 service fee.

(2) Requests shall include:
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(i) A letter of transmittal explaining
the purpose of the submission, and pro-
viding specific information to identify
the initial or amended NSA to be cor-
rected;

(ii) A paper copy of the proposed cor-
rect terms. Matter to be deleted shall
be struck through and matter to be
added shall immediately follow the
language being deleted and under-
scored;

(iii) An affidavit from the filing
party attesting with specificity to the
factual circumstances surrounding the
clerical or administrative error, with
reference to any supporting docu-
mentation;

(iv) Documents supporting the cler-
ical or administrative error; and

(v) A brief statement from the other
party to the NSA concurring in the re-
quest for correction.

(3) If the request for correction is
granted, the carrier party shall file the
corrected provisions using a special
case number as described in Appendix
A to this part.

(c) Electronic transmission errors. (1)
An authorized person who experiences
a purely technical electronic trans-
mission error or a data conversion
error in transmitting an NSA filing or
an amendment thereto is permitted to
file a Corrected Transmission (‘‘CT”’) of
that filing within 48 hours of the date
and time of receipt recorded in the
Commission’s electronic filing system
(excluding Saturdays, Sundays and
legal public holidays). This time-lim-
ited permission to correct an initial de-
fective NSA filing is not to be used to
make changes in the original NSA
rates, terms or conditions that are oth-
erwise provided for in §531.6(b). The CT
tab box in the Commission’s electronic
filing system must be checked at the
time of resubmitting a previously filed
NSA, and a description of the correc-
tions made must be stated at the be-
ginning of the corrected NSA in a com-
ment box. Failure to check the CT box
and enter a description of the correc-
tion will result in the rejection of a file
with the same name, as documents
with duplicate file names or NSA and
amendment numbers are not accepted
by the FMC’s electronic filing system.

(2) [Reserved]
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(d) Cancellation. (1) An account may
be adjusted for events and damages
covered by the NSA. This shall include
adjustment necessitated by either li-
ability for liquidated damages appear-
ing in the NSA as filed with the Com-
mission under §531.6(b)(7), or the occur-
rence of an event described below in
paragraph (d)(2) of this section.

(2) In the event of cancellation as de-
fined in §531.3(g):

(i) Further or continued implementa-
tion of the NSA is prohibited; and

(ii) The cargo previously carried
under the NSA shall be re-rated accord-
ing to the otherwise applicable tariff
provisions.

(e) If the amendment, correction or
cancellation affects an essential term
required to be published under §531.9,
the statement of essential terms shall
be changed as soon as possible after the
filing of the amendment to accurately
reflect the change to the NSA terms.

Subpart C—Publication of
Essential Terms

§531.9 Publication.

(a) Contents. All authorized persons
who choose to file NSAs under this
part are also required to make avail-
able to the public, contemporaneously
with the filing of each NSA with the
Commission, and in tariff format, a
concise statement of the following es-
sential terms:

(1) The port ranges:

(i) origin; and

(ii) destination;

(2) The commodity or commodities
involved;

(3) The minimum volume or portion;
and

(4) The duration.

(b) Certainty of terms. The terms de-
scribed in paragraph (a) of this section
may not:

(1) Be uncertain, vague or ambiguous;
or

(2) Make reference to terms not ex-
plicitly detailed in the statement of es-
sential terms, unless those terms are
contained in a publication widely
available to the public and well known
within the industry. Reference may not
be made to a tariff of a common carrier
other than the NVOCC party to the
NSA.

§531.10

(c) Location. The statement of essen-
tial terms shall be published as a sepa-
rate part of the individual NVOCC’s
automated tariff system.

(d) References. The statement of es-
sential terms shall contain a reference
to the “NSA Number’”’ as described in
§531.6(e)(1).

(e) Terms. (1) The publication of the
statement of essential terms shall ac-
curately reflect the terms as filed with
the Commission.

(2) If any of the published essential
terms include information not required
to be filed with the Commission but
filed voluntarily, the statement of es-
sential terms shall so note.

(f) Commission listing. The Commis-
sion will publish on its website,
www.fme.gov, a listing of the locations
of all NSA essential terms publica-
tions.

(g) Updating statements of essential
terms. To ensure that the information
contained in a published statement of
essential terms is current and accu-
rate, the statement of essential terms
publication shall include a prominent
notice indicating the date of its most
recent publication or revision. When
the published statement of essential
terms is affected by filed amendments,
corrections, or cancellations, the cur-
rent terms shall be changed and pub-
lished as soon as possible in the rel-
evant statement of essential terms.

Subpart D—Exceptions and
Implementation

§531.10 Excepted and exempted com-
modities.

(a) Statutory exceptions. NSAs for the
movement of the following, as defined
in section 3 of the Act (46 U.S.C. 40102)
and §530.3 or §520.2 of this chapter, are
not subject to the conditions of this ex-
emption:

(1) Bulk cargo;

(2) Forest products;

(3) Recycled metal scrap;

(4) New assembled motor vehicles;
and

(5) Waste paper or paper waste.

(b) Commission exemptions. The fol-
lowing commodities and/or services are
not subject to the conditions of this ex-
emption:
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(1) Mail in foreign commerce. Transpor-
tation of mail between the United
States and foreign countries.

(2) Department of Defense cargo.
Transportation of U.S. Department of
Defense cargo moving in foreign com-
merce under terms and conditions ap-
proved by the Military Transportation
Management Command and published
in a universal service contract. An
exact copy of the universal service con-
tract, including any amendments
thereto, shall be filed with the Com-
mission as soon as it becomes avail-
able.

(c) Inclusion of excepted or exempted
matter. (1) The Commission will not ac-
cept for filing NSAs which exclusively
concern the commodities or services
listed in paragraph (a) or (b) of this
section.

(2) NSAs filed with the Commission
may include the commodities or serv-
ices listed in paragraph (a) or (b) of
this section only if:

(i) There is a tariff of general appli-
cability for the transportation, which
contains a specific commodity rate for
the commodity or service in question;
or

(ii) The NSA itself sets forth a rate
or charge which will be applied if the
NSA is canceled, as defined in §531.3(e)
and §531.8(d).

(d) Waiver. Upon filing an NSA pursu-
ant to paragraph (c) of this section, the
NSA shall be subject to the same re-
quirements as those for NSAs gen-
erally.

[69 FR 75853, Dec. 20, 2004, as amended at 74
FR 50725, Oct. 1, 2009]

§531.11 Implementation.

Generally. Performance under an NSA
or amendment thereto may not begin
before the day it is effective and filed
with the Commission.

Subpart E—Recordkeeping and
Audit

§531.12 Recordkeeping and audit.

(a) Records retention for five years.
Every NVOCC shall maintain original
signed NSAs, amendments, and their
associated records in an organized,
readily accessible or retrievable man-
ner for a period of five (5) years from
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the termination of each NSA. These
records must be kept in a form that is
readily available and usable to the
Commission; electronically maintained
records shall be no less accessible than
if they were maintained in paper form.

(b) Production for audit within 30 days
of request. Every NVOCC shall, upon
written request of the FMC’s Director,
Bureau of Enforcement, any Area Rep-
resentative or the Director, Bureau of
Trade Analysis, submit copies of re-
quested original NSAs or their associ-
ated records within thirty (30) days of
the date of the request.

§531.13-531.98 [Reserved]

§531.99 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The Commission has received OMB
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number
for this collection of information is
3072-0070. The valid control number for
form FMC-78 is 3072-0070.

[69 FR 75853, Dec. 20, 2004, as amended at 70
FR 31370, June 1, 2005]

APPENDIX A TO PART 531—INSTRUCTIONS
FOR THE FILING OF NSAS

NSAs shall be filed in accordance with the
instructions found on the Commission’s
home page, http:/www.fmec.gov.

A. REGISTRATION, LOG-ON I.D. AND PASSWORD

To register for filing, an NVOCC or author-
ized agent must submit the NSA Registra-
tion Form (Form FMC-78) to BTA. A sepa-
rate NSA Registration Form is required for
each individual that will file NSAs. BTA will
direct OIT to provide approved filers with a
log-on identification number (“‘I.D.”) and
password. Filers who would like a third
party (agent/publisher) to file their NSAs
must so indicate on Form FMC-78. Authority
for filing can be transferred by submitting
an amended registration form requesting the
assignment of a new log-on I.D. and pass-
word. The original log-on ID will be canceled
when a replacement log-on I.D. is issued.
Log-on I.D.s and passwords may not be
shared with, loaned to or used by any indi-
vidual other than the individual registrant.
The Commission reserves the right to disable
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any log-on 1.D. that is shared with, loaned to
or used by parties other than the registrant.

B. FILING

After receiving a log-on I.D. and a pass-
word, a filer may log-on to the NSA filing
area on the Commission’s home page and file
NSAs. The filing screen will request such in-
formation as: filer name, organization num-

Pt. 531, App. A

ber (‘‘Registered Persons Index’ or “RPI”
number); NSA and amendment number; ef-
fective date and file name. The filer will at-
tach the entire NSA file and submit it into
the system. When the NSA has been sub-
mitted for filing, the system will assign a fil-
ing date and an FMC control number, both of
which will be included in the acknowledg-
ment/confirmation message.

Instructions for Form FMC-78

Completed Form FMC-78 should be sent by mail or facsimile to:

Federal Maritime Commission
Bureau of Trade Analysis

800 N. Capitol Street, NW
Washington, DC 20573-0001
Fax (202) 523-5867

Line 1. Organization Number. This is the same as the Regulated Persons Index ("RPI") Number.

Line 2. Registrant. Provide the full name of the firm or individual registering for the automated NSA filing system and
any trade names. The Registrant's name should match the corporate charter or business license, etc. The
Registrant's name cannot be changed without submission of an amended registration form.

Line 3. FMC License Number. Provide name of Registrant as licensed by the Commission and date of the
effectiveness of that license. If Registrant is a bonded but unlicensed foreign-based NVOCC operating pursuant to
Commission's regulations at 46 C.F.R. § 515.3, indicate the name and address of the agent for service of process as
required by 46 C.F.R. § 515.24. The name and address of the agent for service of process must be the same as that
appearing in the NVOCC's tariff, as provided by 46 C.F.R. § 520.11 (b).

Line 4. Registration. Indicate whether this is the initial (first time) registration or an amendment to an existing NSA
registration.

Line 5. Address of Headquarters Office. The complete street address of the Registrant's principal place of
business should be shown in addition to a post office box (if any). Post office box alone is insufficient. Provide the
Registrant's Federal Taxpayer Identification Number, if any.

Line 6. Mailing Address (if different). Provide the mailing address only if it differs from the headquarters address
listed in Line 5. Show the street address as well as any post office box. This is the address to which the Registrant's
log-on 1.D. and password will be mailed via U.S. mail. Also, if the log-on 1.D. and password is to be mailed to a third
party, indicate here.

Line 7. Persons to be granted registration. Provide the full name of the individual for whom the log-on I.D. and
password is requested. If you wish to transfer a log-on I.D. from an existing registration to a new individual, indicate
the name of the new registrant and the log-on 1.D. to be assigned.

Line 8. Registration by Third Party. Indicate, by checking the applicable box, whether the person to be granted
registration in Line 7 is a third party (publisher, agent, etc.) of the registrant named in Line 1. The registration must be
accompanied by an indication that the NVOCC has authorized the third party to file NVOCC service arrangements
and related documents on its behalf. ’

Line 9. Signature of Authorized Official. Indicate the date the registration was signed and title of authorized official.
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Paperwork Reduction Act Notice.

The ion of this i ion is ized g y by section 16 of the Shipping Act of 1984, 46 U.S.C. app. §
1715.

This is an optional form. Submission is completely voluntary. Failure to submit this form will in no way impact the
Federal Maritime Commission's assessment of your firm's financial responsibility; however, you will not be able to use
the exemption set forth in the Commission's rules at 46 C.F.R. part 531.

You are not required to provide the information requested on a form that is subject to the Paperwork Reduction Act
unless the form displays a valid OMB control number. The valid control number for this information collection is 3072-
0070 Copies of this form will be maintained until the filer indicates s/he will no longer file NSAs into the electronic
filing system.

The time needed to complete and file this form will vary i i The total
average time to complete this form is: Recordkeeping, 20 minutes; Leammg about the form, 20 minutes; Preparing
and sending the form to the FMC, 20 minutes.

If you have comments concerning the accuracy of these time estimates or suggestions for making this form simpler,
we would be happy to hear from you. You can write to the Secretary, Federal Maritime Commission, 800 North

Capitol Street, N.W., Washington, D.C. 20573-0001, or e-mail: secretary@fmc.gov.
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EXHIBIT 1 - NVOCC SERVICE ARRANGEMENT REGISTRATION [FORM FMC-78]
OMB No. 3072-0070 (exp. date: 3/31/2008) FORM FMC-78
PLEASE TYPE OR PRINT

NVOCC SERVICE ARRANGEMENT REGISTRATION
(SEE ATTACHED INSTRUCTIONS)

1. Organization No.

2. Registrant
Full Legal Name of firm (or individual, if not a firm)
(Doing Business As or Trade Name)
3. a. NVOCC OTI License No. Effective date:
MM/DD/YYYY
OR b. If foreign-based unlicensed NVOCC, provide the following information for
agent for service of process:
Name:
Address:
4. This Registration is: [] Initial [ ] Amendment (Specify change)
5. Headquarters Address
( )
(Number and Street) Telephone
)
(Number and Street) Fax
(City/State/Zip/Country) (Federal TIN Number, if any) E-Mail (optional)
6. Mailing Address (If different)
c/o name,
Address
Telephone )
Fax )

Email (optional)

7. Person(s) to be granted registration. Please list individual(s) for whom a log-on identifier
is requested. If this is a transfer of log-on, please list the existing name and existing log-on
ID: Name: Existing Log-on:

8. Is the person listed in question 7 a third party? (check one) [] Yes [] No. If yes, a letter
of authority must be submitted with this form.

9.
Signature of Authorized Official Print or type name of Authorized Official
date (MM/DD/YYYY) Title of Authorized Official
DR
FMC USE ONLY
Logon 1D Directory. DateAsg / / AsgBy

11/04 (rev’'d 12/04)(rev’d 3/05)

201



Pt. 535

[69 FR 758563, Dec. 20, 2004, as amended at 70
FR 31370, June 1, 2005; 74 FR 50725, Oct. 1,
2009]

PART 535—OCEAN COMMON
CARRIER AND MARINE TERMINAL
OPERATOR AGREEMENTS SUB-
JECT TO THE SHIPPING ACT OF
1984

Subpart A—General Provisions

Sec.

535.101
535.102
535.103
535.104

Authority.
Purpose.
Policies.
Definitions.

Subpart B—Scope

535.201
535.202

Subject agreements.
Non-subject agreements.

Subpart C—Exemptions

535.301 Exemption procedures.

535.302 Exemptions for certain modifica-
tions of effective agreements.

535.303 Husbanding agreements—exemption.

535.304 Agency agreements—exemption.

535.306 Equipment interchange agree-
ments—exemption.

535.306 Nonexclusive transshipment agree-
ments—exemption.

535.307 Agreements between or among whol-
ly-owned subsidiaries and/or their par-
ent—exemption.

535.309 Marine terminal services agree-
ments—exemption.
535.310 Marine terminal facilities agree-

ments—exemption.

535.311 Low market share agreements—ex-
emption.

535.312 Vessel charter party—exemption.

Subpart D—Filing of Agreements

535.401
535.402
535.403

General requirements.

Complete and definite agreements.

Form of agreements.

535.404 Agreement provisions.

535.406 Organization of conference agree-
ments.

535.406 Modification of agreements.

535.407 Application for waiver.

535.408 Activities that may be conducted
without further filings.

Subpart E—Information Form Requirements

535.501 General requirements.

535.502 Agreements subject to the Informa-
tion Form requirements.

535.503 Information Form.

535.504 Application for waiver.
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Subpart F—Action on Agreements

535.601 Preliminary
agreements.

535.602 FEDERAL REGISTER hotice.

535.603 Comment.

535.604 Waiting period.

535.606 Requests for expedited review.

535.606 Requests for additional information.

535.607 Failure to comply with requests for
additional information.

535.608 Confidentiality of submitted mate-
rial.

535.609 Negotiations.

review—rejection of

Subpart G—Reporting Requirements

535.701 General requirements.

535.702 Agreements subject to Monitoring
Report and alternative periodic reporting
requirements.

535.703 Monitoring Report form.

535.704 Filing of minutes.

535.706 Application for waiver.

Subpart H—Mandatory and Prohibited
Provisions

535.801 Independent action.

535.802 Service contracts.

535.803 Ocean freight forwarder compensa-
tion.

Subpart |I—Penalties

535.901 Failure to file.
535.902 Falsification of reports.

Subpart J—Paperwork Reduction

535.991 OMB control numbers assigned pur-
suant to the Paperwork Reduction Act.

APPENDIX A TO PART 535—INFORMATION FORM
AND INSTRUCTIONS

APPENDIX B TO PART 535—MONITORING RE-
PORT AND INSTRUCTIONS

AUTHORITY: 5 U.S.C. 553; 46 U.S.C. 305,
40101-40104, 4030140307, 40501-40503, 40901-
40904, 41101-41109, 41301-41302, and 41305-41307.

SOURCE: 69 FR 64414, Nov. 4, 2004, unless
otherwise noted.

Subpart A—General Provisions

§535.101 Authority.

The rules in this part are issued pur-
suant to the authority of section 4 of
the Administrative Procedure Act (b
U.S.C. 553), sections 2, 3, 4, 5, 6, 7, 8, 10,
11, 13, 15, 16, 17, and 19 of the Shipping
Act of 1984 (‘‘the Act”) (46 U.S.C. 305,
40101-40104, 40301-40307, 40501-40503,
40901-40904, 41101-41109, 41301-41302, and
41305-41307), and the Ocean Shipping
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Reform Act of 1998, Pub. L. 105-258, 112
Stat. 1902.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.102

This part implements those provi-
sions of the Act that govern agree-
ments by or among ocean common car-
riers and agreements among marine
terminal operators and among one or
more marine terminal operators and
one Oor more ocean common carriers.
This part also sets forth more specifi-
cally certain procedures provided for in
the Act.

Purpose.

§535.103 Policies.

(a) The Act requires that agreements
be processed and reviewed, upon their
initial filing, according to strict statu-
tory deadlines. This part is intended to
establish procedures for the orderly
and expeditious review of filed agree-
ments in accordance with the statu-
tory requirements.

(b) The Act requires that agreements
be reviewed, upon their initial filing,
to ensure compliance with all applica-
ble provisions of the Act and empowers
the Commission to obtain information
to conduct that review. This part iden-
tifies those types of agreements that
must be accompanied by information
submissions when they are first filed,
and sets forth the kind of information
for certain agreements that the Com-
mission believes relevant to that re-
view. Only information that is relevant
to such a review is requested. It is the
policy of the Commission to keep the
costs of regulation to a minimum and
at the same time obtain information
needed to fulfill its statutory responsi-
bility.

(c) To further the goal of expedited
processing and review of agreements
upon their initial filing, agreements
are required to meet certain minimum
requirements as to form. These re-
quirements are intended to ensure ex-
pedited review and should assist par-
ties in preparing agreements. These re-
quirements as to form do not affect the
substance of an agreement and are in-
tended to allow parties the freedom to
develop innovative commercial rela-
tionships and provide efficient and eco-
nomic transportation systems.

§535.103

(d) The Act itself excludes certain
agreements from the filing require-
ments and authorizes the Commission
to exempt other classes of agreements
from any requirement of the Act or
this part. To minimize delay in the im-
plementation of routine agreements
and to avoid the private and public
cost of unnecessary regulation, certain
classes of agreements are exempt from
the filing requirements of this part.

(e) Under the regulatory framework
established by the Act, the role of the
Commission as a monitoring agency
has been enhanced. The Act favors
greater freedom in allowing parties to
form their commercial arrangements.
This, however, requires greater moni-
toring of agreements after they have
become effective to assure their con-
tinued compliance with all applicable
provisions of the Act. The Act empow-
ers the Commission to impose certain
recordkeeping and reporting require-
ments. This part identifies those agree-
ments that require specific record re-
tention and reporting to the Commis-
sion and prescribes the applicable pe-
riod of record retention, the form and
content of such reporting, and the ap-
plicable time periods for filing with the
Commission. Only information that is
necessary to assure that the Commis-
sion’s monitoring responsibilities will
be fulfilled is requested.

(f) The Act requires that conference
agreements contain certain mandatory
provisions. Each conference agreement
must:

(1) State its purpose;

(2) Provide reasonable and equal
terms and conditions for admission and
readmission to membership;

(3) Allow for withdrawal from mem-
bership upon reasonable notice without
penalty;

(4) Require an independent neutral
body to police the conference, if re-
quested by a member;

(5) Prohibit conduct specified in sec-
tions 10(c)(1) or 10(c)(3) of the Act (46
U.S.C. 41105(1) or 41105(3));

(6) Provide for a consultation proc-
ess;

(7) Establish procedures for consid-
ering shippers’ requests and com-
plaints; and

(8) Provide for independent action.
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(g) To promote competitive and effi-
cient transportation and a greater reli-
ance on the marketplace, the Act
places limits on carriers’ agreements
regarding service contracts. Carriers
may not enter into an agreement to
prohibit or restrict members from en-
gaging in contract negotiations, may
not require members to disclose service
contract negotiations or terms and
conditions (other than those required
to be published), and may not adopt
mandatory rules or requirements af-
fecting the right of an agreement mem-
ber or agreement members to negotiate
and enter into contracts. However,
agreement members may adopt vol-
untary guidelines covering the terms
and procedures of members’ contracts.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.104 Definitions.

When used in this part:

(a) Agreement means an under-
standing, arrangement, or association,
written or oral (including any modi-
fication, cancellation or appendix) en-
tered into by or among ocean common
carriers and/or marine terminal opera-
tors, but does not include a maritime
labor agreement.

(b) Antitrust laws means the Act of
July 2, 1890 (ch. 647, 26 Stat. 209), 15
U.S.C. 1, as amended; the Act of Octo-
ber 15, 1914 (ch. 323, 38 Stat. 730), 156
U.S.C. 12, as amended; the Federal
Trade Commission Act (38 Stat. 717), 15
U.S.C. 41, as amended; sections 73 and
74 of the Act of August 27, 1894 (28 Stat.
570), 15 U.S.C. 8, 9, as amended; the Act
of June 19, 1936 (ch. 592, 49 Stat. 1526),
15 U.S.C. 13, as amended; the Antitrust
Civil Process Act (76 Stat. 548), 15
U.S.C. 1311, note as amended; and
amendments and Acts supplementary
thereto.

(c) Appendix means a document con-
taining additional material of limited
application and appended to an agree-
ment, distinctly differentiated from
the main body of the basic agreement.

(d) Assessment agreement means an
agreement, whether part of a collective
bargaining agreement or negotiated
separately, that provides for collec-
tively bargained fringe benefit obliga-
tions on other than a uniform man-
hour basis regardless of the cargo han-
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dled or type of vessel or equipment uti-
lized.

(e) Capacity rationalication means a
concerted reduction, stabilization,
withholding, or other limitation in any
manner whatsoever by ocean common
carriers on the size or number of ves-
sels or available space offered collec-
tively or individually to shippers in
any trade or service.

(f) Common carrier means a person
holding itself out to the general public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for com-
pensation that:

(1) Assumes responsibility for the
transportation from the port or point
of receipt to the port or point of des-
tination; and

(2) Utilizes, for all or part of that
transportation, a vessel operating on
the high seas or the Great Lakes be-
tween a port in the United States and
a port in a foreign country, except that
the term does not include a common
carrier engaged in ocean transpor-
tation by ferry boat, ocean tramp, or
chemical parcel tanker, or by a vessel
when primarily engaged in the carriage
of perishable agricultural commodities:

(i) If the common carrier and the
owner of those commodities are wholly
owned, directly or indirectly, by a per-
son primarily engaged in the mar-
keting and distribution of those com-
modities; and

(ii) Only with respect to those com-
modities.

(g) Conference agreement means an
agreement between or among two or
more ocean common carriers that pro-
vides for the fixing of and adherence to
uniform tariff rates, charges, practices,
and conditions of service relating to
the receipt, carriage, handling and/or
delivery of passengers or cargo for all
members. The term does not include
joint service, pooling, sailing, space
charter, or transshipment agreements.

(h) Consultation means a Dprocess
whereby a conference and a shipper
confer for the purpose of promoting the
commercial resolution of disputes and/
or the prevention and elimination of
the occurrence of malpractices.

(i) Cooperative working agreement
means an agreement that establishes
exclusive, preferential, or cooperative
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working relationships that are subject
to the Act, but that do not fall pre-
cisely within the parameters of any
specifically defined agreement.

(j) Effective agreement means an
agreement effective under the Act.

(k) Equal access agreement means an
agreement between ocean common car-
riers of different nationalities, as de-
termined by the incorporation or domi-
cile of the carriers’ operating compa-
nies, whereby such ocean common car-
riers associate for the purpose of gain-
ing reciprocal access to cargo that is
otherwise reserved by national decree,
legislation, statute or regulation to
carriage by the merchant marine of the
carriers’ respective nations.

(1) Independent neutral body means a
disinterested third party, authorized
by a conference and its members to re-
view, examine, and investigate alleged
breaches or violations of the con-
ference agreement and/or the con-
ference’s properly promulgated tariffs,
rules, or regulations by any member of
the conference.

(m) Information Form means the form
containing economic information that
must accompany the filing of certain
agreements and modifications.

(n) Interconference agreement means
an agreement between conferences.

(0)(1) Joint service agreement means an
agreement between ocean common car-
riers operating as a joint venture
whereby a separate service is estab-
lished that:

(i) Holds itself out in its own distinct
operating name;

(ii) Independently fixes its own rates,
charges, practices, and conditions of
service or chooses to participate under
its operating name in another agree-
ment that is duly authorized to deter-
mine and implement such activities;

(iii) Independently publishes its own
tariff or chooses to participate under
its operating name in an otherwise es-
tablished tariff;

(iv) Issues its own bills of lading; and

(v) Acts generally as a single carrier.

(2) The common use of facilities in a
joint service may occur, and there is no
competition between members for
cargo in the agreement trade; but they
otherwise maintain their separate
identities.

§535.104

(p) Marine terminal facilities means
one or more structures (and services
connected therewith) comprising a ter-
minal unit, including, but not limited
to docks, Dberths, piers, aprons,
wharves, warehouses, covered and/or
open storage space, cold storage plants,
grain elevators and/or bulk cargo load-
ing and/or unloading structures, land-
ings, and receiving stations, used for
the transmission, care and convenience
of cargo and/or passengers or the inter-
change of same between land and ocean
common carriers or between two ocean
common carriers. This term is not lim-
ited to waterfront or port facilities and
includes so-called off-dock container
freight stations at inland locations and
any other facility from which inbound
waterborne cargo may be tendered to
the consignee or outbound cargo may
be received from shippers for vessel or
container loading.

(a) Marine terminal operator means a
person engaged in the United States in
the business of furnishing wharfage,
dock, warehouse, or other terminal fa-
cilities in connection with a common
carrier, or in connection with a com-
mon carrier and a water carrier subject
to subchapter II of chapter 135 of title
49 U.S.C. This term does not include
shippers or consignees who exclusively
furnish marine terminal facilities or
services in connection with tendering
or receiving proprietary cargo from a
common carrier or water carrier.

(r) Maritime labor agreement means a
collective-bargaining agreement be-
tween an employer subject to the Act
or group of such employers, and a labor
organization representing employees in
the maritime or stevedoring industry,
or an agreement preparatory to such a
collective-bargaining agreement
among members of a multi-employer
bargaining group, or an agreement spe-
cifically implementing provisions of
such a collective-bargaining agreement
or providing for the formation, financ-
ing or administration of a multi-em-
ployer bargaining group; but the term
does not include an assessment agree-
ment.

(s) Modification means any change, al-
teration, correction, addition, deletion,
or revision of an existing effective
agreement or to any appendix to such
an agreement.
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(t) Monitoring Report means the re-
port containing economic information
that must be filed at defined intervals
with regard to certain agreements that
are effective under the Act.

(u) Ocean common carrier means a
common carrier that operates, for all
or part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port in the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ocean
tramp, or chemical parcel-tanker.

(v) Ocean freight forwarder means a
person in the United States that dis-
patches shipments from the United
States via common carriers and books
or otherwise arranges space for those
shipments on behalf of shippers; and
processes the documentation or per-
forms related activities incident to
those shipments.

(w) Person means individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by
the laws of the United States or of a
foreign country.

(x) Pooling agreement means an agree-
ment between ocean common carriers
that provides for the division of cargo
carryings, earnings, or revenue and/or
losses between the members in accord-
ance with an established formula or
scheme.

(y) Port means the place at which an
ocean common carrier originates or
terminates (and/or transships) its ac-
tual ocean carriage of cargo or pas-
sengers as to any particular transpor-
tation movement.

(z) Rate, for purposes of this part, in-
cludes both the basic price paid by a
shipper to an ocean common carrier for
a specified level of transportation serv-
ice for a stated quantity of a particular
commodity, from origin to destination,
on or after a stated effective date or
within a defined time frame, and also
any accessorial charges or allowances
that increase or decrease the total
transportation cost to the shipper.

(aa) Rate agreement means an agree-
ment between ocean common carriers
that authorizes the discussion of or
agreement on, either on a binding basis
under a common tariff or on a non-
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binding basis,
charge.

(bb) Sailing agreement means an
agreement between ocean common car-
riers to provide service by establishing
a schedule of ports that each carrier
will serve, the frequency of each car-
rier’s calls at those ports, and/or the
size and capacity of the vessels to be
deployed by the parties. The term does
not include joint service agreements,
or capacity rationalization agree-
ments.

(cec) Service contract means a written
contract, other than a bill of lading or
a receipt, between one or more shippers
and an individual ocean common car-
rier or an agreement between or among
ocean common carriers in which the
shipper or shippers makes a commit-
ment to provide a certain volume or
portion of cargo over a fixed time pe-
riod, and the ocean common carrier or
the agreement commits to a certain
rate or rate schedule and a defined
service level, such as assured space,
transit time, port rotation, or similar
service features. The contract may also
specify provisions in the event of non-
performance on the part of any party.

(dd) Shipper means:

(1) A cargo owner;

(2) The person for whose account the
ocean transportation is provided;

(3) The person to whom delivery is to
be made;

(4) A shippers’ association; or

(5) A non-vessel-operating common
carrier (i.e., a common carrier that
does not operate the vessels by which
the ocean transportation is provided
and is a shipper in its relationship with
an ocean common carrier) that accepts
respongsibility for payment of all
charges applicable under the tariff or
service contract.

(ee) Shippers’ association means a
group of shippers that consolidates or
distributes freight on a nonprofit basis
for the members of the group in order
to secure carload, truckload, or other
volume rates or service contracts.

(ff) Shippers’ requests and complaints
means a communication from a shipper
to a conference requesting a change in
tariff rates, rules, regulations, or serv-
ice; protesting or objecting to existing
rates, rules, regulations or service; ob-
jecting to rate increases or other tariff

any Kkind of rate or
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changes; protesting allegedly erroneous
service contract or tariff implementa-
tion or application, and/or requesting
to enter into a service contract. Rou-
tine information requests are not in-
cluded in the term.

(gg) Space charter agreement means an
agreement between ocean common car-
riers whereby a carrier (or carriers)
agrees to provide vessel space for use
by another carrier (or carriers) in ex-
change for compensation or services.
The arrangement may include arrange-
ments for equipment interchange and
receipt/delivery of cargo, but may not
include capacity rationalization as de-
fined in this subpart.

(hh) Sub-trade means the scope of
ocean liner cargo carried between each
U.S. port range and each foreign coun-
try within the scope of the agreement.
U.S. port ranges are defined as follows:

(1) Atlantic and Gulf shall encompass
ports along the eastern seaboard and
the Gulf of Mexico from the northern
boundary of Maine to Brownsville,
Texas. It also includes all ports bor-
dering on the Great Lakes and their
connecting waterways, all ports in the
State of New York on the St. Lawrence
River, and all ports in Puerto Rico and
the U.S. Virgin Islands; and

(2) Pacific shall encompass all ports
in the States of Alaska, Hawaii, Cali-
fornia, Oregon, and Washington. It also
includes all ports in Guam, American
Samoa, Northern Marianas, Johnston
Island, Midway Island, and Wake Is-
land.

(ii) Through transportation means con-
tinuous transportation between origin
and destination for which a through
rate is assessed and which is offered or
performed by one or more carriers, at
least one of which is an ocean common
carrier, between a United States point
or port and a foreign point or port.

(j3) Transshipment agreement means an
agreement between an ocean common
carrier serving a port or point of origin
and another such carrier serving a port
or point of destination, whereby cargo
is transferred from one carrier to an-
other carrier at an intermediate port
served by direct vessel call of both such
carriers in the conduct of through
transportation and the publishing car-
rier performs the transportation on one
leg of the through transportation on

§535.201

its own vessel or on a vessel on which
it has rights to space under a filed and
effective agreement. Such an agree-
ment does not provide for the con-
certed discussion, publication or other-
wise fixing of rates for the account of
the cargo interests, conditions of serv-
ice or other tariff matters other than
the tariff description of the trans-
shipment service offered, the port of
transshipment and the participation of
the nonpublishing carrier. An agree-
ment that involves the movement of
cargo in a domestic offshore trade as
part of a through movement of cargo
via transshipment involving the for-
eign commerce of the United States
shall be considered to be in the foreign
commerce of the United States and,
therefore, subject to the Act and this
part.

(kk) Vessel-operating costs means any
of the following expenses incurred by
an ocean common carrier: salaries and
wages of officers and unlicensed crew,
including relief crews and others regu-
larly employed aboard the vessel;
fringe benefits; expenses associated
with consumable stores, supplies and
equipment; vessel fuel and incidental
costs; vessel maintenance and repair
expense; hull and machinery insurance
costs; protection and indemnity insur-
ance costs; costs for other marine risk
insurance not properly chargeable to
hull and machinery insurance or to
protection and indemnity insurance ac-
counts; and charter hire expenses.

Subpart B—Scope

§535.201 Subject agreements.

(a) Ocean common carrier agreements.
This part applies to agreements by or
among ocean common carriers to:

(1) Discuss, fix, or regulate transpor-
tation rates, including through rates,
cargo space accommodations, and
other conditions of service;

(2) Pool or apportion traffic, reve-
nues, earnings, or losses;

(3) Allot ports or restrict or other-
wise regulate the number and char-
acter of sailings between ports;

(4) Limit or regulate the volume or
character of cargo or passenger traffic
to be carried;

(5) Engage in exclusive, preferential,
or cooperative working arrangements
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among themselves or with one or more
marine terminal operators;

(6) Control, regulate, or prevent com-
petition in international ocean trans-
portation; or

(7) Discuss and agree on any matter
related to service contracts.

(b) Marine terminal operator agree-
ments. This part applies to agreements
among marine terminal operators and
among one or more marine terminal
operators and one or more ocean car-
riers to:

(1) Discuss, fix, or regulate rates or
other conditions of service; or

(2) Engage in exclusive, preferential,
or cooperative working arrangements,
to the extent that such agreements in-
volve ocean transportation in the for-
eign commerce of the United States.

§535.202 Non-subject agreements.

This part does not apply to the fol-
lowing agreements:

(a) Any acquisition by any person, di-
rectly or indirectly, of any voting secu-
rity or assets of any other person;

(b) Any maritime labor agreement;

(c) Any agreement related to trans-
portation to be performed within or be-
tween foreign countries;

(d) Any agreement among common
carriers to establish, operate, or main-
tain a marine terminal in the United
States; and

(e) Any agreement among marine ter-
minal operators that exclusively and
solely involves transportation in the
interstate commerce of the United
States.

Subpart C—Exemptions

§535.301 Exemption procedures.

(a) Authority. The Commission, upon
application or its own motion, may by
order or rule exempt for the future any
class of agreement involving ocean
common carriers and/or marine ter-
minal operators from any requirement
of the Act if it finds that the exemp-
tion will not result in substantial re-
duction in competition or be detri-
mental to commerce.

(b) Optional filing. Notwithstanding
any exemption from filing, or other re-
quirements of the Act and this part,
any party to an exempt agreement may
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file such an agreement with the Com-
mission.

(c) Application for exemption. Applica-
tions for exemptions shall conform to
the general filing requirements for ex-
emptions set forth at §502.67 of this
title.

(d) Retention of agreement by parties.
Any agreement that has been exempted
by the Commission pursuant to section
16 of the Act (46 U.S.C. 40103) shall be
retained by the parties and shall be
available upon request by the Bureau
of Trade Analysis for inspection during
the term of the agreement and for a pe-
riod of three years after its termi-
nation.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.302 Exemptions for certain modi-
fications of effective agreements.

(a) Non-substantive modifications to
effective agreements. A non-sub-
stantive modification to an effective
agreement between ocean common car-
riers and/or marine terminal operators,
acting individually or through ap-
proved agreements, is one which:

(1) Reflects changes in the name of
any geographic locality stated therein,
the name of the agreement or the name
of a party to the agreement, the names
and/or numbers of any other section 4
agreement (46 U.S.C. 40301(a)-(c)) or
designated provisions thereof referred
to in an agreement;

(2) Corrects typographical and gram-
matical errors in the text of the agree-
ment or renumbers or reletters articles
or sub-articles of agreements and ref-
erences thereto in the text; or

(3) Reflects changes in the titles of
persons or committees designated
therein or transfers the functions of
such persons or committees to other
designated persons or committees or
which merely establishes a committee.

(b) Other Miscellaneous Modifica-
tions to effective agreements. A mis-
cellaneous modification to an effective
agreement is one that:

(1) Cancels the agreement or a por-
tion thereof;

(2) Deletes an agreement party;

(3) Changes the parties to a con-
ference agreement or a discussion
agreement among passenger vessel op-
erating common carriers that is open
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to all ocean common carriers operating
passenger vessels of a class defined in
the agreements and that does not con-
tain ratemaking, pooling, joint service,
sailing or space chartering authority;
or

(4) Changes the officials of the agree-
ment and delegations of authority.

(c) A copy of a modification described
in (a) or (b) of this section shall be sub-
mitted to the Commission but is other-
wise exempt from the waiting period
requirement of the Act and this part.

(d) Parties to agreements may seek a
determination from the Director of the
Bureau of Trade Analysis as to whether
a particular modification is a non-sub-
stantive or other miscellaneous modi-
fication within the meaning of this sec-
tion.

(e) The filing fee for non-substantive
or other miscellaneous modifications is
provided in §535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50727, Oct. 1, 2009]

§535.303 Husbanding agreements—ex-
emption.

(a) A husbanding agreement is an
agreement between an ocean common
carrier and another ocean common car-
rier or marine terminal operator, act-
ing as the former’s agent, under which
the agent handles routine vessel oper-
ating activities in port, such as noti-
fying port officials of vessel arrivals
and departures; ordering pilots, tugs,
and linehandlers; delivering mail;
transmitting reports and requests from
the Master to the owner/operator; deal-
ing with passenger and crew matters;
and providing similar services related
to the above activities. The term does
not include an agreement that provides
for the solicitation or booking of car-
goes, signing contracts or bills of lad-
ing and other related matters, nor does
it include an agreement that prohibits
the agent from entering into similar
agreements with other carriers.

(b) A husbanding agreement is ex-
empt from the filing requirements of
the Act and of this part.

(c) The filing fee for optional filing of
husbanding agreements is provided in
§535.401(g).

§535.305

§535.304 Agency agreements—exemp-
tion.

(a) An agency agreement is an agree-
ment between an ocean common car-
rier and another ocean common carrier
or marine terminal operator, acting as
the former’s agent, under which the
agent solicits and books cargoes and
signs contracts of affreightment and
bills of lading on behalf of the ocean
common carrier. Such an agreement
may or may not also include hus-
banding service functions and other
functions incidental to the perform-
ance of duties by agents, including
processing of claims, maintenance of a
container equipment inventory control
system, collection and remittance of
freight and reporting functions.

(b) An agency agreement as defined
above is exempt from the filing re-
quirements of the Act and of this part,
except those:

(1) Where a common carrier is to be
the agent for a competing ocean com-
mon carrier in the same trade; or

(2) That permit an agent to enter
into similar agreements with more
than one ocean common carrier in a
trade.

(c) The filing fee for optional filing of
agency agreements is provided in
§535.401(g).

§535.305 Equipment interchange
agreements—exemption.

(a) An equipment interchange agree-
ment is an agreement between two or
more ocean common carriers for:

(1) The exchange of empty con-
tainers, chassis, empty LASH/SEABEE
barges, and related equipment; and

(2) The transportation of the equip-
ment as required, payment therefor,
management of the logistics of trans-
ferring, handling and positioning
equipment, its use by the receiving car-
rier, its repair and maintenance, dam-
ages thereto, and liability incidental to
the interchange of equipment.

(b) An equipment interchange agree-
ment is exempt from the filing require-
ments of the Act and of this part.

(c) The filing fee for optional filing of
equipment interchange agreements is
provided in §535.401(g).
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§535.306 Nonexclusive transshipment
agreements—exemption.

(a) A nonexclusive transshipment
agreement is a transshipment agree-
ment by which one ocean common car-
rier serving a port of origin by direct
vessel call and another such carrier
serving a port of destination by direct
vessel call provide transportation be-
tween such ports via an intermediate
port served by direct vessel call of both
such carriers and at which cargo will
be transferred from one to the other
and which agreement does not:

(1) Prohibit either carrier from enter-
ing into similar agreements with other
carriers;

(2) Guarantee any particular volume
of traffic or available capacity; or

(3) Provide for the discussion or fix-
ing of rates for the account of the
cargo interests, conditions of service or
other tariff matters other than the tar-
iff description of the service offered as
being by means of transshipment, the
port of transshipment and the partici-
pation of the nonpublishing carrier.

(b) A nonexclusive transshipment
agreement is exempt from the filing re-
quirements of the Act and of this part,
provided that the tariff provisions set
forth in paragraph (c) of this section
and the content requirements of para-
graph (d) of this section are met.

(c) The applicable tariff or tariffs
shall provide:

(1) The through rate;

(2) The routings (origin, trans-
shipment and destination ports); addi-
tional charges, if any (i.e. port arbi-
trary and/or additional transshipment
charges); and participating carriers;
and

(3) A tariff provision substantially as
follows:

The rules, regulations, and rates in
this tariff apply to all transshipment
arrangements between the publishing
carrier or carriers and the partici-
pating, connecting or feeder carrier.
Every participating connecting or feed-
er carrier which is a party to trans-
shipment arrangements has agreed to
observe the rules, regulations, rates,
and routings established herein as evi-
denced by a connecting carrier agree-
ment between the parties.

(@) Nonexclusive transshipment
agreements must contain the entire ar-
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rangement between the parties, must
contain a declaration of the nonexclu-
sive character of the arrangement and
may provide for:

(1) The identification of the parties
and the specification of their respec-
tive roles in the arrangement;

(2) A specification of the governed
cargo;

(38) The specification of responsibility
for the issuance of bills of lading (and
the assumption of common carriage-as-
sociated liabilities) to the cargo inter-
ests;

(4) The specification of the origin,
transshipment and destination ports;

(5) The specification of the governing
tariff(s) and provision for their succes-
sion;

(6) The specification of the particu-
lars of the nonpublishing carrier’s con-
currence/participation in the tariff of
the publishing carrier;

(7) The division of revenues earned as
a consequence of the described car-
riage;

(8) The division of expenses incurred
as a consequence of the described car-
riage;

(9) Termination and/or duration of
the agreement;

(10) Intercarrier indemnification or
provision for intercarrier liabilities
consequential to the contemplated car-
riage and such documentation as may
be necessary to evidence the involved
obligations;

(11) The care, handling and liabilities
for the interchange of such carrier
equipment as may be consequential to
the involved carriage;

(12) Such rationalization of services
as may be necessary to ensure the cost
effective performance of the con-
templated carriage; and

(13) Such agency relationships as
may be necessary to provide for the
pickup and/or delivery of the cargo.

(e) No subject other than as listed in
paragraph (d) of this section may be in-
cluded in exempted nonexclusive trans-
shipment agreements.

(f) The filing fee for optional filing of
nonexclusive transshipment agree-
ments is provided in §535.401(g).
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§535.307 Agreements between or
among wholly-owned subsidiaries
and/or their parent’exemption.

(a) An agreement between or among
wholly-owned subsidiaries and/or their
parent means an agreement under sec-
tion 4 of the Act (46 U.S.C. 40301(a)—(c))
between or among an ocean common
carrier or marine terminal operator
subject to the Act and any one or more
ocean common carriers or marine ter-
minal operators which are ultimately
owned 100 percent by that ocean com-
mon carrier or marine terminal oper-
ator, or an agreement between or
among such wholly-owned carriers or
terminal operators.

(b) All agreements between or among
wholly-owned subsidiaries and/or their
parent are exempt from the filing re-
quirements of the Act and this part.

(c) Ocean common carriers are ex-
empt from section 10(c) of the Act (46
U.S.C. 41105) to the extent that the con-
certed activities proscribed by that
section result solely from agreements
between or among wholly-owned sub-
sidiaries and/or their parent.

(d) The filing fee for optional filing of
these agreements is provided in
§535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.309 Marine terminal
agreements—exemption.

(a) Marine terminal services agreement
means an agreement, contract, under-
standing, arrangement, or association,
written or oral, (including any modi-
fication or appendix) between a marine
terminal operator and an ocean com-
mon carrier that applies to marine ter-
minal services that are provided to and
paid for by an ocean common carrier.
These services include: checking, dock-
age, free time, handling, heavy lift,
loading and unloading, terminal stor-
age, usage, wharfage, and wharf demur-
rage and including any marine ter-
minal facilities that may be provided
incidentally to such marine terminal
services. The term marine terminal serv-
ices agreement does not include any
agreement that conveys to the in-
volved carrier any rights to operate
any marine terminal facility by means
of a lease, license, permit, assignment,
land rental, or similar other arrange-

services

§535.310

ment for the use of marine terminal fa-
cilities or property.

(b) All marine terminal services
agreements as defined in §535.309(a) are
exempt from the filing and waiting pe-
riod requirements of the Act and this
part on condition that:

(1) They do mnot include rates,
charges, rules, and regulations that are
determined through a marine terminal
conference agreement. Marine terminal
conference agreement means an agree-
ment between or among two or more
marine terminal operators and/or
ocean common carriers for the conduct
or facilitation of marine terminal oper-
ations that provides for the fixing of
and adherence to uniform maritime
terminal rates, charges, practices and
conditions of service relating to the re-
ceipt, handling, and/or delivery of pas-
sengers or cargo for all members; and

(2) No antitrust immunity is con-
ferred under the Act with regard to ter-
minal services provided to an ocean
common carrier under a marine ter-
minal services agreement that is not
filed with the Commission.

(c) The filing fee for optional filing of
terminal services agreements is pro-
vided in §535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 65036, Dec. 9, 2009]

§535.310 Marine terminal
agreement—exemption.

(a) Marine terminal facilities agreement
means any agreement between or
among two or more marine terminal
operators, or between one or more ma-
rine terminal operators and one or
more ocean common carriers, to the
extent that the agreement involves
ocean transportation in the foreign
commerce of the United States, that
conveys to any of the involved parties
any rights to operate any marine ter-
minal facility by means of lease, li-
cense, permit, assignment, land rental,
or other similar arrangement for the
use of marine terminal facilities or
property.

(b) All marine terminal facilities
agreements as defined in §535.310(a) are
exempt from the filing and waiting pe-
riod requirements of the Act and this
part.

(c) Parties to marine terminal facili-
ties agreements currently in effect

facilities
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shall provide copies to any requesting
party for a reasonable copying and
mailing fee.

(d) The filing fee for optional filing of
terminal facilities agreements is pro-
vided in §535.401(g).

§535.311 Low market
ments—exemption.

(a) Low market share agreement
means any agreement among ocean
common carriers which contains none
of the authorities listed in §535.502(b)
and for which the combined market
share, based on cargo volume, of the
parties in any of the agreement’s sub-
trades is either:

(1) Less than 30 percent, if all parties
are members of another agreement in
the same trade or sub-trade containing
any of the authorities listed in
§535.502(b); or

(2) Less than 35 percent, if at least
one party is not a member of another
agreement in the same trade or sub-
trade containing any of the authorities
listed in §535.502(b).

(b) Low market share agreements are
exempt from the waiting period re-
quirement of the Act and this part, and
are effective on filing.

(c) Parties to agreements may seek a
determination from the Director, Bu-
reau of Trade Analysis, as to whether a
proposed agreement meets the general
definition of a low market share agree-
ment.

(d) The filing fee for low market
share agreements 1is provided in
§535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20303, Apr. 19, 2005]

share agree-

§535.312 Vessel charter party-exemp-
tion.

(a) For purposes of this section, ves-
sel charter party shall mean a contrac-
tual agreement between two ocean
common carriers for the charter of the
full reach of a vessel, which agreement
sets forth the entire terms and condi-
tions (including duration, charter hire,
and geographical or operational limita-
tions, if any) under which the vessel
will be employed.

(b) Vessel charter parties, as defined
in paragraph (a) of this section, are ex-
empt from the filing requirements of
the Act and this part.
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(c) The filing fee for optional filing of
vessel charter parties is provided in
§535.401(g).

Subpart D—Filing of Agreements

§535.401 General requirements.

(a) All agreements (including oral
agreements reduced to writing in ac-
cordance with the Act) subject to this
part and filed with the Commission for
review and disposition pursuant to sec-
tion 6 of the Act(46 U.S.C. 40304, 40306,
41307(b)-(d)), shall be submitted during
regular business hours to the Sec-
retary, Federal Maritime Commission,
Washington, DC 20573. Such filing shall
consist of:

(1) A true copy and seven additional
copies of the executed agreement;

(2) Where required by this part, an
original and five copies of the com-
pleted Information Form referenced at
subpart E of this part; and

(3) A letter of transmittal as de-
scribed in paragraph (b) of this section.

(b) The letter of transmittal shall:

(1) Identify all of the documents
being transmitted including, in the in-
stance of a modification to an effective
agreement, the full name of the effec-
tive agreement, the Commission-as-
signed agreement number of the effec-
tive agreement and the revision, page
and/or appendix number of the modi-
fication being filed;

(2) Provide a concise, succinct sum-
mary of the filed agreement or modi-
fication separate and apart from any
narrative intended to provide support
for the acceptability of the agreement
or modification;

(3) Clearly provide the typewritten or
otherwise imprinted name, position,
business address, and telephone num-
ber of the filing party; and

(4) Be signed in the original by the
filing party or on the filing party’s be-
half by an authorized employee or
agent of the filing party.

(c) To facilitate the timely and accu-
rate publication of the FEDERAL REG-
ISTER Notice, the letter of transmittal
shall also provide a current list of the
agreement’s participants where such
information is not provided elsewhere
in the transmitted documents.

(d) Any agreement that does not
meet the filing requirements of this
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section, including any applicable Infor-
mation Form requirements, shall be re-
jected in accordance with §535.601(b).

(e) Assessment agreements shall be
filed and shall be effective upon filing.

(f) Parties to agreements with expira-
tion dates shall file any modification
seeking renewal for a specific term or
elimination of a termination date in
sufficient time to accommodate the 45-
day waiting period required under the
Act.

(g) Fees. The filing fee is $1,780 for
new agreements requiring Commission
review and action; $851 for agreement
modifications requiring Commission
review and action; $397 for agreements
processed under delegated authority
(for types of agreements that can be
processed under delegated authority,
see §501.27(e) of this chapter); $138 for
carrier exempt agreements; and $75 for
terminal exempt agreements.

(h) The fee for the Commission’s
agreement database report is $6.

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 10330, Mar. 3, 2005; 74 FR 50728, Oct. 1,
2009; 75 FR 29455, May 26, 2010]

§535.402 Complete and definite agree-
ments.

An agreement filed under the Act
must be clear and definite in its terms,
must embody the complete, present un-
derstanding of the parties, and must
set forth the specific authorities and
conditions under which the parties to
the agreement will conduct their oper-
ations and regulate the relationships
among the agreement members, unless
those details are matters specifically
enumerated as exempt from the filing
requirements of this part.

§535.403 Form of agreements.

The requirements of this section
apply to all agreements except marine
terminal agreements and assessment
agreements.

(a) Agreements shall be clearly and
legibly written. Agreements in a lan-
guage other than English shall be ac-
companied by an English translation.

(b) Every agreement shall include a
Title Page indicating:

(1) The full name of the agreement;

(2) Once assigned, the Commission-
assigned agreement number;

§535.404

(3) If applicable, the expiration date
of the agreement; and

(4) The original effective date of the
agreement whenever the Title Page is
revised.

(c) Each agreement page (including
modifications and appendices) shall be
identified by printing the agreement
name (as shown on the agreement title
page) and, once assigned, the applica-
ble Commission-assigned agreement
number at the top of each page. For
agreement modifications, the appro-
priate amendment number for each
modification should also appear on the
page along with the basic agreement
number.

(d) Each agreement and/or modifica-
tion filed will be signed in the original
by an official or authorized representa-
tive of each of the parties and shall in-
dicate the typewritten full name of the
signing party and his or her position,
including organizational affiliation.
Faxed or photocopied signatures will
be accepted if replaced with an original
signature as soon as practicable before
the effective date.

(e) Every agreement shall include a
Table of Contents indicating the loca-
tion of all agreement provisions.

§535.404 Agreement provisions.

Generally, each agreement should:

(a) Indicate the full legal name of
each party, including any FMC-as-
signed agreement number associated
with that name, and the address of its
principal office (not the address of any
agent or representative not an em-
ployee of the participating party);

(b) State the ports or port ranges to
which the agreement applies as well as
any inland points or areas to which it
also applies; and

(c) Specify, by organizational title,
the administrative and executive offi-
cials determined by the agreement par-
ties to be responsible for designated af-
fairs of the agreement and the respec-
tive duties and authorities delegated to
those officials. At a minimum, the
agreement should specify:

(1) The official(s) with authority to
file the agreement and any modifica-
tion thereto and to submit associated
supporting materials; and
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(2) A statement as to any designated
U.S. representative of the agreement
required by this chapter.

§535.405 Organization of conference
agreements.

Each conference agreement shall:

(a) State that, at the request of any
member, the conference shall engage
the services of an independent neutral
body to fully police the obligations of
the conference and its members. The
agreement must include a description
of any such neutral body authority and
procedures related thereto.

(b) State affirmatively that the con-
ference parties shall not engage in con-
duct prohibited by sections 10(c)(1) or
10(c)(3) of the Act (46 U.S.C. 41105(1) or
41105(3)).

(c) Specify the procedures for con-
sultation with shippers and for han-
dling shippers’ requests and com-
plaints.

(d) Include provisions for independent
action in accordance with §535.801 of
this part.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.406 Modification of agreements.

The requirements of this section
apply to all agreements except marine
terminal agreements and assessment
agreements.

(a) Agreement modifications shall be
filed in accordance with the provisions
of §§535.401, 535.402, and 535.403.

(b) Agreement modifications shall be
made by reprinting the entire page on
which the matter being changed is pub-
lished (‘‘revised page’’). The revised
page shall indicate the consecutive de-
nomination of the revision (e.g., ‘‘lst
Revised Page 7). Additional material
may be published on a new original
page. New original pages inserted be-
tween existing effective pages shall be
numbered with an alpha suffix (e.g., a
page inserted between page 7 and page
8 shall be numbered 7a).

(c) Each revised page shall be accom-
panied by a duplicate page, submitted
for illustrative purposes only, indi-
cating the language being modified in
the following manner:

(1) Language being deleted or super-
seded shall be struck through; and,
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(2) New and initial or replacement
language shall immediately follow the
language being superseded and be un-
derlined.

(d) If a modification requires the re-
location of the provisions of the agree-
ment, such modification shall be ac-
companied by a revised Table of Con-
tents page that shall indicate the new
location of the provisions.

§535.407 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive the require-
ments of §§535.401, 535.403, 535.404,
535.405, and 535.406.

(b) Requests for such a waiver shall
be submitted in advance of the filing of
the agreement to which the requested
waiver would apply and shall state:

(1) The specific provisions from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief; and

(3) Why granting the requested waiv-
er will not substantially impair effec-
tive review of the agreement.

§535.408 Activities that may be con-
ducted without further filings.

(a) Agreements that arise from au-
thority of an effective agreement but
whose terms are not fully set forth in
the effective agreement to the extent
required by §535.402 are permitted
without further filing only if they:

(1) Are themselves exempt from the
filing requirements of this part (pursu-
ant to subpart C—Exemptions of this
part); or

(2) Are listed in paragraph (b) of this
section.

(b) Unless otherwise exempt in sub-
part C of this part, only the following
technical or operational matters of an
agreement’s affairs established pursu-
ant to express enabling authority in an
agreement are considered part of the
effective agreement and do not require
further filing under section 5 of the Act
46 U.S.C. 40301(d)-(e), 40302-40303,
40305):

(1) Establishment of tariff rates,
rules and regulations and their joint
publication;

(2) The terms and conditions of space
allocation and slot sales, the proce-
dures for allocating space, the estab-
lishment of space charter rates, and

214



Federal Maritime Commission

the terms and conditions of charter
parties;

(3) Stevedoring, terminal, and related
services including the operation of ton-
nage centers or other joint container
marshaling facilities;

(4) The following administrative mat-
ters:

(i) Scheduling of agreement meet-
ings;

(ii) Collection, collation and circula-
tion of data and reports from or to
members;

(iii) Procurement, maintenance, or
sharing of office facilities, furnishings,
equipment and supplies, the allocation
and assessment of costs thereof, or the
provisions for the administration and
management of such agreements by
duly appointed individuals;

(iv) Procedures for anticipating par-
ties’ space requirements;

(v) Maintenance of
records; and

(vi) Details as to the following mat-
ters as between parties to the agree-
ment: insurance, procedures for resolu-
tions of disputes relating to loss and/or
damage of cargo, and force majeure
clauses;

(5) The following operational mat-
ters:

(i) Port rotations and schedule ad-
justments; and

(ii) Changes in vessel size, number of
vessels, or vessel substitution or re-
placement, if the resulting change is
within a capacity range specified in the
agreement; and

(6) Neutral body policing (limited to
the description of neutral body author-
ity and procedures related thereto).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

books and

Subpart E—Information Form
Requirements

§535.501 General requirements.

(a) Agreements and modifications to
agreements identified in §535.502 shall
be accompanied by an Information
Form containing information and data
on the agreement and the parties’ au-
thority under the agreement.

(b) Parties to an agreement subject
to this subpart shall complete and sub-
mit an original and five copies of the
Information Form at the time the

§535.502

agreement is filed. A copy of the Form
in Microsoft Word and Excel format may
be downloaded from the Commission’s
home page at http:/www.fmc.gov, or a
paper copy of the Form may be ob-
tained from the Bureau of Trade Anal-
ysis. In lieu of submitting paper copies,
parties may complete and submit their
Information Form in the Commission’s
prescribed electronic format, either on
diskette or CD-ROM.

(c) A complete response in accord-
ance with the instructions on the In-
formation Form shall be supplied to
each item. If a party to the agreement
is unable to supply a complete re-
sponse, that party shall provide either
estimated data (with an explanation of
why precise data are not available) or a
detailed statement of reasons for non-
compliance and the efforts made to ob-
tain the required information.

(d) Agreement parties may supple-
ment the Information Form with any
additional information or material to
assist the Commission’s review of an
agreement.

(e) The Information Form and any
additional information submitted in
conjunction with the filing of an agree-
ment shall not be disclosed by the
Commission except as provided in
§535.608.

§535.502 Agreements subject to the In-
formation Form requirements.

Agreements and modifications to
agreements between or among ocean
common carriers subject to this sub-
part are:

(a) All agreements identified in
§535.201(a), except for low market share
agreements identified in §535.311;

(b) Modifications to an agreement
that add any of the following authori-
ties:

(1) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(2) The discussion of, or agreement
on, capacity rationalization;

(3) The establishment of a joint serv-
ice;

(4) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(5) The discussion of, or agreement
on, any service contract matter; and
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(c) Modifications that expand the ge-
ographic scope of an agreement con-
taining any authority identified in
§535.502(b).

§535.503 Information Form.

(a) The Information Form, with in-
structions, for agreements and modi-
fications to agreements subject to this
subpart, are set forth in sections I
through V of appendix A of this part.
The instructions should be read in con-
junction with the Act and this part.

(b) The Information Form shall apply
as follows:

(1) Sections I and V shall be com-
pleted by parties to all agreements
identified in §535.502;

(2) Section II shall be completed by
parties to agreements identified in
§535.502(a) that contain any of the fol-
lowing authorities: the charter or use
of vessel space in exchange for com-
pensation or services; or the rational-
ization of sailings or services relating
to a schedule of ports, the frequency of
vessel calls at ports, or the size and ca-
pacity of vessels for deployment. Such
authorities do not include the estab-
lishment of a joint service, nor capac-
ity rationalization;

(3) Section IIT shall be completed by
parties to agreements identified in
§535.502 that contain the authority to
discuss or agree on capacity rational-
ization; and

(4) Section IV shall be completed by
parties to agreements identified in
§535.502 that contain any of the fol-
lowing authorities:

(i) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(ii) The establishment of a joint serv-
ice;

(iii) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(iv) The discussion of, or agreement
on, any service contract matter.

§535.504 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any part of the
Information Form requirements in this
subpart.

(b) A request for such a waiver must
be submitted and approved by the Com-
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mission in advance of the filing of the
Information Form to which the re-
quested waiver would apply. Requests
for a waiver shall be submitted in writ-
ing to the Director, Bureau of Trade
Analysis, Federal Maritime Commis-
sion, Washington, DC 20573-0001, and
shall state:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief;

(3) Relevant trade and industry data
and information to substantiate and
support the special circumstances re-
quiring the requested relief;

(4) Why granting the requested waiv-
er will not substantially impair effec-
tive review of the agreement; and

(5) A description of the full member-
ship, geographic scope, and authority
of the agreement or the agreement
modification that is to be filed with
the Commission.

(c) The Commission may take into
account the presence or absence of
shipper complaints as well as the past
compliance of the agreement parties
with any reporting requirement under
this part in considering an application
for a waiver.

Subpart F—Action on Agreements

§535.601 Preliminary review-rejection
of agreements.

(a) The Commission shall make a
preliminary review of each filed agree-
ment to determine whether the agree-
ment is in compliance with the re-
quirements of the Act and this part
and, where applicable, whether the ac-
companying Information Form is com-
plete or, where not complete, whether
the deficiency is adequately explained
or is excused by a waiver granted by
the Commission under §535.504.

(b)(1) The Commission shall reject
any agreement that fails to comply
substantially with the filing and Infor-
mation Form of the Act and this part.
The Commission shall notify the filing
party in writing of the reason for rejec-
tion of the agreement. The original fil-
ing, along with any supplemental infor-
mation or documents submitted, shall
be returned to the filing party.
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(2) Should a rejected agreement be
refiled, the full 45-day waiting period
will apply to the refiled agreement.

§535.602 Federal Register notice.

(a) A notice of any filed agreement
will be transmitted to the FEDERAL
REGISTER within seven days of the date
of filing.

(b) The notice will include:

(1) A short title for the agreement;

(2) The identity of the parties to the
agreement and the filing party;

(3) The Federal Maritime Commis-
sion agreement number;

(4) A concise summary of the agree-
ment’s contents;

(6) A statement that the agreement
is available for inspection at the Com-
mission’s offices; and

(6) The final date for filing comments
regarding the agreement.

§535.603 Comment.

(a) Persons may file with the Sec-
retary written comments regarding a
filed agreement. Such comments will
be submitted in an original and ten (10)
copies and are not subject to any limi-
tations except the time limits provided
in the FEDERAL REGISTER notice. Late-
filed comments will be received only by
leave of the Commission and only upon
a showing of good cause. If requested,
comments and any accompanying ma-
terial shall be accorded confidential
treatment to the fullest extent per-
mitted by law. Such requests must in-
clude a statement of legal basis for
confidential treatment including the
citation of appropriate statutory au-
thority. Where a determination is
made to disclose all or a portion of a
comment, notwithstanding a request
for confidentiality, the party request-
ing confidentiality will be notified
prior to disclosure.

(b) The filing of a comment does not
entitle a person to:

(1) A reply to the comment by the
Commission;

(2) The institution of any Commis-
sion or court proceeding;

(3) Discussion of the comment in any
Commission or court proceeding con-
cerning the filed agreement; or

(4) Participation in any proceeding
that may be instituted.

§535.605

§535.604 Waiting period.

(a) The waiting period before an
agreement becomes effective shall
commence on the date that an agree-
ment is filed with the Commission.

(b) Unless suspended by a request for
additional information or extended by
court order, the waiting period termi-
nates and an agreement becomes effec-
tive on the later of the 45th day after
the filing of the agreement with the
Commission or on the 30th day after
publication of notice of the filing in
the FEDERAL REGISTER.

(c) The waiting period is suspended
on the date when the Commission, ei-
ther orally or in writing, requests addi-
tional information or documentary ma-
terials pursuant to section 6(d) of the
Act (46 U.S.C. 40304(d)). A new 45-day
waiting period begins on the date of re-
ceipt of all the additional material re-
quested or of a statement of the rea-
sons for noncompliance, and the agree-
ment becomes effective in 45 days un-
less the waiting period is further ex-
tended by court order or the Commis-
sion grants expedited review.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009; 74 FR 65036, Dec. 9,
2009]

§535.605
view.

(a) Upon written request of the filing
party, the Commission may shorten
the waiting period. In support of a re-
quest, the filing party should provide a
full explanation, with reference to spe-
cific facts and circumstances, of the
necessity for a shortened waiting pe-
riod. In reviewing requests, the Com-
mission will consider the parties’ needs
and the Commission’s ability to com-
plete its review of the agreement’s po-
tential impact. In no event, however,
may the period be shortened to less
than fourteen (14) days after the publi-
cation of the notice of the filing of the
agreement in the FEDERAL REGISTER.
When a request for expedited review is
denied, the normal 45-day waiting pe-
riod will apply. Requests for expedited
review will not be granted routinely
and will be granted only on a showing
of good cause. Good cause would in-
clude, but is not limited to, the im-
pending expiration of the agreement;
an operational urgency; Federal or

Requests for expedited re-
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State imposed time limitations; or
other reasons that, in the Commis-
sion’s discretion, constitute grounds
for granting the request.

(b) A request for expedited review
will be considered for an agreement
whose 45-day waiting period has begun
anew after being stopped by a request
for additional information.

§535.606 Requests for additional infor-
mation.

(a) The Commission may request
from the filing party any additional in-
formation and documents necessary to
complete the statutory review required
by the Act. The request shall be made
prior to the expiration of the 45-day
waiting period. All responses to a re-
quest for additional information shall
be submitted to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573.

(b) Where the Commission has made
a request for additional information,
the agreement’s effective date will be
45 days after receipt of the complete re-
sponse to the request for additional in-
formation. If all questions are not fully
answered or requested documents are
not supplied, the parties must include
a statement of reasons why questions
were not fully answered or documents
supplied. In the event all material is
not submitted, the agreement’s effec-
tive date will be 45 days after receipt of
both the documents and information
which are submitted, if any, and the
statement indicating the reasons for
noncompliance. The Commission may,
upon notice to the Attorney General,
and pursuant to sections 6(i) and 6(k) of
the Act (46 U.S.C. 41307(c) and 41307(d)),
request the TUnited States District
Court for the District of Columbia to
further extend the agreement’s effec-
tive date until there has been substan-
tial compliance.

(c) A request for additional informa-
tion may be made orally or in writing.
In the case of an oral request, a written
confirmation of the request shall be
mailed to the filing party within seven
days of the oral request.

(d) The Commission will publish a no-
tice in the FEDERAL REGISTER that it
has requested additional information
and serve that notice on any com-
menting parties. The notice will indi-
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cate only that a request was made and
will not specify what information is
being sought. Interested parties will
have fifteen (15) days after publication
of the notice to file further comments
on the agreement.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.607 Failure to comply with re-
quests for additional information.

(a) A failure to comply with a request
for additional information results when
a person filing an agreement, or an of-
ficer, director, partner, agent, or em-
ployee thereof fails to substantially re-
spond to the request or does not file a
satisfactory statement of reasons for
noncompliance. An adequate response
is one which directly addresses the
Commission’s request. When a response
is not received by the Commission
within a specified time, failure to com-
ply will have occurred.

(b) The Commission may, pursuant to
section 6(i) of the Act (46 U.S.C.
41307(c)), request relief from the United
States District Court for the District
of Columbia when it considers that
there has been a failure to substan-
tially comply with a request for addi-
tional information. The Commission
may request that the court:

(1) Order compliance with the re-
quest;

(2) Extend the review period until
there has been substantial compliance;
or

(3) Grant other equitable relief that
under the circumstances seems nec-
essary or appropriate.

(c) Where there has been a failure to
substantially comply, section 6(i)(2) of
the Act (46 U.S.C. 41307(c)(2)) provides
that the court shall extend the review
period until there has been substantial
compliance.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.608 Confidentiality of submitted
material.

(a) Except for an agreement filed
under section 5 of the Act (46 U.S.C.
40301(d)—(e), 40302-40303, 40305), all infor-
mation submitted to the Commission
by the filing party will be exempt from
disclosure under 5 U.S.C. 552. Included
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in this disclosure exemption is infor-
mation provided in the Information
Form, voluntary submission of addi-
tional information, reasons for non-
compliance, and replies to requests for
additional information.

(b) Information that is confidential
pursuant to paragraph (a) of this sec-
tion may be disclosed, however, to the
extent:

(1) It is relevant to an administrative
or judicial action or proceeding; or

(2) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(c) Parties may voluntarily disclose
or make information publicly avail-
able. If parties elect to disclose infor-
mation they shall promptly inform the
Commission.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.609 Negotiations.

At any time after the filing of an
agreement and prior to the conclusion
of judicial injunctive proceedings, the
filing party or an authorized represent-
ative may submit additional factual or
legal support for an agreement or may
propose modifications of an agreement.
Such negotiations between Commis-
sion personnel and filing parties may
continue during the pendency of in-
junctive proceedings. Shippers, other
government departments or agencies,
and other third parties may not par-
ticipate in these negotiations.

Subpart G—Reporting
Requirements

§535.701 General requirements.

(a) Parties to agreements identified
in §535.702(a) shall submit quarterly
Monitoring Reports on an ongoing
basis for as long as the agreement re-
mains in effect, containing information
and data on the agreement and the par-
ties’ authority under the agreement.

(b) Parties to agreements identified
in §535.704 are required to submit min-
utes of their meetings for as long as
their agreements remain in effect.

(c) If a joint service is a party to an
agreement that is subject to the re-
quirements of this subpart, the joint
service shall be treated as one member

§535.701

of that agreement for purposes of that
agreement’s Monitoring Reports.

(d) Monitoring Reports and minutes
required to be filed by this subpart
should be submitted to: Director, Bu-
reau of Trade Analysis, Federal Mari-
time Commission, Washington, DC
20573-0001. A copy of the Monitoring
Report form in Microsoft Word and
Excel format may be downloaded from
the Commission’s home page at http:/
www.fmc.gov, Or a paper copy may be
obtained from the Bureau of Trade
Analysis. In lieu of submitting paper
copies, parties may complete and sub-
mit their Monitoring Reports in the
Commission’s prescribed electronic for-
mat, either on diskette or CD-ROM.

(e)(1) The regulations in this para-
graph (e) are stayed until further no-
tice.

(2) Reports and minutes required to
be filed by this subpart may be filed by
direct electronic transmission in lieu
of hard copy. Detailed information on
electronic transmission is available
from the Commission’s Bureau of
Trade Analysis. Certification and sig-
nature requirements of this subpart
can be met on electronic transmissions
through use of a pre-assigned Personal
Identification Number (PIN) obtained
from the Commission. PINs can be ob-
tained by submission by an official of
the filing party of a statement to the
Commission agreeing that inclusion of
the PIN in the transmission con-
stitutes the signature of the official.
Only one PIN will be issued for each
agreement. Where a filing party has
more than one official authorized to
file minutes or reports, each additional
official must submit such a statement
countersigned by the principal official
of the filing party. Each filing official
will be issued a unique password. A PIN
or designation of authorized filing offi-
cials may be canceled or changed at
any time upon the written request of
the principal official of the filing
party. Direct electronic transmission
filings may be made at any time except
between the hours of 8:30 a.m. and 2
p.m. Bastern time on Commission busi-
ness days.

(f) Time for filing. Except as otherwise
instructed, Monitoring Reports shall be
filed within 75 days of the end of each
calendar quarter. Minutes of meetings
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shall be filed within 21 days after the
meeting. Other documents shall be
filed within 15 days of the receipt of a
request for documents.

(g) A complete response in accord-
ance with the instructions on the Mon-
itoring Report shall be supplied to each
item. If a party to an agreement is un-
able to supply a complete response,
that party shall provide either esti-
mated data (with an explanation of
why precise data are not available) or a
detailed statement of reasons for non-
compliance and the efforts made to ob-
tain the required information.

(h) A Monitoring Report for a par-
ticular agreement may be supple-
mented with any other relevant infor-
mation or documentary material.

(i) Confidentiality. (1) The Monitoring
Reports, minutes, and any other addi-
tional information submitted by a par-
ticular agreement will be exempt from
disclosure under 5 U.S.C. 552, except to
the extent:

(i) It is relevant to an administrative
or judicial action or proceeding; or

(i1) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(2) Parties may voluntarily disclose
or make Monitoring Reports, minutes
or any other additional information
publicly available. The Commission
must be promptly informed of any such
voluntary disclosure.

(j) Monitoring Report or alternative
periodic reporting requirements in this
subpart shall not be construed to au-
thorize the exchange or use by or
among agreement members of informa-
tion required to be submitted.

EFFECTIVE DATE NOTE: At 69 FR 64414, Nov.
4, 2004, paragraph (e) of §535.701 was stayed
indefinitely.

§535.702 Agreements subject to Moni-
toring Report and alternative peri-
odic reporting requirements.

(a) Agreements subject to the Moni-
toring Report requirements of this sub-
part are:

(1) An agreement that contains the
authority to discuss or agree on capac-
ity rationalization; or

(2) Where the parties to an agreement
hold a combined market share, based
on cargo volume, of 35 percent or more
in the entire U.S. inbound or outbound
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geographic scope of the agreement and
the agreement contains any of the fol-
lowing authorities:

(i) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(ii) The establishment of a joint serv-
ice;

(iii) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(iv) The discussion of, or agreement
on, any service contract matter.

(b) The determination of an agree-
ment’s reporting obligation under
§535.702(a)(2) in the first instance shall
be based on the market share data re-
ported on the agreement’s Information
Form pursuant to §535.503. Thereafter,
at the beginning of each calendar year,
the Bureau of Trade Analysis will no-
tify the agreement parties of any
changes in its reporting requirements
based on market share data reported
on the agreement’s quarterly Moni-
toring Report for the previous second
quarter (April-dJune).

(c) The Commission may require, as
necessary, that the parties to an agree-
ment with market share below the 35
percent threshold, as identified and de-
fined in §535.702(a)(2), submit Moni-
toring Reports pursuant to §535.703.

(d) In addition to or instead of the
Monitoring Report in §535.703, the
Commission may prescribe, as nec-
essary, alternative periodic reporting
requirements for parties to any agree-
ment identified in §535.201.

§535.703 Monitoring Report form.

(a) For agreements subject to the
Monitoring Report requirements in
§535.702(a), the Monitoring Report
form, with instructions, is set forth in
sections I through III of appendix B of
this part. The instructions should be
read in conjunction with the Act and
this part.

(b) The Monitoring Report shall
apply as follows:

(1) Section I shall be completed by
parties to agreements identified in
§535.702(a)(1);

(2) Section II shall be completed by
parties to agreements identified in
§535.702(a)(2); and
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(3) Section IIT shall be completed by
parties to all agreements identified in
§535.702(a).

(¢c) In accordance with the require-
ments and instructions in appendix B
of this part, parties to an agreement
subject to part 2(C) of section I of the
Monitoring Report shall submit a nar-
rative statement on any significant re-
ductions in vessel capacity that the
parties will implement under the
agreement. The term ‘‘a significant re-
duction” is defined in appendix B. The
narrative statement shall be submitted
to the Director, Bureau of Trade Anal-
ysis, no later than 15 days after a sig-
nificant reduction in vessel capacity
has been agreed upon by the parties
but prior to the implementation of the
actual reduction under the agreement.

(d)(1) The Commission may require,
in its discretion, that the information
on the top agreement commodities in
part 4 of section II of the Monitoring
Report be reported on a sub-trade
basis, as defined in appendix B of this
part, rather than on an agreement-wide
basis. When commodity sub-trade in-
formation is required under this sec-
tion, the Commission shall notify the
parties to the agreement.

(2) For purposes of §535.703(d)(1), the
top agreement commodities shall mean
the top 10 liner commodities (including
commodities not subject to tariff pub-
lication) carried by all the agreement
parties in each sub-trade within the ge-
ographic scope of the agreement during
the calendar quarter. Where the agree-
ment covers both U.S. inbound and
outbound liner movements, inbound
and outbound sub-trades shall be stat-
ed separately. All other instructions,
definitions, and terms shall apply as
specified and required in appendix B of
this part.

§535.704 Filing of minutes.

(a) Agreements required to file minutes.
(1) This section applies to agreements
authorized to engage in any of the fol-
lowing activities: discussion or estab-
lishment of any type of rates or
charges, whether in tariffs or service
contracts; pooling or apportionment of
cargo traffic; discussion of revenues,
losses, or earnings; or discussion or
agreement on service contract matters,
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including the establishment of vol-
untary service contract guidelines.

(2) Each agreement to which this sec-
tion applies shall file with the Commis-
sion, through a designated official,
minutes of all meetings defined in
paragraph (b) of this section, except as
provided in paragraph (d) of this sec-
tion.

(b) Meetings. For purposes of this sub-
part, the term meeting shall include all
discussions at which any agreement is
reached among any number of the par-
ties to an agreement relating to the
business of the agreement, and all
other discussions among three or more
members of the agreement (or all mem-
bers if fewer than three) relating to the
business of the agreement. This in-
cludes, but is not limited to, meetings
of the members’ agents, principals,
owners, officers, employees, represent-
atives, committees, or subcommittees,
and communications among members
facilitated by agreement officials. Dis-
cussions conducted by telephone, elec-
tronic device, or other means are in-
cluded.

(c) Content of minutes. Minutes shall
include the following:

(1) The date, time, and place of the
meeting;

(2) A list of participants and compa-
nies represented;

(3) A description of discussions de-
tailed enough so that a non-participant
reading the minutes could reasonably
gain a clear understanding of the na-
ture and extent of the discussions and,
where applicable, any decisions
reached. Such description need not dis-
close the identity of the parties that
participated in the discussion or the
votes taken; and

(4) Any report, circular, notice, sta-
tistical compilation, analytical study,
survey, or other work distributed, dis-
cussed, or exchanged at the meeting,
whether presented by oral, written,
electronic, or other means. Where the
aforementioned materials are reason-
ably available to the public, a citation
to the work or relevant part thereof is
acceptable in lieu of the actual work.
Any documents submitted to the Com-
mission pursuant to this section need
not disclose the identity of the party
or parties that circulated the docu-
ment at the meeting.
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(d) Exemption. For parties to agree-
ments subject to this section, the fol-
lowing exemptions shall apply:

(1) Minutes of meetings between par-
ties are not required to reflect discus-
sions of matters set forth in
§535.408(0)(2), (0)(3), (b)(4)(iil), (b)(4)(iv),
) (v), and (b)(4)(vi);

(2) Minutes of meetings between par-
ties are not required to reflect discus-
sion of matters set forth in
§535.408(b)(5) to the extent that such
discussions involve minor operational
matters that have little or no impact
on the frequency of vessel calls at ports
or the amount of vessel capacity of-
fered by the parties in the geographic
scope of the agreement; and

(3) Minutes of meetings between par-
ties are not required to reflect discus-
sions of or actions taken with regard to
rates that, if adopted, would be re-
quired to be published in an appro-
priate tariff. This exemption does not
apply to discussions concerning general
rate policy, general rate changes, the
opening or closing of rates, service con-
tracts, or time/volume rates.

(e) Serial numbers. Each set of min-
utes filed with the Commission shall
include the agreement name and FMC
number and a unique identification
number indicating the sequence in
which the meeting took place during
the calendar year.

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20303, Apr. 19, 2005]

§535.705 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any require-
ment of this subpart.

(b) A request for such a waiver must
be submitted and approved by the Com-
mission in advance of the filing of the
Monitoring Report or minutes to which
the requested waiver would apply. Re-
quests for a waiver shall be submitted
in writing to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573-
0001, and shall state and provide the
following:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief;

(3) Relevant trade and industry data
and information to substantiate and
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support the special circumstances re-
quiring the requested relief; and

(4) Why granting the requested waiv-
er will not substantially impair effec-
tive monitoring of the agreement.

(c) The Commission may take into
account the presence or absence of
shipper complaints as well as the past
compliance of the agreement parties
with any reporting requirement under
this part in considering an application
for a waiver.

Subpart H—Mandatory and
Prohibited Provisions

§535.801 Independent action.

(a) Each conference agreement shall
specify the independent action (“‘IA”)
procedures of the conference, which
shall provide that any conference
member may take independent action
on any rate or service item upon not
more than 5 calendar days’ notice to
the conference and shall otherwise be
in conformance with section 5(b)(8) of
the Act (46 U.S.C. 40303(b)(8)).

(b)(1) Each conference agreement
that provides for a period of notice for
independent action shall establish a
fixed or maximum period of notice to
the conference. A conference agree-
ment shall not require or permit a con-
ference member to give more than 5
calendar days’ notice to the con-
ference, except that in the case of a
new or increased rate the notice period
shall conform to the tariff publication
requirements of this chapter.

(2) A conference agreement shall not
prescribe notice periods for adopting,
withdrawing, postponing, canceling, or
taking other similar actions on inde-
pendent actions.

(c) Each conference agreement shall
indicate the conference official, single
designated representative, or con-
ference office to which notice of inde-
pendent action is to be provided. A con-
ference agreement shall not require no-
tice of independent action to be given
by the proposing member to the other
parties to the agreement.

(d) A conference agreement shall not
require a member who proposes inde-
pendent action to attend a conference
meeting, to submit any further infor-
mation other than that necessary to
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accomplish the publication of the inde-
pendent tariff item, or to comply with
any other procedure for the purpose of
explaining, justifying, or compro-
mising the proposed independent ac-
tion.

(e) A conference agreement shall
specify that any new rate or service
item proposed by a member under inde-
pendent action (except for exempt com-
modities not published in the con-
ference tariff) shall be included by the
conference in its tariff for use by that
member effective no later than 5 cal-
endar days after receipt of the notice
and by any other member that notifies
the conference that it elects to adopt
the independent rate or service item on
or after its effective date.

(f)(1) As it pertains to this part,
“adopt’” means the assumption in iden-
tical form of an originating member’s
independent action rate or service
item, or a particular portion of such a
rate or service item. If a carrier adopts
an IA at a lower rate than the con-
ference rate when there is less than 30
days remaining on the original IA, the
adopted IA should be made to expire 30
days after its effectiveness to comply
with the statutory 30-day notice re-
quirement. In the case of an inde-
pendent action time/volume rate (‘‘IA
TVR”’), the dates of the adopting IA
may vary from the dates of the original
IA, so long as the duration of the
adopting IA is the same as that of the
originating IA. Furthermore, no term
other than ‘‘adopt” (e.g., ‘‘follow,”
“match’) can be used to describe the
action of assuming as one’s own an ini-
tiating carrier’s TA. Additionally, if a
party to an agreement chooses to take
on an IA of another party, but alters it,
such action is considered a new IA and
must be published pursuant to the IA
publication and notice provisions of
the applicable agreement.

(2) An TIA TVR published by a mem-
ber of a ratemaking agreement may be
adopted by another member of the
agreement, provided that the adopting
member takes on the original IA TVR
in its entirety without change to any
aspect of the original rate offering (ex-
cept beginning and ending dates in the
time period) (i.e., a separate TVR with
a separate volume of cargo but for the
same duration). Any subsequent IA
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TVR offering that results in a change
in any aspect of the original IA TVR,
other than the name of the offering
carrier or the beginning date of the
adopting IA TVR, is a new independent
action and shall be processed in accord-
ance with the provisions of the applica-
ble agreement. The adoption proce-
dures discussed above do not authorize
the participation by an adopting car-
rier in the cargo volume of the origi-
nating carrier’s IA TVR. Member lines
may publish and participate in joint TA
TVRs, if permitted to do so under the
terms of their agreement; however, no
carrier may participate in an IA TVR
already published by another carrier.

(g) A conference agreement shall not
require or permit individual member
lines to be assessed on a per carrier
usage basis the costs and/or adminis-
trative expenses incurred by the agree-
ment in processing independent action
filings.

(h) A conference agreement may not
permit the conference to unilaterally
designate an expiration date for an
independent action taken by a member
line. The right to determine the dura-
tion of an TA remains with the member
line, and a member line must be given
the opportunity to designate whatever
duration it chooses for its IA, regard-
less if the duration is for a specified pe-
riod or open ended. Only in instances
where a member line gives its consent
to the conference, or where a member
line freely elects not to provide for the
duration of its IA after having been
given the opportunity, can the con-
ference designate an expiration date
for the member line’s IA.

(i) Any new conference agreement or
any modification to an existing con-
ference agreement that does not com-
ply with the requirements of this sec-
tion shall be rejected pursuant to
§535.601 of this part.

(j) If ratemaking is by sections with-
in a conference, then any notice to the
conference required by §535.801 may be
made to the particular ratemaking sec-
tion.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]
§535.802

(a) Ocean common carrier agree-
ments may not prohibit or restrict a

Service contracts.
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member or members of the agreement
from engaging in negotiations for serv-
ice contracts with one or more ship-
pers.

(b) Ocean common carrier agree-
ments may not require a member or
members of the agreement to disclose a
negotiation on a service contract, or
the terms and conditions of a service
contract, other than those terms or
conditions required by section 8(c)(3) of
the Act (46 U.S.C. 40502(d)).

(c) Ocean common carrier agree-
ments may not adopt mandatory rules
or requirements affecting the right of
an agreement member or agreement
members to negotiate or enter into
service contracts.

(d) An agreement may provide au-
thority to adopt voluntary guidelines
relating to the terms and procedures of
an agreement member’s or agreement
members’ service contracts if the
guidelines explicitly state the right of
the members of the agreement not to
follow these guidelines.

(e) Voluntary guidelines shall be sub-
mitted to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573-
0001. Voluntary guidelines shall be kept
confidential in accordance with §535.608
of this part. Use of voluntary guide-
lines prior to their submission is pro-
hibited.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.803 Ocean freight forwarder com-
pensation.

No conference or group of two or
more ocean common carriers may:

(a) Deny to any member of such con-
ference or group the right, upon notice
of not more than 5 calendar days, to
take independent action on any level of
compensation paid to an ocean freight
forwarder; or

(b) Agree to limit the payment of
compensation to an ocean freight for-
warder to less than 1.25 percent of the
aggregate of all rates and charges ap-
plicable under the tariff assessed
against the cargo on which the for-
warding services are provided.
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Subpart [—Penalties

§535.901 Failure to file.

Any person operating under an agree-
ment, involving activities subject to
the Act pursuant to sections 4 and 5(a)
of the Act (46 U.S.C. 40301(a)-(c) and
40302) and this part and not exempted
pursuant to section 16 of the Act (46
U.S.C. 40103) or excluded from filing by
the Act, that has not been filed and
that has not become effective pursuant
to the Act and this part is in violation
of the Act and this part and is subject
to the civil penalties set forth in sec-
tion 13(a) of the Act (46 U.S.C. 41107).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.902

Knowing falsification of any report
required by the Act or this part, in-
cluding knowing falsification of any
item in any applicable agreement in-
formation and/or reporting require-
ments pursuant to subparts E and G of
this part, is a violation of the rules of
this part and is subject to the civil pen-
alties set forth in section 13(a) of the
Act (46 U.S.C. 41107) and may be subject
to the criminal penalties provided for
in 18 U.S.C. 1001.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50730, Oct. 1, 2009]

Falsification of reports.

Subpart J—Paperwork Reduction

§535.991 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
number assigned to information collec-
tion requirements of the Commission
in this part by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1995, Pub. L.
104-13. The Commission intends that
this section comply with the require-
ments of section 3507(a)(3) of the Paper-
work Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
(OMB) for each agency information col-
lection requirement in the following
table:
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Current OMB

Section control No.

3072-0045

535.101 through 535.902 ..........cccceoviiiinnns

APPENDIX A TO PART 535—INFORMATION
FORM AND INSTRUCTIONS

INFORMATION FORM INSTRUCTIONS

1. All agreements and modifications to
agreements between or among ocean com-
mon carriers identified in 46 CFR 535.502
must be accompanied by a completed Infor-
mation Form to the full extent required in
sections I through V of this Form. Sections
I and V must be completed by all such agree-
ments. In addition, sections II, III and IV
must be completed, as applicable, in accord-
ance with the authority contained in each
agreement. Where an agreement containing
multiple authorities is subject to duplicate
reporting requirements in the various sec-
tions of this Form, the parties may provide
only one response so long as the reporting
requirements within each section are fully
addressed. The Information Form specifies
the data and information which must be re-
ported for each section and the format in
which it must be provided. If a party to an
agreement is unable to supply a complete re-
sponse to any item of this Form, that party
shall provide either estimated data (with an
explanation of why precise data are not
available) or a detailed statement of reasons
for noncompliance and the efforts made to
obtain the required information. For pur-
poses of this Form, if one of the agreement
signatories is a joint service operating under
an effective agreement, that signatory shall
respond to the Form as a single agreement
party.

2. For clarification of the agreement ter-
minology used in this Form, the parties may
refer to the definitions provided in 46 CFR
535.104. In addition, the following definitions
shall apply for purposes of this Form: liner
movement means the carriage of liner cargo
by liner operators; liner cargo means cargo
carried on liner vessels in a liner service;
liner operator means a vessel-operating com-
mon carrier engaged in liner service; liner
vessel means a vessel used in a liner service;
liner service means a definite, advertised
schedule of sailings at regular intervals; and
TEU means a unit of measurement equiva-
lent to one 20-foot shipping container. Fur-
ther, when used in this Form, the terms
‘“‘entire geographic scope of the agreement”
or ‘‘agreement-wide’’ refer to the combined
U.S. inbound trade and/or the combined U.S.
outbound trade as such trades apply to the
geographic scope of the agreement, as op-
posed to the term ‘‘sub-trade,”” which is de-
fined for reporting purposes as the scope of
all liner movements between each U.S. port
range and each foreign country within the
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scope of the agreement. Whether required on
a combined trade basis or a sub-trade basis,
the U.S. inbound trade (or sub-trades) and
the U.S. outbound trade (or sub-trades) shall
always be stated separately.

SECTION I

Section I applies to all agreements identi-
fied in 46 CFR 535.502. Parties to such agree-
ments must complete parts 1 through 4 of
this section. The authorities listed in part 4
of this section do not necessarily include all
of the authorities that must be set forth in
an agreement filed under the Act. The spe-
cific authorities between the parties to an
agreement, however, must be set forth,
clearly and completely, in a filed agreement
in accordance with 46 CFR 535.402.

Part 1

State the full name of the agreement.

Part 2

Provide a narrative statement describing
the specific purpose(s) of the agreement per-
taining to the parties’ business activities as
ocean common carriers in the foreign com-
merce of the United States, and the commer-
cial or other relevant circumstances within
the geographic scope of the agreement that
led the parties to enter into the agreement.

Part 3

List all effective agreements that cover all
or part of the geographic scope of this agree-
ment, and whose parties include one or more
of the parties to this agreement.

Part 4(A)

Identify whether the agreement authorizes
the parties to discuss, or agree upon, wheth-
er on a binding basis under a common tariff
or a non-binding basis, any kind of rate or
charge.

Part 4(B)

Identify whether the agreement authorizes
the parties to establish a joint service.

Part 4(C)

Identify whether the agreement authorizes
the parties to pool cargo traffic or revenues.

Part 4(D)

Identify whether the agreement authorizes
the parties to discuss, or agree on, any serv-
ice contract matter.

Part 4(E)

Identify whether the agreement authorizes
the parties to discuss or agree on capacity
rationalization as defined in 46 CFR
535.104(e).
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Part 4(F)

Identify whether the agreement contains
provisions that place conditions or restric-
tions on the parties’ agreement participa-
tion, and/or use or offering of competing
services within the geographic scope of the
agreement.

Part 4(G)

Identify whether the agreement authorizes
the parties to charter or use vessel space in
exchange for compensation or services. This
authority does not include capacity rational-
ization as referred to in part 4(E) of this sec-
tion.

Part 4(H)

Identify whether the agreement authorizes
the parties to rationalize sailings or services
relating to a schedule of ports, the frequency
of vessel calls at ports, or the size and capac-
ity of vessels for deployment. This authority
does not include the establishment of a joint
service or capacity rationalization as re-
ferred to in parts 4(B) and 4(E) of this sec-
tion.

SECTION II

Section II applies to agreements identified
in 46 CFR 535.502(a) that contain any of the
following authorities: a) the charter or use of
vessel space in exchange for compensation or
services; or b) the rationalization of sailings
or services relating to a schedule of ports,
the frequency of vessel calls at ports, or the
size and capacity of vessels for deployment.
Such authorities do not include the estab-
lishment of a ‘‘joint service,” nor ‘‘capacity
rationalization” as these terms are defined
in 46 CFR 535.104 (0) and (e). Parties to agree-
ments identified in this section must com-
plete all items in part 1.

Part 1(A)

For the most recent 12-month period for
which complete data are available, provide
the number of vessel calls each party made
at each port for its liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement.

Part 1(B)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned to
be implemented when the agreement goes
into effect, in the number of vessel calls at a
port for the parties’ liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement. Spe-
cifically, explain the nature of the signifi-
cant change and its effect on the frequency
of vessel calls at the port for the liner serv-
ice that would be subject to the change. For
purposes of this part, a significant change re-
fers to an increase or a decrease in the num-

46 CFR Ch. IV (10-1-10 Edition)

ber of vessel calls at a port for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change excludes an incidental
or temporary alteration in the number of
vessel calls at a port, or an operational
change in vessel calls that would have little
or no impact on the number of vessel calls at
a port. If no significant change is anticipated
or planned, it shall be noted with the term
‘“‘none’” in response to part 1(B) of this sec-
tion.

SECTION III

Section III applies to agreements identi-
fied in 46 CFR 535.502 that contain the au-
thority to discuss or agree on capacity ra-
tionalization as defined in 46 CFR 535.104(e).
Parties to such agreements must complete
parts 1 and 2 of this section.

Part 1(A)

1. For the most recent calendar quarter for
which complete data are available, provide
the amount of vessel capacity for each party
for each of its liner services that would be
covered by the agreement within the entire
geographic scope of the agreement, stated
separately for the U.S. inbound and out-
bound trades as applicable to the geographic
scope of the agreement. For purposes of this
Form, vessel capacity means a party’s total
commercial liner space on line-haul vessels,
whether operated by it or other parties from
whom space is obtained, sailing to and/or
from the continent of North America for
each of its liner services that would be cov-
ered by the agreement.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was containerized, the
amount(s) of vessel capacity for each party
shall be reported in TEUs. When 50 percent
or more of the total liner cargo carried by all
the parties in the geographic scope of the
agreement during the calendar quarter was
non-containerized, the amount(s) of vessel
capacity for each party shall be reported in
non-containerized units of measurement.
The unit of measurement used in calculating
the amounts of non-containerized vessel ca-
pacity must be specified clearly and consist-
ently applied.

Part 1(B)

Provide the percentage of vessel capacity
utilization for each party for each of its liner
services that would be covered by the agree-
ment within the entire geographic scope of
the agreement, corresponding to the figures
and time period used in part 1(A) of this sec-
tion, stated separately for the U.S. inbound
and outbound trades as applicable to the geo-
graphic scope of the agreement. For purposes
of this Form, the percentage of vessel capac-
ity utilization means a party’s total volume
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of liner cargo, for each of its liner services
that would be covered by the agreement, car-
ried on any vessel space counted under part
1(A) of this section, divided by its total ves-
sel capacity as defined and derived in part
1(A) of this section, which quotient is multi-
plied by 100.

Part 1(C)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned to
be implemented when the agreement goes
into effect, in the amounts of vessel capacity
for the parties’ liner services that would be
covered by the agreement within the entire
geographic scope of the agreement. Specifi-
cally, explain the nature of and the reasons
for the significant change and its effects on
the liner service and the total amount of ves-
sel capacity for such service that would be
subject to the change. For purposes of this
part, a significant change refers to the re-
moval from or addition to a liner service of
vessels or vessel space for a fixed, seasonally
planned, or indefinite period of time. A sig-
nificant change excludes instances when ves-
sels may be temporarily repositioned or
shifted from one service to another, or when
vessel space may be temporarily altered, or
when vessels are removed from a liner serv-
ice and vessels of similar capacity are sub-
stituted. It also excludes operational
changes in vessels or vessel space that would
have little or no impact on the amount of
vessel capacity offered in a liner service or a
trade. If no significant change is anticipated
or planned, it shall be noted with the term
‘“‘none”” in response to part 1(C) of this sec-
tion.

Part 2(A)

For the most recent 12-month period for
which complete data are available, provide
the number of vessel calls each party made
at each port for its liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement.

Part 2(B)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned to
be implemented when the agreement goes
into effect, in the number of vessel calls at a
port for the parties’ liner services that would
be covered by the agreement within the en-
tire geographic scope of the agreement. Spe-
cifically, explain the nature of the signifi-
cant change and its effect on the frequency
of vessel calls at the port for the liner serv-
ice that would be subject to the change. For
purposes of this part, a significant change re-
fers to an increase or a decrease in the num-
ber of vessel calls at a port for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change excludes an incidental
or temporary alteration in the number of
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vessel calls at a port, or an operational
change in vessel calls that would have little
or no impact on the number of vessel calls at
a port. If no significant change is anticipated
or planned, it shall be noted with the term
‘‘none” in response to part 2(B) of this sec-
tion.

SECTION IV

Section IV applies to agreements identified
in 46 CFR 535.502 that contain any of the fol-
lowing authorities: a) the discussion of, or
agreement upon, whether on a binding basis
under a common tariff or a non-binding
basis, any kind of rate or charge; b) the es-
tablishment of a joint service; ¢) the pooling
or division of cargo traffic, earnings, or reve-
nues and/or losses; or d) the discussion of, or
agreement on, any service contract matter.
Parties to such agreements must complete
parts 1 through 5 of this section.

Part 1

1. For the most recent calendar quarter for
which complete data are available, provide
the market shares of all liner operators for
the entire geographic scope of the agreement
and in each sub-trade within the scope of the
agreement. A joint service shall be treated
as a single liner operator, whether it is an
agreement line or a non-agreement line.
Sub-trade is defined as the scope of all liner
movements between each U.S. port range
within the scope of the agreement and each
foreign country within the scope of the
agreement. Where the agreement covers both
U.S. inbound and outbound liner movements,
inbound and outbound market shares shall
be shown separately.

2. U.S. port ranges are defined as follows:

a. Atlantic and Gulf—Includes ports along
the eastern seaboard and the Gulf of Mexico
from the northern boundary of Maine to
Brownsville, Texas. Also includes all ports
bordering upon the Great Lakes and their
connecting waterways, all ports in the State
of New York on the St. Lawrence River, and
all ports in Puerto Rico and the U.S. Virgin
Islands.

b. Pacific—Includes all ports in the States
of Alaska, Hawaii, California, Oregon, and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marianas, John-
ston Island, Midway Island, and Wake Island.

3. An application may be filed for a waiver
of the definition of ‘‘sub-trade’ under the
procedures described in 46 CFR 535.504. In
any such application, the burden shall be on
the parties to show that their marketing and
pricing practices have been done by ascer-
tainable multi-country regions rather than
by individual countries or, in the case of the
United States, by broader areas than the
port ranges defined herein. The parties must
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further show that, though operating individ-
ually, they were nevertheless applying essen-
tially similar regional practices.

4. The formula for calculating market
share in the entire agreement scope or in a
sub-trade is as follows: The total amount of
liner cargo carried on each liner operator’s
liner vessels in the entire agreement scope or
in the sub-trade during the most recent cal-
endar quarter for which complete data are
available, divided by the total liner move-
ments in the entire agreement scope or in
the sub-trade during the same calendar quar-
ter, which quotient is multiplied by 100. The
calendar quarter used must be clearly identi-
fied. The market shares held by non-agree-
ment lines as well as by agreement lines
must be provided, stated separately in the
format indicated.

5. If 50 percent or more of the total liner
cargo carried by the parties in the entire
agreement scope during the calendar quarter
was containerized, only containerized liner
movements (measured in TEUs) must be used
for determining market share. If 50 percent
or more of the total liner cargo carried by
the parties was non-containerized, only non-
containerized liner movements must be used
for determining market share. The unit of
measurement used in calculating amounts of
non-containerized cargo must be specified
clearly and applied consistently.

Part 2

1. For each party that served all or any
part of the geographic scope of the agree-
ment during all or any part of the most re-
cent 12-month period for which complete
data are available, provide each party’s total
liner revenues within the geographic scope,
total liner cargo carried within the geo-
graphic scope, and average revenue. For pur-
poses of this Form, total liner revenues
means the total revenues, in U.S. dollars, of
each party corresponding to its total cargo
carried for its liner services that would fall
under the agreement, inclusive of all ocean
freight charges, whether assessed on a port-
to-port basis or a through intermodal basis;
accessorial charges; surcharges; and charges
for inland cargo carriage. Average revenue
shall be calculated as the quotient of each
party’s total liner revenues within the geo-
graphic scope divided by its total cargo car-
ried within the geographic scope.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the 12-month period was containerized, each
party shall report only its total carryings of
containerized liner cargo (measured in
TEUs) within the geographic scope, total
revenues generated by its carriage of con-
tainerized liner cargo, and average revenue
per TEU. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-

46 CFR Ch. IV (10-1-10 Edition)

ing the 12-month period was non-container-
ized, each party shall report only its total
carryings of non-containerized liner cargo
(specifying the unit of measurement used),
total revenues generated by its carriage of
non-containerized liner cargo, and average
revenue per unit of measurement. When the
agreement covers both U.S. inbound and out-
bound liner movements, inbound and out-
bound data shall be stated separately.

Part 3(A)

For the same 12-month period used in part
2 of this section, provide a list, for the entire
geographic scope of the agreement, of the
top 10 liner commodities (including commod-
ities not subject to tariff publication) car-
ried by all the parties for their liner services
that would fall under the agreement. For
purposes of this Form, commodities shall be
identified at the 4-digit level of customarily
used commodity coding schedules. When 50
percent or more of the total liner cargo car-
ried by all the parties in the geographic
scope of the agreement during the 12-month
period was containerized, this list shall in-
clude only containerized commodities. When
50 percent or more of the total liner cargo
carried by all the parties in the geographic
scope of the agreement during the 12-month
period was non-containerized, this list shall
include only non-containerized commodities.
When the agreement covers both U.S. in-
bound and outbound liner movements, in-
bound and outbound data shall be stated sep-
arately.

Part 3(B)

Provide the cargo volume and revenue re-
sults for each party for each of the major
commodities listed in part 3(A) of this sec-
tion, corresponding to the same 12-month pe-
riod and unit of measurement used. For pur-
poses of this Form, revenue results means
the revenues, in U.S. dollars, earned by each
party on the cargo volume of each major
commodity listed in part 3(A) of this section,
inclusive of all ocean freight charges, wheth-
er assessed on a port-to-port basis or a
through intermodal basis; accessorial
charges; surcharges; and charges for inland
cargo carriage. If a party has no cargo vol-
ume and revenue results for a commodity
listed in part 3(A) of this section, it shall be
noted by using a zero for that party in re-
sponse to part 3(B) of this section.

Part 4(A)

For the same calendar quarter used in part
1 of this section, provide the amount of ves-
sel capacity for each party for each of its
liner services that would fall under the
agreement within the entire geographic
scope of the agreement, stated separately for
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the U.S. inbound and outbound trades as ap-
plicable to the geographic scope of the agree-
ment. For purposes of this Form, vessel ca-
pacity means a party’s total commercial
liner space on line-haul vessels, whether op-
erated by it or other parties from whom
space is obtained, sailing to and/or from the
continent of North America for each of its
liner services that would fall under the
agreement. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was containerized,
the amount(s) of vessel capacity for each
party shall be reported in TEUs. When 50
percent or more of the total liner cargo car-
ried by all the parties in the geographic
scope of the agreement during the calendar
quarter was non-containerized, the
amount(s) of vessel capacity for each party
shall be reported in non-containerized units
of measurement. The unit of measurement
used in calculating the amounts of non-con-
tainerized vessel capacity must be specified
clearly and consistently applied.

Part 4(B)

Provide the percentage of vessel capacity
utilization for each party for each of its liner
services that would fall under the agreement
within the entire geographic scope of the
agreement, corresponding to the figures and
time period used in part 4(A) of this section,
stated separately for the U.S. inbound and
outbound trades as applicable to the geo-
graphic scope of the agreement. For purposes
of this Form, the percentage of vessel capac-
ity utilization means a party’s total volume
of liner cargo, for each of its liner services
that would fall under the agreement, carried
on any vessel space counted under part 4(A)
of this section, divided by its total vessel ca-
pacity as defined and derived in part 4(A) of
this section, which quotient is multiplied by
100.

Part 4(C)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned for
when the agreement goes into effect, in the
amounts of vessel capacity for the parties’
liner services that would fall under the
agreement within the entire geographic
scope of the agreement. Specifically, explain
the nature of and reasons for the significant
change and its effects on the liner service
and the total amount of vessel capacity for
such service that would be subject to the
change. For purposes of this part, a signifi-
cant change refers to the removal from or
addition to a liner service of vessels or vessel
space for a fixed, seasonally planned, or in-
definite period of time. A significant change
excludes instances when vessels may be tem-
porarily repositioned or shifted from one
service to another, or when vessel space may
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be temporarily altered, or when vessels are
removed from a liner service and vessels of
similar capacity are substituted. It also ex-
cludes operational changes in vessels or ves-
sel space that would have little or no impact
on the amount of vessel capacity offered in a
liner service or a trade. If no significant
change is anticipated or planned, it shall be
noted with the term ‘‘none’ in response to
part 4(C) of this section.

Part 5(A)

For the same 12-month period used in parts
2 and 3 of this section, provide the number of
vessel calls each party made at each port for
its liner services that would fall under the
agreement within the entire geographic
scope of the agreement.

Part 5(B)

Provide a narrative statement on any sig-
nificant changes, anticipated or planned for
when the agreement goes into effect, in the
number of vessel calls at a port for the par-
ties’ liner services that would fall under the
agreement within the entire geographic
scope of the agreement. Specifically, explain
the nature of the significant change and its
effect on the frequency of vessel calls at the
port for the liner service that would be sub-
ject to the change. For purposes of this part,
a significant change refers to an increase or
decrease in the number of vessel calls at a
port for a fixed, seasonally planned, or in-
definite period of time. A significant change
excludes an incidental or temporary alter-
ation in vessel calls at a port, or an oper-
ational change in vessel calls that would
have little or no impact on the number of
vessel calls at a port. If no significant
change is anticipated or planned, it shall be
noted with the term ‘“‘none’ in response to
part 5(B) of this section.

SECTION V

Section V applies to all agreements identi-
fied in 46 CFR 535.502. Parties to such agree-
ments must complete all items in part 1 of
this section.

Part 1(A)

State the name, title, address, telephone
and fax numbers, and electronic mail address
of a person the Commission may contact re-
garding the Information Form and any infor-
mation provided therein.

Part 1(B)

State the name, title, address, telephone
and fax numbers, and electronic mail address
of a person the Commission may contact re-
garding a request for additional information
or documents.
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Part 1(C)

A representative of the parties shall sign
the Information Form and certify that the
information in the Form and all attach-
ments and appendices are, to the best of his
or her knowledge, true, correct and com-
plete. The representative also shall indicate
his or her relationship with the parties to
the agreement.

PRIVACY ACT AND PAPERWORK REDUCTION ACT
NOTICE

1. The collection of this information is au-
thorized generally by section 15 of the Ship-
ping Act of 1984 (46 U.S.C. 40104). The submis-
sion of this form is mandatory for parties to
agreements that contain certain authorities.

2. You are not required to provide informa-
tion requested on a form that is subject to

FMC Form-150

46 CFR Ch. IV (10-1-10 Edition)

the Paperwork Reduction Act unless the
form displays a valid OMB control number.
The valid control number for this informa-
tion collection is 3072-0045.

3. The time needed to complete and submit
this form will vary depending on individual
circumstances. The total estimated average
time to complete this form is about 30 hours.
This estimate includes reading the instruc-
tions, collecting necessary data, and com-
piling that data.

4. If you have any comments concerning
the accuracy of the above estimate or have
any suggestions for simplifying the form,
please contact Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573-0001; or by e-mail
secretary@fme.gov.

OMB Control No. 3072—
0045

FEDERAL MARITIME COMMISSION
INFORMATION FORM FOR
AGREEMENTS BETWEEN OR AMONG OCEAN COMMON CARRIERS

SECTION 1

Part 1

Agreement Name:

Part 2

Narrative statement on agreement purpose,
and commercial or other circumstances re-
quiring the agreement:

This agreement includes:

Part 3

List all effective agreements covering all
or part of the geographic scope of this agree-
ment, whose parties include one or more of
the parties to this agreement.

Part 4

(A) Authority to discuss or agree upon rates or charges? ................ Yes O No [
(B) Joint service? Yes [ No [J
(C) Pooling of cargo traffic or revenues? .......coceeeeeeeeiriniiiiniieenenenannns Yes No J
(D) Authority to discuss or agree on service contracts and their

BOTIIIS? e Yes O No O
(E) Authority to discuss or agree on capacity rationalization? ....... Yes No J
(F) Conditions or restrictions on the parties’ agreement participa-

tion, and/or use or offering of competing services in the geo-

[=3 €20 o) s TS TeTo) o 1Y PP Yes No
(G) Authority to charter vessel space? .............. . Yes [ No[O
(H) Authority to rationalize sailings or Services? ..........ccceeveeeevenennn. Yes [ No [J

SECTION IT Ete. . . .
Part 1 (B) Narrative statement on significant

changes in vessel calls:
(A) Vessel Calls
Agreement-Wide Trade:
Outbound) Name
Time Period: [12-Months]

U.S. Inbound (or

SECTION IIT

[Port Names] Port 1 Port 2 Port 3
Port 4 Ete. . . . . R

Part 1 A
Carrier A [Name] art Vessel Capacity And Utilization
Carrier B Agreement-Wide Trade: U.S. Inbound (or
Carrier C Outbound) Name
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Time Period: [Calendar Quarter]

Carrier A [Name]
Liner Service 1 [Name]
Liner Service 2
Liner Service 3
Ete.. . .
Carrier B
Liner Service 1
Liner Service 2 ...
Liner Service 3
Ete. . ..

Ete. .

(C) Narrative statement on significant
changes in vessel capacity:

Part 2 Vessel Calls

(A) Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name

Time Period: [12-Months]
[Port Names] Port 1
Port 4 Ete. . . .
Carrier A [Name]

Carrier B

Port 2 Port 3

Agreement Market Share:

Line A [NamMe] ...ccooovviiiiiiiiiiniiiiiii i

Line B ..
Line C ...
Ete.. . .

Total Agreement .........ceceevevuverineennnennnns

Non-Agreement Market Share:
Line X ....

Line Y

Line Z ...

Etc.. . .

Total Non-Agreement

Total Trade [or Sub-Trade]

Part 2 Total Liner Cargo and Revenues

Agreement-Wide Trade: U.S.

Outbound) Name

Inbound (or

CarTier A ..o

Carrier B
Carrier C ....
Etc.. . .
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(&)

Vessel (B)
Capacity i3 .
[TEUs or U[tlé;%%‘;lto]n

other p

units]

XX, XXX XX

XX, XXX XX

XX XXX XX

XX, XXX XX

XX, XXX XX

XX, XXX XX

Carrier C

Ete. .

(B) Narrative statement on significant
changes in vessel calls:

SECTION IV

Part1 Market Share

Agreement-Wide Trade (or Sub-Trade): U.S.
Inbound (or Outbound) Name
Time Period: [Calendar Quarter]

TEUs
[or other Percent
units]
............................................ X, XXX XX
X, XXX XX
X, XXX XX
............................................ X, XXX XX
X, XXX XX
X, XXX XX
X, XXX XX
X, XXX XX
X, XXX 100
Time Period: [12-Months]
Total [o}‘}?)g}fer Average
revenues units] revenue
....................... $ X, XXX $
$ X, XXX $
$ X, XXX $
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Part 3 Top Liner Commodities

Agreement-Wide Trade: U.S.

Outbound) Name

Inbound (or

[Name]

Commodity 1 [Name and 4-Digit Code]:
TEUs [or other units] ..
Revenues

Commodity 2:
TEUs
Revenues
Ete.. . .

Part 4 Vessel Capacity and Utilization

Agreement-Wide Trade: U.S.

Outbound) Name

Inbound (or

Carrier A [Name]
Liner Service 1 [Name] ..
Liner Service 2 ..
Liner Service 3 ..
Ete. . ..

Carrier B
Liner Service 1 ..
Liner Service 2 ..
Liner Service 3 ..
Ete. . ..

Ete. . ..

(C) Narrative statement on
changes in vessel capacity:

significant

Part 5

(A) Vessel Calls

Agreement-Wide Trade:

Outbound) Name

Time Period: [Same 12-Months in parts 2 and

3 of this section]

[Port Names] Port 1

Port 4 Ete. . ..

Carrier A [Name]

Carrier B

Carrier C

Ete. . . .

(B) Narrative statement on
changes in vessel calls:

U.S. Inbound (or

Port 2 Port 3

significant

SECTION V

Part 1 Contact Persons and Certification

(A) Person(s) to Contact Regarding Informa-
tion Form.

(1) Name

46 CFR Ch. IV (10-1-10 Edition)

Time Period: [Same 12-Months in part 2 of
this section]

Carrier A Carrier B Ete. . . .
X, XXX X, XXX
X, XXX X, XXX
$ $

Time Period: [Same Calendar Quarter in part
1 of this section]

(A)

Vessel B)
apacity  ygi1ization
[T(ﬁg:ror [percent]

units]

XX, XXX XX

XX, XXX XX

XX, XXX XX

XX, XXX XX

XX, XXX XX

XX, XXX XX

(2) Title

(3) Firm Name and Business
(4) Business Telephone Number
(5) Fax Number

(6) E-Mail Address

(B) Individual Located in the United States
Designated for the Limited Purpose of Re-
ceiving Notice of an Issuance of a Request
for Additional Information or Documents
(see 46 CFR 535.606).

(1) Name

(2) Title

(3) Firm Name and Business
(4) Business Telephone Number
(5) Fax Number

(6) E-Mail Address

(C) Certification

This Information Form, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)

Title

Relationship with parties to agreement
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Signature

Date

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20304, Apr. 19, 2005; 74 FR 50730, Oct. 1,
2009]

APPENDIX B TO PART 535—MONITORING
REPORT AND INSTRUCTIONS

MONITORING REPORT INSTRUCTIONS

1. All agreements between or among ocean
common carriers identified in 46 CFR
535.702(a) must submit completed Monitoring
Reports to the full extent required in sec-
tions I through III of this Report. Sections I
and II must be completed, as applicable, in
accordance with the authority contained in
each agreement. Section IIT must be com-
pleted by all agreements subject to Moni-
toring Report requirements.

2. Where an agreement containing multiple
authorities is subject to duplicate reporting
requirements in the various sections of this
Report, the parties may provide only one re-
sponse so long as the reporting requirements
within each section are fully addressed. The
Monitoring Report specifies the data and in-
formation which must be reported for each
section and the format in which it must be
provided. If a party to an agreement is un-
able to supply a complete response to any
item of this Report, that party shall provide
either estimated data (with an explanation
of why precise data are not available) or a
detailed statement of reasons for noncompli-
ance and the efforts made to obtain the re-
quired information. For purposes of this Re-
port, if one of the agreement signatories is a
joint service operating under an effective
agreement, that signatory shall respond to
the Report as a single agreement party.

3. For clarification of the agreement ter-
minology used in this Report, the parties
may refer to the definitions provided in 46
CFR 535.104. In addition, the following defini-
tions shall apply for purposes of this Report:
liner movement means the carriage of liner
cargo by liner operators; liner cargo means
cargo carried on liner vessels in a liner serv-
ice; liner operator means a vessel-operating
common carrier engaged in liner service;
liner vessel means a vessel used in a liner
service; liner service means a definite, adver-
tised schedule of sailings at regular inter-
vals; and TEU means a unit of measurement
equivalent to one 20-foot shipping container.
Further, when used in this Report, the terms
‘“‘entire geographic scope of the agreement’”
or ‘‘agreement-wide’’ refer to the combined
U.S. inbound trade and/or the combined U.S.
outbound trade as such trades apply to the
geographic scope of the agreement, as op-
posed to the term ‘‘sub-trade,”” which is de-
fined for reporting purposes as the scope of
all liner movements between each U.S. port
range and each foreign country within the
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scope of the agreement. Whether required on
a combined trade basis or a sub-trade basis,
the U.S. inbound trade (or sub-trades) and
the U.S. outbound trade (or sub-trades) shall
always be stated separately.

SECTION I

Section I applies to agreements, identified
in 46 CFR 535.702(a)(1), that contain the au-
thority to discuss or agree on capacity ra-
tionalization as defined in 46 CFR 535.104(e).
Parties to such agreements must complete
parts 1 through 3 of this section.

Part 1

State the full name of the agreement and
the agreement number assigned by the FMC.

Part 2(A)

1. For the preceding calendar quarter, pro-
vide the amount of vessel capacity for each
party for each of its liner services that is
covered by the agreement within the entire
geographic scope of the agreement, stated
separately for the U.S. inbound and out-
bound trades as applicable to the geographic
scope of the agreement. For purposes of this
Report, vessel capacity means a party’s total
commercial liner space on line-haul vessels,
whether operated by it or other parties from
whom space is obtained, sailing to and/or
from the continent of North America for
each of its liner services that is covered by
the agreement.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was containerized, the
amount(s) of vessel capacity for each party
shall be reported in TEUs. When 50 percent
or more of the total liner cargo carried by all
the parties in the geographic scope of the
agreement during the calendar quarter was
non-containerized, the amount(s) of vessel
capacity for each party shall be reported in
non-containerized units of measurement.
The unit of measurement used in calculating
the amounts of non-containerized vessel ca-
pacity must be specified clearly and consist-
ently applied.

Part 2(B)

For the preceding calendar quarter, pro-
vide the percentage of vessel capacity utili-
zation for each party for each of its liner
services that is covered by the agreement
within the entire geographic scope of the
agreement, corresponding to the figures used
in part 2(A) of this section, stated separately
for the U.S. inbound and outbound trades as
applicable to the geographic scope of the
agreement. For purposes of this Report, the
percentage of vessel capacity utilization
means a party’s total volume of liner cargo,
for each of its liner services that is covered
by the agreement, carried on any vessel
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space counted under part 2(A) of this section,
divided by its total vessel capacity as de-
fined and derived in part 2(A) of this section,
which quotient is multiplied by 100.

Part 2(C)

Provide a narrative statement on any sig-
nificant reductions, to be implemented under
the agreement, in the amounts of vessel ca-
pacity for the parties’ liner services that are
covered by the agreement within the entire
geographic scope of the agreement. Specifi-
cally, explain the nature of and the reasons
for the significant reduction and its effects
on the liner service and the total amount of
vessel capacity for such service that would
be subject to the reduction. The narrative
statement for part 2(C) of this section shall
be submitted to the Director, Bureau of
Trade Analysis, no later than 15 days after a
significant reduction in the amount of vessel
capacity has been agreed upon by the parties
but prior to the implementation of the ac-
tual reduction under the agreement. For pur-
poses of this part, a significant reduction re-
fers to the removal from a liner service of
vessels or vessel space for a fixed, seasonally
planned, or indefinite period of time. A sig-
nificant reduction excludes instances when
vessels may be temporarily repositioned or
shifted from one service to another, or when
vessel space may be temporarily altered, or
when vessels are removed from a liner serv-
ice and vessels of similar or greater capacity
are substituted. It also excludes operational
changes in vessels or vessel space that would
have little or no impact on the amount of
vessel capacity offered in a liner service or a
trade.

Part 2(D)

Excluding those changes already reported
in part 2(C) of this section, provide a nar-
rative statement on any other significant
changes, implemented under the agreement
during the preceding calendar quarter, in the
amounts of vessel capacity for the parties’
liner services that are covered by the agree-
ment within the entire geographic scope of
the agreement. Specifically, explain the na-
ture of and the reasons for the significant
change and its effects on the liner service
and the total amount of vessel capacity for
such service that was subject to the change.
For purposes of this part, a significant
change refers to the addition to a liner serv-
ice of vessels or vessel space for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change excludes instances
when vessels were temporarily repositioned
or shifted from one service to another, or
when vessel space was temporarily altered,
or when vessels were removed from a liner
service and vessels of similar capacity were
substituted. It also excludes operational
changes in vessels or vessel space that had
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little or no impact on the amount of vessel
capacity offered in a liner service or a trade.
If no significant change was implemented, it
shall be noted with the term ‘‘none’ in re-
sponse to part 2(D) of this section.

Part 3

Provide a narrative statement on any sig-
nificant changes, implemented under the
agreement during the calendar quarter, in
the number of vessel calls at a port for the
parties’ liner services that are covered by
the agreement within the entire geographic
scope of the agreement. Specifically, explain
the nature of the significant change and its
effect on the frequency of vessel calls at the
port for the liner service that was subject to
the change. For purposes of this part, a sig-
nificant change refers to an increase or a de-
crease in the number of vessel calls at a port
for a fixed, seasonally planned, or indefinite
period of time. A significant change excludes
an incidental or temporary alteration in the
number of vessel calls at a port, or an oper-
ational change in vessel calls that had little
or no impact on the number of vessel calls at
a port. If no significant change was imple-
mented, it shall be noted with the term
‘“‘none”” in response to part 3 of this section.

SECTION IT

Section II applies to agreements, identified
in 46 CFR 535.702(a)(2), where the parties to
the agreement hold a combined market
share, based on cargo volume, of 35 percent
or more in the entire U.S. inbound or out-
bound geographic scope of the agreement and
the agreement contains any of the following
authorities: a) the discussion of, or agree-
ment upon, whether on a binding basis under
a common tariff or a non-binding basis, any
kind of rate or charge; b) the establishment
of a joint service; ¢) the pooling or division
of cargo traffic, earnings, or revenues and/or
losses; or d) the discussion of, or agreement
on, any service contract matter. Parties to
such agreements must complete parts 1
through 6 of this section.

Part 1

State the full name of the agreement and
the agreement number assigned by the FMC.

Part 2

1. For the preceding calendar quarter, pro-
vide the market shares of all liner operators
for the entire geographic scope of the agree-
ment and in each sub-trade within the scope
of the agreement. A joint service shall be
treated as a single liner operator, whether it
is an agreement line or a non-agreement
line. Sub-trade is defined as the scope of all
liner movements between each U.S. port
range within the scope of the agreement and
each foreign country within the scope of the
agreement. Where the agreement covers both
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U.S. inbound and outbound liner movements,
inbound and outbound market shares shall
be shown separately.

2. U.S. port ranges are defined as follows:

a. Atlantic and Gulf—Includes ports along
the eastern seaboard and the Gulf of Mexico
from the northern boundary of Maine to
Brownsville, Texas. Also includes all ports
bordering upon the Great Lakes and their
connecting waterways, all ports in the State
of New York on the St. Lawrence River, and
all ports in Puerto Rico and the U.S. Virgin
Islands.

b. Pacific—Includes all ports in the States
of Alaska, Hawaii, California, Oregon, and
Washington. Also includes all ports in Guam,
American Samoa, Northern Marianas, John-
ston Island, Midway Island, and Wake Island.

3. An application may be filed for a waiver
of the definition of ‘‘sub-trade’ under the
procedures described in 46 CFR 535.705. In
any such application, the burden shall be on
the parties to show that their marketing and
pricing practices have been done by ascer-
tainable multi-country regions rather than
by individual countries or, in the case of the
United States, by broader areas than the
port ranges defined herein. The Commission
will also consider whether the alternative
definition of ‘‘sub-trade’ requested by the
waiver application is reasonably consistent
with the definition of ‘‘sub-trade’ applied in
the original Information Form for the agree-
ment.

4. The formula for calculating market
share in the entire agreement scope or in a
sub-trade is as follows: The total amount of
liner cargo carried on each liner operator’s
liner vessels in the entire agreement scope or
in the sub-trade during the most recent cal-
endar quarter for which complete data are
available, divided by the total liner move-
ments in the entire agreement scope or in
the sub-trade during the same calendar quar-
ter, which quotient is multiplied by 100. The
market shares held by non-agreement lines
as well as by agreement lines must be pro-
vided, stated separately in the format indi-
cated.

5. If 50 percent or more of the total liner
cargo carried by the parties in the entire
agreement scope during the calendar quarter
was containerized, only containerized liner
movements (measured in TEUs) must be used
for determining market share. If 50 percent
or more of the total liner cargo carried by
the parties was non-containerized, only non-
containerized liner movements must be used
for determining market share. The unit of
measurement used in calculating amounts of
non-containerized cargo must be specified
clearly and applied consistently.

Part 3

1. For the preceding calendar quarter, pro-
vide each party’s total liner revenues in the
entire geographic scope of the agreement,
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total liner cargo carried in the entire geo-
graphic scope of the agreement, and average
revenue. For purposes of this Report, total
liner revenues means the total revenues, in
U.S. dollars, of each party corresponding to
its total cargo carried for its liner services
that fall under the agreement, inclusive of
all ocean freight charges, whether assessed
on a port-to-port basis or a through inter-
modal basis; accessorial charges; surcharges;
and charges for inland cargo carriage. Aver-
age revenue shall be calculated as the
quotient of each party’s total liner revenues
in the entire geographic scope divided by its
total cargo carried in the entire geographic
scope.

2. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was containerized, each
party shall report only its total carryings of
containerized liner cargo (measured in
TEUs) during the calendar quarter, total rev-
enues generated by its carriage of container-
ized liner cargo, and average revenue Dper
TEU. When 50 percent or more of the total
liner cargo carried by all the parties in the
geographic scope of the agreement during
the calendar quarter was non-containerized,
each party shall report only its total
carryings of non-containerized liner cargo
during the calendar quarter (specifying the
unit of measurement used), total revenues
generated by its carriage of non-container-
ized liner cargo, and average revenue per
unit of measurement. When the agreement
covers both U.S. inbound and outbound liner
movements, inbound and outbound data
shall be stated separately.

Part 4(A)

For the preceding calendar quarter, pro-
vide a list, for the entire geographic scope of
the agreement, of the top 10 liner commod-
ities (including commodities not subject to
tariff publication) carried by all the parties
for their liner services that fall under the
agreement. For purposes of this Report, com-
modities shall be identified at the 4-digit
level of customarily used commodity coding
schedules. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was containerized,
this list shall include only containerized
commodities. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was non-container-
ized, this list shall include only non-contain-
erized commodities. When the agreement
covers both U.S. inbound and outbound liner
movements, inbound and outbound data
shall be stated separately.
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Part 4(B)

For the preceding calendar quarter, pro-
vide the cargo volume and revenue results
for each party for each of the major com-
modities listed in part 4(A) of this section,
corresponding to the same unit of measure-
ment used. For purposes of this Report, rev-
enue results means the revenues, in U.S. dol-
lars, earned by each party on the cargo vol-
ume of each major commodity listed in part
4(A) of this section, inclusive of all ocean
freight charges, whether assessed on a port-
to-port basis or a through intermodal basis;
accessorial charges; surcharges; and charges
for inland cargo carriage. If a party has no
cargo volume and revenue results for a com-
modity listed in part 4(A) of this section, it
shall be noted by using a zero for that party
in response to part 4(B) of this section.

Part 5(A)

For the preceding calendar quarter, pro-
vide the amount of vessel capacity for each
party for each of its liner services that falls
under the agreement within the entire geo-
graphic scope of the agreement, stated sepa-
rately for the U.S. inbound and outbound
trades as applicable to the geographic scope
of the agreement. For purposes of this Re-
port, vessel capacity means a party’s total
commercial liner space on line-haul vessels,
whether operated by it or other parties from
whom space is obtained, sailing to and/or
from the continent of North America for
each of its liner services that falls under the
agreement. When 50 percent or more of the
total liner cargo carried by all the parties in
the geographic scope of the agreement dur-
ing the calendar quarter was containerized,
the amount(s) of vessel capacity for each
party shall be reported in TEUs. When 50
percent or more of the total liner cargo car-
ried by all the parties in the geographic
scope of the agreement during the calendar
quarter was non-containerized, the
amount(s) of vessel capacity for each party
shall be reported in non-containerized units
of measurement. The unit of measurement
used in calculating the amounts of non-con-
tainerized vessel capacity must be specified
clearly and consistently applied.

Part 5(B)

For the preceding calendar quarter, pro-
vide the percentage of vessel capacity utili-
zation for each party for each of its liner
services that falls under the agreement with-
in the entire geographic scope of the agree-
ment, corresponding to the figures used in
part 5(A) of this section, stated separately
for the U.S. inbound and outbound trades as
applicable to the geographic scope of the
agreement. For purposes of this Report, the
percentage of vessel capacity utilization
means a party’s total volume of liner cargo,
for each of its liner services that falls under

46 CFR Ch. IV (10-1-10 Edition)

the agreement, carried on any vessel space
counted under part 5(A) of this section, di-
vided by its total vessel capacity as defined
and derived in part 5(A) of this section,
which quotient is multiplied by 100.

Part 5(C)

Provide a narrative statement on any sig-
nificant changes in the amount of vessel ca-
pacity that occurred during the preceding
calendar quarter for the parties’ liner serv-
ices that fall under the agreement within the
entire geographic scope of the agreement.
Specifically, explain the nature of and the
reasons for the significant change and its ef-
fects on the liner service and the total
amount of vessel capacity for such service
that was subject to the change. For purposes
of this part, a significant change refers to
the removal from or addition to a liner serv-
ice of vessels or vessel space for a fixed, sea-
sonally planned, or indefinite period of time.
A significant change would exclude instances
when vessels were temporarily repositioned
or shifted from one service to another, or
when vessel space was temporarily altered,
or when vessels were removed from a liner
service and vessels of similar capacity were
substituted. It also excludes operational
changes in vessels and vessel space that had
little or no impact on the amount of vessel
capacity offered in a liner service or a trade.
If no significant change occurred during the
calendar quarter, it shall be noted with the
term ‘‘none’” in response to part 5(C) of this
section.

Part 6

Provide a narrative statement on any sig-
nificant changes in the number of vessel
calls at a port that occurred during the pre-
ceding calendar quarter for the parties’ liner
services that fall under the agreement with-
in the entire geographic scope of the agree-
ment. Specifically, explain the nature of the
significant change and its effect on the fre-
quency of vessel calls at the port for the
liner service that was subject to the change.
For purposes of this part, a significant
change refers to an increase or a decrease in
the number of vessel calls at a port for a
fixed, seasonally planned, or indefinite pe-
riod of time. A significant change excludes
an incidental or temporary alteration in the
number of vessel calls at a port, or an oper-
ational change in vessel calls that had little
or no impact on the number of vessel calls at
a port. If no significant change occurred dur-
ing the calendar quarter, it shall be noted
with the term ‘‘none’” in response to part 6 of
this section.

SECTION III

Section III applies to all agreements iden-
tified in 46 CFR 535.702(a). Parties to such
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agreements must complete all items in part
1 of this section.

Part 1(A)

State the name, title, address, telephone
and fax numbers, and electronic mail address
of a person the Commission may contact re-
garding the Monitoring Report and any in-
formation provided therein.

Part 1(B)

A representative of the parties shall sign
the Monitoring Report and certify that the
information in the Report and all attach-
ments and appendices are, to the best of his
or her knowledge, true, correct and com-
plete. The representative also shall indicate
his or her relationship with the parties to
the agreement.

Privacy Act and Paperwork Reduction Act
Notice

1. The collection of this information is au-
thorized generally by section 15 of the Ship-

FMC Form-151
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ping Act of 1984 (46 U.S.C. 40104). The submis-
sion of this form is mandatory for parties to
agreements that contain certain authorities.

2. You are not required to provide informa-
tion requested on a form that is subject to
the Paperwork Reduction Act unless the
form displays a valid OMB control number.
The valid control number for this informa-
tion collection is 3072-0045.

3. The time needed to complete and submit
this form will vary depending on individual
circumstances. The total estimated average
time to complete this form is about 63.5
hours. This estimate includes reading the in-
structions, collecting necessary data, and
compiling that data.

4. If you have any comments concerning
the accuracy of the above estimate or have
any suggestions for simplifying the form,
please contact Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573-0001; or by e-mail
secretary@fme.gov.

OMB Control No. 3072—
0045

FEDERAL MARITIME COMMISSION
MONITORING REPORT FOR
AGREEMENTS BETWEEN OR AMONG OCEAN COMMON CARRIERS

SECTION I

Part 1
Agreement Name:

FMC Number:

Carrier A [Name]:
Liner Service 1 [Name]
Liner Service 2 ..
Liner Service 3 ..
Ete. . . ..

Carrier B:
Liner Service 1 ..
Liner Service 2 ..
Liner Service 3 ..
Ete. . ..

Ete. . ..

(C) Narrative statement on significant re-
ductions in vessel capacity to be imple-
mented (submit statement no later than 15
days after a reduction has been agreed
upon but prior to the implementation of
the reduction):

Part 2 Vessel Capacity and Utilization

Agreement-Wide Trade: U.S.
Outbound) Name

Time Period: [Calendar Quarter]

Inbound (or

Vessel

essel ca-
§ B)
PACIty — ytitization

[TEUs or
other [percent]
units]
XX, XXX XX
XX, XXX XX
XX, XXX XX
XX, XXX XX
XX, XXX XX
XX, XXX XX

(D) Narrative statement on other significant
changes in vessel capacity implemented
during the calendar quarter:

Part 3 Vessel Calls

Narrative statement on significant changes
in vessel calls implemented during the cal-
endar quarter:
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FMC Number:

SECTION IT Part 2 Market Share

Part 1
Inbound (or Outbound) Name
Agreement Name: Time Period: [Calendar Quarter]
TEUs
[or other
units]
Agreement Market Share:
Line A [Name] .. X, XXX
X, XXX
X, XXX
TOtal AZTEEIMEINT ..vuitniiiiiiiie e e e e e et e e e e eaneaneaneaans X, XXX
Non-Agreement Market Share:
Line X ... X, XXX
Line Y X, XXX
Line Z . X, XXX
Ete. . . .
Total Non-Agreement ... X, XXX
Total Trade [or Sub-Trade] X, XXX
Part 3 Total Liner Cargo and Revenues Time Period: [Calendar Quarter]
Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
TEUs [or
[Name] Totg,lllé’sve» other
units]
Carrier A ... $ X, XXX
Carrier B $ X, XXX
Carrier C ... $ X, XXX
Ete. . . .
Part 4 Top Liner Commodities Time Period: [Calendar Quarter]
Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
[Name] Carrier A Carrier B
Commodity 1 [Name and 4-Digit Code]:
TEUs [or other units] ... X, XXX X, XXX
Revenues ..... $ $
Commodity 2:
TEUs X, XXX X, XXX
Revenues .. $ $
Ete. . . .
Part 5 Vessel Capacity and Utilization Time Period: [Calendar Quarter]
Agreement-Wide Trade: U.S. Inbound (or
Outbound) Name
(A)
Vessel ca-
pacity
[TEUs or
other
units]
Carrier A [Name]:
Liner Service 1 [Name] XX, XXX
Liner Service 2 .... XX, XXX
Liner Service 3 .... XX, XXX

Ete. . . ..
Carrier B:
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Percent
XX
XX
XX
XX
XX
XX
XX
XX
100
Average
revenue
$
$
$
Ete. . .
B)
Utilization
[percent]
XX
XX
XX



Federal Maritime Commission

Liner Service 1 ..
Liner Service 2 ..
Liner Service 3 ..
Ete. . ..

Ete. . ..

(C) Narrative statement on

significant
changes in vessel capacity that occurred
during the calendar quarter:

Part 6 Vessel Calls

Narrative statement on significant changes
in vessel calls that occurred during the cal-
endar quarter:

SECTION III

Part 1 Contact Person and Certification

(A) Person(s) To Contact Regarding Moni-
toring Report.

(1) Name

(2) Title

(3) Firm Name and Business
(4) Business Telephone Number
(5) Fax Number

(6) E-Mail Address

(B) Certification.

This Monitoring Report, together with any
and all appendices and attachments thereto,
was prepared and assembled in accordance
with instructions issued by the Federal Mar-
itime Commission. The information is, to
the best of my knowledge, true, correct, and
complete.

Name (please print or type)
Title

Relationship with parties to agreement
Signature

Date

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50730, Oct. 1, 2009]

Pt. 540
(A)
Vessel ca- B)
pacity Utilization
[TEUs or
other [percent]
units]
XX XXX XX
XX, XXX XX
XX, XXX XX

PART 540—PASSENGER VESSEL
FINANCIAL RESPONSIBILITY

Subpart A—Proof of Financial Responsi-
bility, Bonding and Cerlification of Fi-
nancial Responsibility for Indemnifica-
tion of Passengers for Nonperformance
of Transportation

Sec.

540.1 Scope.

540.2 Definitions.

540.3 Proof of financial responsibility, when

required.

540.4 Procedure for establishing financial
responsibility.

540.5 Insurance, guaranties, and escrow ac-
counts.

540.6 Surety bonds.

540.7 Evidence of financial responsibility.

540.8 Denial, revocation, suspension, or
modification.

540.9 Miscellaneous.

ForM FMC-131 TO SUBPART A

ForM FMC-132A TO SUBPART A

ForM FMC-133A TO SUBPART A

APPENDIX A TO SUBPART A—EXAMPLE OF Es-
CROW AGREEMENT FOR USE UNDER 46 CFR
540.5(B)

Subpart B—Proof of Financial Responsi-
bility, Bonding and Certification of Fi-
nancial Responsibility To Meet Liability
Incurred for Death or Injury to Pas-
sengers or Other Persons on Voyages

540.20 Scope.

540.21 Definitions.

540.22 Proof of
when required.

540.23 Procedure for establishing financial
responsibility.

540.24 Insurance, surety bonds, self-insur-
ance, guaranties, and escrow accounts.

540.25 Evidence of financial responsibility.

540.26 Denial, revocation, suspension, or
modification.

540.27 Miscellaneous.

ForM FMC-132B TO SUBPART B
ForM FMC-133B TO SUBPART B

financial responsibility,
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Subpart C—General

540.91 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 552, 553; 31 U.S.C. 9701;
46 U.S.C. 305, 44101-44106.

SOURCE: 49 FR 36313, Sept. 14, 1984, unless
otherwise noted.

Subpart A—Proof of Financial Re-
sponsibility, Bonding and Cer-
fification of Financial Respon-
sibility for Indemnification of
Passengers for Nonperform-
ance of Transportation

§540.1 Scope.

(a) The regulations contained in this
subpart set forth the procedures where-
by persons in the United States who ar-
range, offer, advertise or provide pas-
sage on a vessel having berth or state-
room accommodations for 50 or more
passengers and embarking passengers
at U.S. ports shall establish their fi-
nancial responsibility or, in lieu there-
of, file a bond or other security for ob-
ligations under the terms of ticket con-
tracts to indemnify passengers for non-
performance of transportation to which
they would be entitled. Included also
are the qualifications required by the
Commission for issuance of a Certifi-
cate (Performance) and the basis for
the denial, revocation, modification, or
suspension of such Certificates.

(b) Failure to comply with this part
may result in denial of an application
for a certificate. Vessels operating
without the proper certificate may be
denied clearance and their owners may
also be subject to a civil penalty of not
more than $5,000 in addition to a civil
penalty of $200 for each passage sold,
such penalties to be assessed by the
Federal Maritime Commission (46
U.S.C. 44101-44106, 60105).

[49 FR 36313, Sept. 14, 1984, as amended at 74
FR 50730, Oct. 1, 2009]
§540.2 Definitions.

As used in this subpart, the following
terms shall have the following mean-

ings:
(a) Person includes individuals, cor-
porations, partnerships, associations,

and other legal entities existing under
or authorized by the laws of the United
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States or any State thereof or the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands or
any territory or possession of the
United States, or the laws of any for-
eign country.

(b) Vessel means any commercial ves-
sel having berth or stateroom accom-
modations for 50 or more passengers
and embarking passengers at TU.S.
ports.

(c) Commission means the Federal
Maritime Commission.

(d) United States includes the Com-
monwealth of Puerto Rico, the Virgin
Islands or any territory or possession
of the United States.

(e) Berth or stateroom accommodation
or passenger accommodations includes
all temporary and all permanent pas-
senger sleeping facilities.

(f) Certificate (Performance) means a
Certificate of Financial Responsibility
for Indemnification of Passengers for
Nonperformance of Transportation
issued pursuant to this subpart.

(g) Passenger means any person who
is to embark on a vessel at any U.S.
port and who has paid any amount for
a ticket contract entitling him to
water transportation.

(h) Passenger revenue means those
monies wherever paid by passengers
who are to embark at any U.S. port for
water transportation and all other ac-
commodations, services and facilities
relating thereto.

(i) Unearned passenger revenue means
that passenger revenue received for
water transportation and all other ac-
commodations, services, and facilities
relating thereto not yet performed.

(j) Insurer means any insurance com-
pany, underwriter, corporation, or as-
sociation or underwriters, ship owners’
protection and indemnity association,
or other insurer acceptable to the Com-
mission.

(k) Evidence of insurance means a pol-
icy, certificate of insurance, cover
note, or other evidence of coverage ac-
ceptable to the Commission.

(1) Whole-ship charter means an ar-
rangement between a passenger vessel
operator and a corporate or institu-
tional entity:

(1) Which provides for the purchase of
all the passenger accommodations on a
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vessel for a particular voyage or series
of voyages; and

(2) Whereby the involved corporate or
institutional entity provides such ac-
commodations to the ultimate pas-
sengers free of charge and such accom-
modations are not resold to the public.

[49 FR 36313, Sept. 14, 1984, as amended at 57
FR 41891, Sept. 14, 1992]

§540.3 Proof of financial responsi-
bility, when required.

No person in the United States may
arrange, offer, advertise or provide pas-
sage on a vessel unless a Certificate
(Performance) has been issued to or
covers such person.

§540.4 Procedure for establishing fi-
nancial responsibility.

(a) In order to comply with section 3
of Public Law 89-7T77 (46 U.S.C. 44101-
44102, 44104-44106) enacted November 6,
1966, there must be filed an application
on Form FMC-131 for a Certificate of
Financial Responsibility for Indem-
nification of Passengers for Non-
performance of Transportation. Copies
of Form FMC-131 may be obtained from
the Secretary, Federal Maritime Com-
mission, Washington, DC 20573.

(b) An application for a Certificate
(Performance) shall be filed in dupli-
cate with the Secretary, Federal Mari-
time Commission, by the vessel owner
or charterer at least 60 days in advance
of the arranging, offering, advertising,
or providing of any water transpor-
tation or tickets in connection there-
with except that any person other than
the owner or charterer who arranges,
offers, advertises, or provides passage
on a vessel may apply for a Certificate
(Performance). Late filing of the appli-
cation will be permitted only for good
cause shown. All applications and evi-
dence required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency. The Com-
mission shall have the privilege of
verifying any statements made or any
evidence submitted under the rules of
this subpart. An application for a Cer-
tificate (Performance), excluding an
application for the addition or substi-
tution of a vessel to the applicant’s
fleet, shall be accompanied by a filing
fee remittance of $2,767. An application

§540.5

for a Certificate (Performance) for the
addition or substitution of a vessel to
the applicant’s fleet shall be accom-
panied by a filing fee remittance of
$1,382.

(c) The application shall be signed by
a duly authorized officer or representa-
tive of the applicant with a copy of evi-
dence of his or her authority. In the
event of any material change in the
facts as reflected in the application, an
amendment to the application shall be
filed no later than five (5) days fol-
lowing such change. For the purpose of
this subpart, a material change shall
be one which: (1) Results in a decrease
in the amount submitted to establish
financial responsibility to a level below
that required to be maintained under
the rules of this subpart, or (2) requires
that the amount to be maintained be
increased above the amount submitted
to establish financial responsibility.
Notice of the application for, issuance,
denial, revocation, suspension, or
modification of any such Certificate
shall be published in the FEDERAL REG-
ISTER.

[49 FR 36313, Sept. 14, 1984, as amended at 59
FR 59172, Nov. 16, 1994; 63 FR 505637, Sept. 22,
1998; 67 FR 39861, June 11, 2002; 70 FR 10330,
Mar. 3, 2005; 74 FR 50730, Oct. 1, 2009]

§540.5 Insurance, guaranties, and es-
crow accounts.

Except as provided in §540.9(j), the
amount of coverage required under this
section and §540.6(b) shall be in an
amount determined by the Commission
to be no less than 110 percent of the un-
earned passenger revenue of the appli-
cant on the date within the two fiscal
years immediately prior to the filing of
the application which reflects the
greatest amount of unearned passenger
revenue. The Commission, for good
cause shown, may consider a time pe-
riod other than the previous two-fiscal-
year requirement in this section or
other methods acceptable to the Com-
mission to determine the amount of
coverage required. Evidence of ade-
quate financial responsibility for the
purposes of this subpart may be estab-
lished by one or a combination (includ-
ing §540.6 Surety Bonds) of the fol-
lowing methods:
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(a) Filing with the Commission evi-
dence of insurance, issued by an in-
surer, providing coverage for indem-
nification of passengers in the event of
the nonperformance of water transpor-
tation.

(1) Termination or cancellation of
the evidence of insurance, whether by
the assured or by the insurer, and
whether for nonpayment of premiums,
calls or assessments or for other cause,
shall not be effected: (i) Until notice in
writing has been given to the assured
or to the insurer and to the Secretary
of the Commission at its office, in
Washington, DC 20573, by certified
mail, and (ii) until after 30 days expire
from the date notice is actually re-
ceived by the Commission, or until
after the Commission revokes the Cer-
tificate (Performance), whichever oc-
curs first. Notice of termination or
cancellation to the assured or insurer
shall be simultaneous to such notice
given to the Commission. The insurer
shall remain liable for claims covered
by said evidence of insurance arising
by virtue of an event which had oc-
curred prior to the effective date of
said termination or cancellation. No
such termination or cancellation shall
become effective while a voyage is in
progress.

(2) The insolvency or bankruptcy of
the assured shall not constitute a de-
fense to the insurer as to claims in-
cluded in said evidence of insurance
and in the event of said insolvency or
bankruptcy, the insurer agrees to pay
any unsatisfied final judgments ob-
tained on such claims.

(3) No insurance shall be acceptable
under these rules which restricts the 1li-
ability of the insurer where privity of
the owner or charterer has been shown
to exist.

(4) Paragraphs (a)(1) through (a)(3) of
this section shall apply to the guar-
anty as specified in paragraph (c) of
this section.

(b) Filing with the Commission evi-
dence of an escrow account, acceptable
to the Commission, for indemnification
of passengers in the event of non-
performance of water transportation.
Parties filing escrow agreements for
Commission approval may execute
such agreements in the form set forth
in appendix A of subpart A of this part.

46 CFR Ch. IV (10-1-10 Edition)

(c) Filing with the Commission a
guaranty on Form FMC-133A, by a Pro-
tection and Indemnity Association
with established assets, reserves and
reinsurance acceptable to the Commis-
sion, for indemnification of passengers
in the event of nonperformance of
water transportation. The require-
ments of Form FMC-133A, however,
may be amended by the Commission in
a particular case for good cause.

(d) Revenues derived from whole-ship
charters, as defined in §540.2(1), may be
exempted from consideration as un-
earned passenger revenues, on condi-
tion that, in the case of a new operator
or within 30 days of the execution of
the whole-ship charter if the operator
has a Performance Certificate for the
vessel in question: (1) A certified true
copy of the contract or charter is fur-
nished with the application; (2) The
chartering party attests that it will re-
distribute the vessel’s passenger ac-
commodations without charge; and (3)
A document executed by the chartering
party’s Chief Executive Officer or other
responsible corporate officer is sub-
mitted by which the chartering party
specifically acknowledges that its
rights to indemnification under section
3 of Public Law 89-777 (46 U.S.C. 44101-
44102, 44104-44106) may be affected by
the reduction in section 3, Public Law
89-777, financial responsibility cov-
erage attributable to the exclusion of
such funds from the operator’s UPR.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990; 57 FR 41891, Sept. 14,
1992; 57 FR 62480, Dec. 31, 1992; 67 FR 447176,
July 5, 2002; 74 FR 50730, Oct. 1, 2009]

§540.6 Surety bonds.

(a) Where financial responsibility is
not established under §540.5, a surety
bond shall be filed on Form FMC-132A.
Such surety bond shall be issued by a
bonding company authorized to do
business in the United States and ac-
ceptable to the Commission for indem-
nification of passengers in the event of
nonperformance of water transpor-
tation. The requirements of Form
FMC-132A, however, may be amended
by the Commission in a particular case
for good cause.

(b) In the case of a surety bond which
is to cover all passenger operations of
the applicant subject to these rules,
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such bond shall be in an amount cal-
culated as in the introductory text of
§540.5.

(c) In the case of a surety bond which
is to cover an individual voyage, such
bond shall be in an amount determined
by the Commission to equal the gross
passenger revenue for that voyage.

(d) The liability of the surety under
the rules of this subpart to any pas-
senger shall not exceed the amount
paid by any such passenger, except
that, no such bond shall be terminated
while a voyage is in progress.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990]

§540.7 Evidence of financial responsi-
bility.

Where satisfactory proof of financial
responsibility has been given or a satis-
factory bond has been provided, a Cer-
tificate (Performance) covering speci-
fied vessels shall be issued evidencing
the Commission’s finding of adequate
financial responsibility to indemnify
passengers for nonperformance of
water transportation. The period cov-
ered by the Certificate (Performance)
shall be indeterminate, unless a termi-
nation date has been specified thereon.

§540.8 Denial, revocation, suspension,
or modification.

(a) Prior to the denial, revocation,
suspension, or modification of a Cer-
tificate (Performance), the Commaission
shall advise the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify and shall state the reasons therefor.
If the applicant, within 20 days after
the receipt of such advice, requests a
hearing to show that the evidence of fi-
nancial responsibility filed with the
Commission does meet the rules of this
subpart, such hearing shall be granted
by the Commission, except that a Cer-
tificate (Performance) shall become
null and void upon cancellation or ter-
mination of the surety bond, evidence
of insurance, guaranty, or escrow ac-
count.

(b) A Certificate (Performance) may
be denied, revoked, suspended, or modi-
fied for any of the following reasons:

(1) Making any willfully false state-
ment to the Commission in connection
with an application for a Certificate
(Performance);

§540.9

(2) Circumstances whereby the party
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission;

(3) Failure to comply with or respond
to lawful inquiries, rules, regulations
or orders of the Commission pursuant
to the rules of this subpart.

(c) If the applicant, within 20 days
after notice of the proposed denial, rev-
ocation, suspension, or modification
under paragraph (b) of this section, re-
quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such
hearing shall be granted by the Com-
mission.

§540.9 Miscellaneous.

(a) If any evidence filed with the ap-
plication does not comply with the re-
quirements of this subpart, or for any
reason fails to provide adequate or sat-
isfactory protection to the public, the
Commission will notify the applicant
stating the deficiencies thereof.

(b) Any financial evidence submitted
to the Commission under the rules of
this subpart shall be written in the full
and correct name of the person to
whom the Certificate (Performance) is
to be issued, and in case of a partner-
ship, all partners shall be named.

(¢c) The Commission’s bond (Form
FMC-132A), guaranty (Form FMC-
133A), and application (Form FMC-131)
forms are hereby incorporated as a part
of the rules of this subpart. Any such
forms filed with the Commission under
this subpart must be in duplicate.

(d) Any securities or assets accepted
by the Commission (from applicants,
insurers, guarantors, escrow agents, or
others) under the rules of this subpart
must be physically located in the
United States.

(e) Each applicant, insurer, escrow
agent and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee. In any instance in which the
designated agent cannot be served be-
cause of its death, disability, or un-
availability, the Secretary, Federal
Maritime Commission, will be deemed
to be the agent for service of process. A
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party serving the Secretary in accord-
ance with the above provision must
also serve the Certificant, insurer, es-
crow agent, or guarantor, as the case
may be, by registered mail at its last
known address on file with the Com-
mission.

(f) [Reserved]

(g) Financial data filed in connection
with the rules of this subpart shall be
confidential except in instances where
information becomes relevant in con-
nection with hearings which may be re-
quested by applicant pursuant to §540.8
(a) or (b).

(h) Every person who has been issued
a Certificate (Performance) must sub-
mit to the Commission a semiannual
statement of any changes that have
taken place with respect to the infor-
mation contained in the application or
documents submitted in support there-
of. Negative statements are required to
indicate no change. Such statements
must cover every 6-month period of the
fiscal year immediately subsequent to
the date of the issuance of the Certifi-
cate (Performance), and include a
statement of the highest unearned pas-
senger vessel revenue accrued for each
month in the 6-month reporting period.
In addition, the statements will be due
within 30 days after the close of every
such 6-month period.

(i) [Reserved]

(j) The amount of: (1) Insurance as
specified in §540.5(a), (2) the escrow ac-
count as specified in §540.5(b), (3) the
guaranty as specified in §540.5(c), or (4)
the surety bond as specified in §540.6,
shall not be required to exceed 15 mil-
lion dollars (U.S.).

(k) Every person in whose name a
Certificate (Performance) has been
issued shall be deemed to be respon-
sible for any unearned passage money
or deposits in the hands of its agents or
of any other person or organization au-
thorized by the certificant to sell the
certificant’s tickets. Certificants shall
promptly notify the Commission of any
arrangements, including charters and
subcharters, made by it or its agent
with any person pursuant to which the
certificant does not assume responsi-
bility for all passenger fares and depos-
its collected by such person or organi-
zation and held by such person or orga-
nization as deposits or payment for

46 CFR Ch. IV (10-1-10 Edition)

services to be performed by the
certificant. If responsibility is not as-
sumed by the certificant, the
certificant also must inform such per-
son or organization of the certification
requirements of Public Law 89-777 and
not permit use of its name or tickets in
any manner unless and until such per-
son or organization has obtained the
requisite Certificate (Performance)
from the Commission.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 34568, Aug. 23, 1990]

FORM FMC-131 TO SUBPART A OF PART
540

ForMm FMC-131
FEDERAL MARITIME COMMISSION
Washington, DC 20573

APPLICATION FOR CERTIFICATE OF FINANCIAL
RESPONSIBILITY

In compliance with the provisions of Pub-
lic Law 89-777 and 46 CFR part 540, applica-
tion is hereby made for a Certificate of Fi-
nancial Responsibility (check one or both as
applicable):

[ ] for indemnification of passengers for
nonperformance. [ ] Initial application [ ]
Certificate has previously been applied for (if
so, give date of application and action taken
thereon).

[ ] to meet liability incurred for death or
injury to passengers or other persons. [ ]
Initial application [ ] Certificate has pre-
viously been applied for (if so, give date of
application and action taken thereon).

Instructions

Submit two (2) typed copies of the applica-
tion to the Secretary, Federal Maritime
Commission, Washington, DC 20573. The ap-
plication is in four parts: Part I—General;
Part ITI—Performance; Part III—Casualty
and Part IV—Declaration. Applicants must
answer all questions in part I and part IV,
then parts II and/or part III as appropriate.
Instructions relating to part II and part III
are contained at the beginning of the respec-
tive part. If the information required to be
submitted under 46 CFR part 540 has been
previously submitted under other rules and
regulations of the Commission, state when
and for what reason such information was
submitted. If previously submitted, it is not
necessary to resubmit. If additional space is
required, supplementary sheets may be at-
tached.
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PART I—GENERAL

ANSWER ALL QUESTIONS

1. (a) Legal business name:

(b) English equivalent of legal name if cus-
tomarily written in language other than
English:

(c) Trade name or names used:

2. (a) State applicant’s legal form of orga-
nization, i.e., whether operating as an indi-
vidual, corporation, partnership, association,
joint stock company, business trust, or other
organized group of persons (whether incor-
porated or not), or as a receiver, trustee, or
other liquidating agent, and describe current
business activities and length of time en-
gaged therein.

(b) If a corporation, association, joint
stock company, business trust, or other or-
ganization, give:

Name of State or country in which incor-
porated or organized.

Date of the incorporation or organization.

(c) If a partnership, give name and address
of each partner:

3. Give following information regarding
any person or company controlling, con-
trolled by, or under common control with
you (answer only if applying as a self-insurer
under part IT or part III).

Business and rela-

Address tionship to you

Name

4. In relation to the passenger transpor-
tation engaged in by you to or from U.S.
ports:

Do you own all the vessels? [ ] Yes[ ] No
(If ““No”’ indicate the nature of the arrange-
ments under which those not owned by you
are available to you (e.g., bareboat, time,
voyage, or other charter, or arrangement).)

5. Name of each passenger vessel having ac-
commodations for 50 or more passengers and
embarking passengers at U.S. ports:

Maximum
number of
berth or
stateroom ac-
commoda-
tions

Country of

Registration
Name registry No.

6. Submit a copy of passenger ticket or
other contract evidencing the sale of pas-
senger transportation.

7. Name and address of applicant’s U.S.
agent or other person authorized to accept
legal service in the United States.

PART II—PERFORMANCE

Answer items 8-15 if applying for Certifi-
cate of Financial Responsibility for Indem-

Pt. 540, Subpt. A, Form FMC-131

nification of Passengers for Nonperformance.
If you are filing evidence of insurance, es-
crow account, guaranty or surety bond under
subpart A of 46 CFR part 540 and providing at
least fifteen (15) million dollars (U.S.) of cov-
erage, you need not answer questions 10-15.

8. If you are providing at least fifteen (15)
million dollars (U.S.) of coverage, state type
of evidence and name and address of appli-
cant’s insurer, escrow agent, guarantor or
surety (as appropriate).

9. A Certificate (Performance) is desired
for the following proposed passenger voyage
or voyages: (Give itinerary and indicate
whether the Certificate is for a single voy-
age, multiple voyages or all voyages sched-
uled annually.)

Vessel Voyage date Voyage itinerary

10. Items 11-14 are optional methods; an-
swer only the one item which is applicable to
this application. Check the appropriate box
below:

[ ]Insurance (item 11).

[ 1Escrow (item 12).

[ ] Surety bond (item 13).

[ ] Guaranty (item 14).

11. (a) Total amount of performance insur-
ance which is to be computed in accordance
with 46 CFR 540.5. (Evidence of insurance
must be filed with the Federal Maritime
Commission before a Certificate (Perform-
ance) may be issued.)

(b) Method by which insurance amount is
determined (attach data substantiating that
amount is not less than that prescribed in 46
CFR 540.5).

(c) Name and address of applicant’s insurer
for performance policy.

12. (a) Name and address of applicant’s es-
crow agent. (Applicant may pledge cash or
U.S. Government securities, in lieu of a sur-
ety bond, to fulfill the indemnification pro-
visions of Pub. L. 89-777.)

(b) Total escrow deposit which is to be
computed in accordance with 46 CFR 540.5.
(Escrow agreement must be filed with the
Federal Maritime Commission before a Cer-
tificate (Performance) will be issued.) Cash
$ . U.S. Government Securities $

(c) Method by which escrow amount is de-
termined (attach data substantiating that
amount is not less than that prescribed by 46
CFR 540.5).

13. (a) Total amount of surety bond in ac-
cordance with 46 CFR 540.6. (The bond must
be filed with the Federal Maritime Commis-
sion before a Certificate (Performance) may
be issued.)

*The filing of sailing schedules will be ac-

ceptable in answers to this question.

245



Pt. 540, Subpt. A, Form FMC-132A

(b) Method by which bond amount is deter-
mined (attach data substantiating that
amount is not less than that prescribed in 46
CFR 540.6).

(c) Name and address of applicant’s surety
on performance bond.

14. (a) Total amount of guaranty which is
to be computed in accordance with 46 CFR
540.5. (Guaranty must be filed with the Fed-
eral Maritime Commission before a Certifi-
cate (Performance) may be issued.)

(b) Method by which guaranty amount is
determined (attach data substantiating that
amount is not less than that prescribed in 46
CFR 540.5).

(c) Name and address of applicant’s guar-
antor.

PART IIT—CASUALTY

Answer Items 16-22 if Applying for Certifi-
cate of Financial Responsibility To Meet
Liability Incurred for Death or Injury to
Passengers or Other Persons

16. (a) Name of passenger vessel subject to
section 2 of Public Law 89-777 (46 U.S.C.
44101, 44103-44106) operated by you to or from
U.S. ports which has largest number of berth
or stateroom accommodations.

(b) State the maximum number of berth or
stateroom accommodations.

17. Amount of death or injury liability cov-
erage based on number of accommodations
aboard vessel named in item 16 above, cal-
culated in accordance with 46 CFR 540.24.

Items 18-22 Are Optional Methods: Answer
Only the One Item Which is Applicable to
This Application

18. (a) Total amount of applicant’s insur-
ance. (Evidence of the insurance must be
filed with the Federal Maritime Commission
before a Certificate (Casualty) will be
issued.)

(b) Name and address of applicant’s in-
surer.

19. (a) Total amount of surety bond. (Bond
must be filed with the Federal Maritime
Commission before a Certificate (Casualty)
will be issued.)

(b) Name and address of applicant’s surety
for death or injury bond.

20. (a) Total amount of escrow deposit. (Es-
crow agreement must be filed with the Fed-
eral Maritime Commission before a Certifi-
cate (Casualty) will be issued.)

(b) Name and address of applicant’s escrow
agent.

21. (a) Total amount of guaranty. (Guar-
anty must be filed with the Federal Mari-
time Commission before a Certificate (Cas-
ualty) will be issued.)

(b) Name and address of applicant’s guar-
antor.

22. If applicant intends to qualify as a self-
insurer for a Certificate (Casualty) under 46

46 CFR Ch. IV (10-1-10 Edition)

CFR 540.24(c), attach all data, statements
and documentation required therein.

PART IV—DECLARATION

This application is submitted by or on be-
half of

(a) Name.

(b) Name and title of official.

(c) Home office—Street and number.

(d) City.

(e) State or country.

(f) ZIP Code.

(g) Principal office in the United States—
Street and number.

(h) City.

(i) State.

I declare that I have examined this appli-
cation, including accompanying schedules
and statements, and to the best of my
knowledge and belief, it is true, correct and
complete.

By

(Signature of official)

(Date)
Comments:

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 34568, Aug. 23, 1990; 67 FR 44776, July 5,
2002; 74 FR 50731, Oct. 1, 2009]

FORM FMC-132A TO SUBPART A OF PART
540

ForM FMC-132A

FEDERAL MARITIME COMMISSION

Surety Co. Bond No.
FMC Certificate No.

PASSENGER VESSEL SURETY BOND (46 CFR
PART 540)

Know all men by these presents, that we
(Name of applicant), of
(City), (State and
country), as Principal (hereinafter called
Principal), and (Name of surety),
a company created and existing under the
laws of (State and country) and
authorized to do business in the United
States as Surety (hereinafter called Surety)
are held and firmly bound unto the United
States of America in the penal sum of
, for which payment, well and
truly to be made, we bind ourselves and our
heirs, executors, administrators, successors,
and assigns, jointly and severally, firmly by
these presents.

Whereas the Principal intends to become a
holder of a Certificate (Performance) pursu-
ant to the provisions of subpart A of part 540
of title 46, Code of Federal Regulations and
has elected to file with the Federal Maritime
Commission such a bond to insure financial
responsibility and the supplying transpor-
tation and other services subject to subpart
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A of part 540 of title 46, Code of Federal Reg-
ulations, in accordance with the ticket con-
tract between the Principal and the pas-
senger, and

Whereas this bond is written to assure
compliance by the Principal as an authorized
holder of a Certificate (Performance) pursu-
ant to subpart A of part 540 of title 46, Code
of Federal Regulations, and shall inure to
the benefit of any and all passengers to
whom the Principal may be held legally lia-
ble for any of the damages herein described.

Now, therefore, the condition of this obli-
gation is such that if the Principal shall pay
or cause to be paid to passengers any sum or
sums for which the Principal may be held le-
gally liable by reason of the Principal’s fail-
ure faithfully to provide such transportation
and other accommodations and services in
accordance with the ticket contract made by
the Principal and the passenger while this
bond is in effect for the supplying of trans-
portation and other services pursuant to and
in accordance with the provisions of subpart
A of part 540 of title 46, Code of Federal Reg-
ulations, then this obligation shall be void,
otherwise, to remain in full force and effect.

The liability of the Surety with respect to
any passenger shall not exceed the passage
price paid by or on behalf of such passenger.

The liability of the Surety shall not be dis-
charged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penalty of the bond, but in
no event shall the Surety’s obligation here-
under exceed the amount of said penalty.
The Surety agrees to furnish written notice
to the Federal Maritime Commission forth-
with of all suits filed, judgments rendered,
and payments made by said Surety under
this bond.

This bond is effective the day
of , 19 , 12:01 a.m.,
standard time at the address of the Principal
as stated herein and shall continue in force
until terminated as hereinafter provided.
The Principal or the Surety may at any time
terminate this bond by written notice sent
by certified mail to the other and to the Fed-
eral Maritime Commission at its office in
Washington, D.C., such termination to be-
come effective thirty (30) days after actual
receipt of said notice by the Commission, ex-
cept that no such termination shall become
effective while a voyage is in progress. The
Surety shall not be liable hereunder for any
refunds due under ticket contracts made by
the Principal for the supplying of transpor-
tation and other services after the termi-
nation of this bond as herein provided, but
such termination shall not affect the liabil-
ity of the Surety hereunder for refunds aris-
ing from ticket contracts made by the Prin-
cipal for the supplying of transportation and
other services prior to the date such termi-
nation becomes effective.

Pt. 540, Subpt. A, Form FMC-133A

In witness whereof, the said Principal and
Surety have executed this instrument on
day of , 19

PRINCIPAL

Name
By

(Signature and title)

Witness

SURETY

[SEAL] Name
By

(Signature and title)

Witness

Only corporations or associations of indi-
vidual insurers may qualify to act as surety,
and they must establish to the satisfaction
of the Federal Maritime Commission legal
authority to assume the obligations of sur-
ety and financial ability to discharge them.

ForM FMC-133A TO SUBPART A OF PART
540

ForM FMC-133A

FEDERAL MARITIME COMMISSION

Guaranty No.
FMC Certificate No.

GUARANTY IN RESPECT OF LIABILITY FOR NON-
PERFORMANCE, SECTION 3 OF THE ACT (46
U.S.C. 4410144102, 44104-44106)

1. Whereas (Name
of applicant) (Hereinafter referred to as the
‘‘Applicant’’) is the Owner or Charterer of
the passenger Vessel(s) specified in the an-
nexed Schedule (‘‘the Vessels’), which are or
may become engaged in voyages to or from
United States ports, and the Applicant de-
sires to establish its financial responsibility
in accordance with section 3 of Pub. L. 89-
777, 89th Congress, approved November 6, 1966
(‘“‘the Act”) (46 U.S.C. 44101-44102, 44104-44106)
then, provided that the Federal Maritime
Commission (“‘FMC”’) shall have accepted, as
sufficient for that purpose, the Applicant’s
application, supported by this Guaranty, and
provided that FMC shall issue to the Appli-
cant a Certificate (Performance) (‘‘Certifi-
cate’’), the undersigned Guarantor hereby
guarantees to discharge the Applicant’s legal
liability to indemnify the passengers of the
Vessels for nonperformance of transpor-
tation within the meaning of section 3 of the
Act, in the event that such legal liability has
not been discharged by the Applicant within
21 days after any such passenger has ob-
tained a final judgment (after appeal, if any)
against the Applicant from a United States
Federal or State Court of competent juris-
diction, or has become entitled to payment
of a specified sum by virtue of a compromise
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settlement agreement made with the Appli-
cant, with the approval of the Guarantor,
whereby, upon payment of the agreed sum,
the Applicant is to be fully, irrevocably and
unconditionally discharged from all further
liability to such passenger for such non-
performance.

2. The Guarantor’s liability under this
Guaranty in respect to any passenger shall
not exceed the amount paid by such pas-
senger; and the aggregate amount of the
Guarantor’s liability under this Guaranty
shall not exceed $ .

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
events giving rise to a cause of action
against the Applicant, in respect of any of
the Vessels, for nonperformance of transpor-
tation within the meaning of Section 3 of the
Act, occurring after the Certificate has been
granted to the Applicant, and before the ex-
piration date of this Guaranty, which shall
be the earlier of the following dates:

(a) The date whereon the Certificate is
withdrawn, or for any reason becomes in-
valid or ineffective; or

(b) The date 30 days after the date of re-
ceipt by FMC of notice in writing (including
telex or cable) that the Guarantor has elect-
ed to terminate this Guaranty except that:

(i) If, on the date which would otherwise
have been the expiration date under the fore-
going provisions (a) or (b) of this Clause 3,
any of the Vessels is on a voyage whereon
passengers have been embarked at a United
States port, then the expiration date of this
Guaranty shall, in respect of such Vessel, be
postponed to the date on which the last pas-
senger on such voyage shall have finally dis-
embarked; and

(ii) Such termination shall not affect the
liability of the Guarantor for refunds arising
from ticket contracts made by the Applicant
for the supplying of transportation and other
services prior to the date such termination
becomes effective.

4. If, during the currency of this Guaranty,
the Applicant requests that a vessel owned
or operated by the Applicant, and not speci-
fied in the annexed Schedule, should become
subject to this Guaranty, and if the Guar-
antor accedes to such request and so notifies
FMC in writing (including telex or cable),
then, provided that within 30 days of receipt
of such notice, FMC shall have granted a
Certificate, such Vessel shall thereupon be
deemed to be one of the Vessels included in
the said Schedule and subject to this Guar-
anty.

5. The Guarantor hereby designates
, with offices at , as
the Guarantor’s legal agent for service of
process for the purposes of the Rules of the
Federal Maritime Commission, subpart A of
part 540 of title 46, Code of Federal Regula-
tions, issued under Section 3 of Pub. L. 89-777

46 CFR Ch. IV (10-1-10 Edition)

(80 Stat. 1357, 1358), entitled ‘‘Security for
the Protection of the Public.”

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
By

(Signature and Title)
Schedule of Vessels Referred to in Clause 1

Vessels Added to This Schedule in Accordance
With Clause 4

[49 FR 36313, Sept. 14, 1984, as amended at 74
FR 50731, Oct. 1, 2009]

APPENDIX A TO SUBPART A OF PART
540—EXAMPLE OF ESCROW AGREE-
MENT FOR USE UNDER 46 CFR
540.5(b)

Escrow Agreement

1. Legal name(s), state(s) of incorporation,
description of business(es), trade name(s) if
any, and domicile(s) of each party.

2. Whereas, [name of the passenger vessel
operator] (‘‘Operator’) and/or [name of the
issuer of the passenger ticket] (‘‘Ticket
Issuer’’) wish(es) to establish an escrow ac-
count to provide for the indemnification of
certain of its passengers utilizing [name ves-
sel(s)] in the event of nonperformance of
transportation to which such passengers
would be entitled, and to establish the Oper-
ator’s and/or Ticket Issuer’s financial re-
sponsibility therefor; and

3. Whereas, [name of escrow agent] (‘‘the
Escrow Agent’’) wishes to act as the escrow
agent of the escrow account established
hereunder.

4. The Operator and/or Ticket Issuer will
determine, as of the day prior to the opening
date, the total amounts of U.S. unearned
passenger revenues (‘“‘UPR’’) which it had in
its possession. Unearned passenger revenues
are defined as [incorporate the elements of 46
CFR 540.2(1)].

5. The Operator and/or Ticket Issuer shall
on the opening date deposit an amount equal
to UPR as determined above, plus a cash
amount equal to [amount equal to no less
than 10% of the Operator’s and/or Ticket
Issuer’s UPR on the date within the 2 fiscal
years immediately prior to the filing of the
escrow agreement which reflects the greatest
amount of UPR, except that the Commis-
sion, for good cause shown, may consider a
time period other than the previous 2-fiscal-
year requirement or other methods accept-
able to the Commission to determine the
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amount of coverage required] (‘‘initial de-
posit’).

6. The Operator and/or Ticket Issuer may
at any time deposit additional funds into the
account.

7. The Operator and/or Ticket Issuer shall,
at the end of each business week, recompute
UPR by first computing:

A. the amount by which UPR has decreased
due to: (1) Refunds due to cancellations; (2)
amount of cancellation fees assessed in con-
nection with (1) above; and (3) the amount
earned from completed cruises; and

B. the amount by which UPR has increased
due to receipts from passengers for future
water transportation and all other related
accommodations and services not yet per-
formed.

The difference between the above amounts
is the amount by which UPR has increased
or decreased (‘‘new UPR”). If the new UPR
plus the amount of the initial deposit ex-
ceeds the amount in the escrow account, the
Operator and/or Ticket Issuer shall deposit
the funds necessary to make the account bal-
ance equal to UPR plus the initial deposit. If
the account balance exceeds new UPR plus
the initial deposit, the balance shall be
available to the Operator and/or Ticket
Issuer. The information computed in para-
graph 7 shall be furnished to the Commission
and the Escrow Agent in the form of a re-
computation certificate signed and certified
by a competent officer of the Operator and/or
Ticket Issuer. Copies sent to the Commission
are to be addressed to the Director, Bureau
of Tariffs, Certification and Licensing, Fed-
eral Maritime Commission, Washington, D.C.
20573.

8. A monthly report shall be prepared by
the Escrow Agent and provided to the Oper-
ator and/or Ticket Issuer and the Commis-
sion within 15 days of the end of each month
and shall list the investment assets of the
account, their original cost, their current
market value, and the beginning and ending
balance of the account.

9. The Operator’s and/or Ticket Issuer’s
independent auditors shall prepare quarterly
reports, such reports to be furnished to the
Escrow Agent and the Commission, and any
shortfall is to be covered within one business
day.

10. The Escrow Agent shall invest the funds
of the account in qualified investments as di-
rected by the Operator and/or Ticket Issuer.
Some examples of qualified investments are,
to the extent permitted by law:

(a) Government obligations of the United
States or its agencies;

(b) Certificates of deposit, time deposits or
acceptances of any bank, savings institution
or trust company whose debt obligations are
in the two highest categories rated by Stand-
ard and Poor’s or Moody’s, or which is itself
rated in the two highest categories by Keefe,
Bryette and Woods;
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(c) Commercial paper similarly rated;

(d) Certificates or time deposits issued by
any bank, savings institution or trust com-
pany when fully insured by the FDIC or the
FSLIC;

(e) Money market funds utilizing securities
of the same quality as above; and/or

(f) Corporate bonds of the three highest
categories, as rated by Standard and Poor’s
or Moody’s.

11. Income derived from the investments
shall be credited to the escrow account.

12. The purpose of the escrow agreement is
to establish the financial responsibility of
the Operator and/or Ticket Issuer pursuant
to section 3 of Public Law 89-777 (46 U.S.C.
44101-44102, 44104-44106), approved November
5, 1966, and the account is to be utilized to
discharge the Operator’s and/or Ticket
Issuer’s legal liability to indemnify pas-
sengers for nonperformance of transpor-
tation via the [name of vessel(s)]. The Es-
crow Agent is to make such payments on in-
structions from the Operator and/or Ticket
Issuer, or, in the absence of such instruc-
tions, 21 says after final judgment against
the Operator and/or Ticket Issuer in a U.S.
Federal or State court having jurisdiction.
The Operator and/or Ticket Issuer will
pledge to each passenger holding a ticket for
future passage on the Operator’s/Ticket
Issuer’s vessel(s) an interest in the HEscrow
Account equal to the Fares amount shown on
the face of such ticket. The Escrow Agent
agrees to act as nominee for each passenger
until transportation is performed or until
passenger has been compensated.

13. Escrow Agent shall waive right to off-
set.

14. The Operator and/or Ticket Issuer will
indemnify and hold Escrow Agent harmless.

15. Statement of the parties’ agreement
concerning warranty of bona fides by the Op-
erator and/or Ticket Issuer and Escrow
Agent.

16. Statement of the parties’ agreement
concerning fees to be paid by the Operator
and/or Ticket Issuer to Escrow Agent, reim-
bursable expenses to be paid by the Operator
and/or Ticket Issuer to Escrow Agent. A
statement that fees for subsequent terms of
agreement are to be negotiated.

17. Statement of the parties’ agreement
concerning the term of agreement and re-
newal/termination procedures.

18. Statement of the parties’ agreement
concerning procedures for appointment of
successor Escrow Agent.

19. Statement that disposition of funds on
termination shall be to the Operator and/or
Ticket Issuer, if evidence of the Commis-
sion’s acceptance of alternative evidence of
financial responsibility is furnished; other-
wise, all passage fares held for uncompleted
voyages are to be returned to the passengers.
The Operator and/or Ticket Issuer shall pay
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all fees previously earned to the Escrow
Agent.

20. The agreement may be enforced by the
passengers, the Escrow Agent, the Operator
and/or Ticket Issuer or by the Federal Mari-
time Commission.

21. All assets maintained under the escrow
agreement shall be physically located in the
United Sates and may not be transferred,
sold, assigned, encumbered, etc., except as
provided in the agreement.

22. The Commission has the right to exam-
ine the books and records of the Operator
and/or Ticket Issuer and the Escrow Agent,
as related to the escrow account, and the
agreement may not be modified unless
agreed in writing by the Operator and/or
Ticket Issuer and KEscrow Agent and ap-
proved in writing by the Commission.

[67 FR 41891, Sept. 14, 1992, as amended at 74
FR 50731, Oct. 1, 2009]

Subpart B—Proof of Financial Re-
sponsibility, Bonding and Cer-
tification of Financial Respon-
sibility To Meet Liability In-
curred for Death or Injury to
Passengers or Other Persons
on Voyages

§540.20 Scope.

The regulations contained in this
subpart set forth the procedures where-
by owners or charterers of vessels hav-
ing berth or stateroom accommoda-
tions for 50 or more passengers and em-
barking passengers at U.S. ports shall
establish their financial responsibility
to meet any liability which may be in-
curred for death or injury to pas-
sengers or other persons on voyages to
or from U.S. ports. Included also are
the qualifications required by the Com-
mission for issuance of a Certificate
(Casualty) and the basis for the denial,
revocation, suspension, or modification
of such Certificates.

§540.21 Definitions.

As used in this subpart, the following
terms shall have the following mean-

ings:
(a) Person includes individuals, cor-
porations, partnerships, associations,

and other legal entities existing under
or authorized by the laws of the United
States or any state thereof or the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands or
any territory or possession of the

46 CFR Ch. IV (10-1-10 Edition)

United States, or the laws of any for-
eign country.

(b) Vessel means any commercial ves-
sel having berth or stateroom accom-
modations for 50 or more passengers
and embarking passengers at U.S.
ports.

(c) Commission means the Federal
Maritime Commission.

(d) United States includes the Com-
monwealth of Puerto Rico, the Virgin
Islands or any territory or possession
of the United States.

(e) Berth or stateroom accommodations
or passenger accommodations includes
all temporary and all permanent pas-
senger sleeping facilities.

(f) Certificate (Casualty) means a Cer-
tificate of Financial Responsibility to
Meet Liability Incurred for Death or
Injury to Passengers or Other Persons
on Voyages issued pursuant to this sub-
part.

(g) Voyage means voyage of a vessel
to or from U.S. ports.

(h) Insurer means any insurance com-
pany, underwriter, corporation or asso-
ciation of underwriters, ship owners’
protection and indemnity association,
or other insurer acceptable to the Com-
mission.

(1) Evidence of insurance means a pol-
icy, certificate of insurance, cover
note, or other evidence of coverage ac-
ceptable to the Commission.

(j) For the purpose of determining
compliance with §540.22, passengers em-
barking at United States ports means any
persons, not necessary to the business,
operation, or navigation of a vessel,
whether holding a ticket or not, who
board a vessel at a port or place in the
United States and are carried by the
vessel on a voyage from that port or
place.

§540.22 Proof of financial responsi-
bility, when required.

No vessel shall embark passengers at
U.S. ports unless a Certificate (Cas-
ualty) has been issued to or covers the
owner or charterer of such vessel.

§540.23 Procedure for establishing fi-
nancial responsibility.

(a) In order to comply with section 2
of Pub. L. 89-777 (46 U.S.C. 44101, 44103-
44106) enacted November 6, 1966, there
must be filed an Application on Form
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FMC-131 for a Certificate of Financial
Responsibility to Meet Liability In-
curred for Death or Injury to Pas-
sengers or Other Persons on Voyages.
Copies of Form FMC-131 may be ob-
tained from the Secretary, Federal
Maritime Commission, Washington, DC
20573.

(b) An application for a Certificate
(Casualty) shall be filed in duplicate
with the Secretary, Federal Maritime
Commission, by the vessel owner or
charterer at least 60 days in advance of
the sailing. Late filing of the applica-
tion will be permitted only for good
cause shown. All applications and evi-
dence required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency. The Com-
mission shall have the privilege of
verifying any statements made or any
evidence submitted under the rules of
this subpart. An application for a Cer-
tificate (Casualty), excluding an appli-
cation for the addition or substitution
of a vessel to the applicant’s fleet,
shall be accompanied by a filing fee re-
mittance of $1,206. An application for a
Certificate (Casualty) for the addition
or substitution of a vessel to the appli-
cant’s fleet shall be accompanied by a
filing fee remittance of $605.

(c) The application shall be signed by
a duly authorized officer or representa-
tive of the applicant with a copy of evi-
dence of his authority. In the event of
any material change in the facts as re-
flected in the application, an amend-
ment to the application shall be filed
no later than five (b) days following
such change. For the purpose of this
subpart, a material change shall be one
which: (1) Results in a decrease in the
amount submitted to establish finan-
cial responsibility to a level below that
required to be maintained under the
rules of this subpart, or (2) requires
that the amount to be maintained be
increased above the amount submitted
to establish financial responsibility.
Notice of the application for, issuance,
denial, revocation, suspension, or
modification of any such Certificate

§540.24

shall be published in the FEDERAL REG-
ISTER.

[49 FR 36313, Sept. 14, 1984, as amended at 59
FR 59172, Nov. 16, 1994; 63 FR 505637, Sept. 22,
1998; 67 FR 39861, June 11, 2002; 70 FR 10331,
Mar. 3, 2005; 74 FR 50731, Oct. 1, 2009]

§540.24 Insurance, surety bonds, self-
insurance, guaranties, and escrow
accounts.

Evidence of adequate financial re-
sponsibility for the purposes of this
subpart may be established by one of
the following methods:

(a) Filing with the Commission evi-
dence of insurance issued by an insurer
providing coverage for liability which
may be incurred for death or injury to
passengers or other persons on voyages
in an amount based upon the number of
passenger accommodations aboard the
vessel, calculated as follows:

Twenty thousand dollars for each passenger
accommodation up to and including 500;
plus

Fifteen thousand dollars for each additional
passenger accommodation between 501 and
1,000; plus

Ten thousand dollars for each additional pas-
senger accommodation between 1,001 and
1,500; plus

Five thousand dollars for each passenger ac-
commodation in excess of 1,500;

Except that, if the applicant is oper-
ating more than one vessel subject to
this subpart, the amount prescribed by
this paragraph shall be based upon the
number of passenger accommodations
on the vessel being so operated which
has the largest number of passenger ac-
commodations.

(1) Termination or cancellation of
the evidence of insurance, whether by
the assured or by the insurer, and
whether for nonpayment of premiums,
calls or assessments, or for other
cause, shall not be effected: (i) Until
notice in writing has been given to the
assured or to the insurer and to the
Secretary of the Commission at its of-
fice in Washington, DC 20573, by cer-
tified mail, and (ii) until after 30 days
expire from the date notice is actually
received by the Commissioner, or until
after the Commission revokes the Cer-
tificate (Casualty), whichever occurs
first. Notice of termination or can-
cellation to the assured or insurer shall
be simultaneous to such notice given
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to the Commission. The insurer shall
remain liable for claims covered by
said evidence of insurance arising by
virtue of an event which had occurred
prior to the effective date of said ter-
mination or cancellation. No such ter-
mination or cancellation shall become
effective while a voyage is in progress.

(2) The insolvency or bankruptcy of
the assured shall not constitute a de-
fense to the insurer as to claims in-
cluded in said evidence of insurance
and in the event of said insolvency or
bankruptcy, the insurer agrees to pay
any unsatisfied final judgments ob-
tained on such claims.

(3) No insurance shall be acceptable
under these rules which restricts the 1i-
ability of the insurer where privity of
the owner or charterer has been shown
to exist.

(4) Paragraphs (a)(1) through (a)(3) of
this section shall apply to the guar-
anty as specified in paragraph (d) of
this section.

(b) Filing with the Commission a sur-
ety bond on Form FMC-132B issued by
a bonding company authorized to do
business in the United States and ac-
ceptable to the Commission. Such sur-
ety bond shall evidence coverage for li-
ability which may be incurred for
death or injury to passengers or other
persons on voyages in an amount cal-
culated as in paragraph (a) of this sec-
tion, and shall not be terminated while
a voyage is in progress. The require-
ments of Form FMC-132B, however,
may be amended by the Commission in
a particular case for good cause.

(c) Filing with the Commission for
qualification as a self-insurer such evi-
dence acceptable to the Commission as
will demonstrate continued and stable
passenger operations over an extended
period of time in the foreign or domes-
tic trade of the United States. In addi-
tion, applicant must demonstrate fi-
nancial responsibility by maintenance
of working capital and net worth, each
in an amount calculated as in para-
graph (a) of this section. The Commis-
sion will take into consideration all
current contractual requirements with
respect to the maintenance of working
capital and/or net worth to which the
applicant is bound. Evidence must be
submitted that the working capital and
net worth required above are phys-

46 CFR Ch. IV (10-1-10 Edition)

ically located in the United States.
This evidence of financial responsi-
bility shall be supported by and subject
to the following which are to be sub-
mitted on a continuing basis for each
year or portion thereof while the Cer-
tificate (Casualty) is in effect:

(1) A current quarterly balance sheet,
except that the Commission, for good
cause shown, may require only an an-
nual balance sheet;

(2) A current quarterly statement of
income and surplus except that the
Commission, for good cause shown,
may require only an annual statement
of income and surplus;

(3) An annual current balance sheet
and an annual current statement of in-
come and surplus to be certified by ap-
propriate certified public accountants;

(4) An annual current statement of
the book value or current market value
of any assets physically located within
the United States together with a cer-
tification as to the existence and
amount of any encumbrances thereon;

(5) An annual current credit rating
report by Dun and Bradstreet or any
similar concern found acceptable to
the Commission;

(6) A list of all contractual require-
ments or other encumbrances (and to
whom the applicant is bound in this re-
gard) relating to the maintenance of
working capital and net worth;

(7) All financial statements required
to be submitted under this section
shall be due within a reasonable time
after the close of each pertinent ac-
counting period;

(8) Such additional evidence of finan-
cial responsibility as the Commission
may deem necessary in appropriate
cases.

(d) Filing with the Commission a
guaranty on Form FMC-133B by a guar-
antor acceptable to the Commission.
Any such guaranty shall be in an
amount calculated as in paragraph (a)
of this section. The requirements of
Form FMC-133B, however, may be
amended by the Commission in a par-
ticular case for good cause.

(e) Filing with the Commission evi-
dence of an escrow account, acceptable
to the Commission, the amount of such
account to be calculated as in para-
graph (a) of this section.
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(f) The Commission will, for good
cause shown, consider any combination
of the alternatives described in para-
graphs (a) through (e) of this section
for the purpose of establishing finan-
cial responsibility.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990]

§540.25 Evidence of financial responsi-
bility.

Where satisfactory proof of financial
responsibility has been established, a
Certificate (Casualty) covering speci-
fied vessels shall be issued evidencing
the Commission’s finding of adequate
financial responsibility to meet any li-
ability which may be incurred for
death or injury to passengers or other
persons on voyages. The period covered
by the certificate shall be indetermi-
nate unless a termination date has
been specified therein.

§540.26 Denial, revocation,
sion, or modification.

(a) Prior to the denial, revocation,
suspension, or modification of a Cer-
tificate (Casualty), the Commission
shall advise the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify, and shall state the reasons there-
for. If the applicant, within 20 days
after the receipt of such advice, re-
quests a hearing to show that the evi-
dence of financial responsibility filed
with the Commission does meet the
rules of this subpart, such hearing
shall be granted by the Commission,
except that a Certificate (Casualty)
shall become null and void upon can-
cellation or termination of evidence of
insurance, surety bond, guaranty, or
escrow account.

(b) A Certificate (Casualty) may be
denied, revoked, suspended, or modified
for any of the following reasons:

(1) Making any willfully false state-
ment to the Commission in connection
with an application for a Certificate
(Casualty);

(2) Circumstances whereby the party
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission;

(3) Failure to comply with or respond
to lawful inquiries, rules, regulations,
or orders of the Commission pursuant
to the rules of this subpart.

suspen-

§540.27

(c) If the applicant, within 20 days
after notice of the proposed denial, rev-
ocation, suspension, or modification
under paragraph (b) of this section, re-
quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such
hearing shall be granted by the Com-
mission.

§540.27 Miscellaneous.

(a) If any evidence filed with the ap-
plication does not comply with the re-
quirements of this subpart, or for any
reason, fails to provide adequate or sat-
isfactory protection to the public, the
Commission will notify the applicant
stating the deficiencies thereof.

(b) Any financial evidence submitted
to the Commission under the rules of
this subpart shall be written in the full
and correct name of the person to
whom the Certificate (Casualty) is to
be issued, and in case of a partnership,
all partners shall be named.

(¢c) The Commission’s bond (Form
FMC-132B), guaranty (Form FMC-
133B), and application (Form FMC-131
as set forth in subpart A of this part)
forms are hereby incorporated as a part
of the rules of this subpart. Any such
forms filed with the Commission under
this subpart must be in duplicate.

(d) Any securities or assets accepted
by the Commission (from applicants,
insurers, guarantors, escrow agents, or
others) under the rules of this subpart
must be physically located in the
United States.

(e) Each applicant, insurer, escrow
agent, and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee. In any instance in which the
designated agent cannot be served be-
cause of death, disability, or unavail-
ability, the Secretary, Federal Mari-
time Commission, will be deemed to be
the agent for service of process. A
party serving the Secretary in accord-
ance with the above provision must
also serve the certificant, insurer, es-
crow agent, or guarantor, as the case
may be, by registered mail, at its last
known address on file with the Com-
mission.
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(f) In the case of any charter arrange-
ments involving a vessel subject to the
regulations of this subpart, the vessel
owner (in the event of a subcharter, the
charterer shall file) must within 10
days file with the Secretary of the
Commission evidence of any such ar-
rangement.

(g) Financial data filed in connection
with the rules of this subpart shall be
confidential except in instances where
information becomes relevant in con-
nection with hearings which may be re-
quested by applicant pursuant to
§540.26(a) or §540.26(b).

(h) Every person who has been issued
a Certificate (Casualty) must submit to
the Commission a semiannual state-
ment of any changes that have taken
place with respect to the information
contained in the application or docu-
ments submitted in support thereof.
Negative statements are required to in-
dicate no change. Such statements
must cover every such 6-month period
commencing with the first 6-month pe-
riod of the fiscal year immediately sub-
sequent to the date of the issuance of
the Certificate (Casualty). In addition,
the statements will be due within 30
days after the close of every 6-month
period.

FORM FMC-132B TO SUBPART B OF PART
540

ForM FMC-132B
(5-67)
FEDERAL MARITIME COMMISSION

Surety Co. Bond No.
FMC Certificate No.

PASSENGER VESSEL SURETY BOND (46 CFR
PART 540)

Know all men by these presents, that We
(Name of applicant), of

(City), - (State and country), as
Principal (hereinafter called Principal), and
(Name of surety), a company cre-
existing under the laws of
(State and country) and author-
ized to do business in the United States, as
Surety (hereinafter called Surety) are held
and firmly bound unto the United States of
America in the penal sum of , for
which payment, well and truly to be made,
we bind ourselves and our heirs, executors,
administrators, successors, and assigns,
jointly and severally, firmly by these pre-
sents.

ated and
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Whereas, the Principal intends to become a
holder of a Certificate (Casualty) pursuant to
the provisions of subpart B of part 540 of
title 46, Code of Federal Regulations, and has
elected to file with the Federal Maritime
Commission such a bond to insure financial
responsibility to meet any liability it may
incur for death or injury to passengers or
other persons on voyages to or from U.S.
ports, and

Whereas, this bond is written to assure
compliance by the Principal as an authorized
holder of a Certificate (Casualty) pursuant to
subpart B of part 540 of title 46, Code of Fed-
eral Regulations, and shall inure to the ben-
efit of any and all passengers or other per-
sons to whom the Principal may be held le-
gally liable for any of the damages herein de-
scribed.

Now, therefore, the condition of this obli-
gation is such that if the Principal shall pay
or cause to be paid to passengers or other
persons any sum or sums for which the Prin-
cipal may be held legally liable by reason of
the Principal’s failure faithfully to meet any
liability the Principal may incur for death or
injury to passengers or other persons on voy-
ages to or from U.S. ports, while this bond is
in effect pursuant to and in accordance with
the provisions of subpart B of part 540 of
title 46, Code of Federal Regulations, then
this obligation shall be void, otherwise, to
remain in full force and effect.

The liability of the Surety with respect to
any passenger or other persons shall in no
event exceed the amount of the Principal’s
legal liability under any final judgment or
settlement agreement, except that, if the ag-
gregate amount of such judgments and set-
tlements exceeds an amount computed in ac-
cordance with the formula contained in sec-
tion 2(a) of Pub. L. 89-777 (46 U.S.C. 44103(b)),
then the Surety’s total liability under this
surety bond shall be limited to an amount
computed in accordance with such formula.

The Surety agrees to furnish written no-
tice to the Federal Maritime Commission
forthwith of all suits filed, judgments ren-
dered, and payments made by said Surety
under this bond.

This bond is effective the day
of , 19  ,12:01 a.m., stand-
ard time, at the address of the Principal as
stated herein and shall continue in force
until terminated as hereinafter provided.
The Principal or the Surety may at any time
terminate this bond by written notice sent
by certified mail to the other and to the Fed-
eral Maritime Commission at its Office in
Washington, D.C., such termination to be-
come effective thirty (30) days after actual
receipt of said notice by the Commission, ex-
cept that no such termination shall become
effective while a voyage is in progress. The
Surety shall not be liable hereunder for any
liability incurred for death or injury to pas-
sengers or other persons on voyages to or
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from U.S. ports after the termination of this
bond as herein provided, but such termi-
nation shall not affect the liability of the
Surety hereunder for such liability incurred
for death or injury to passengers or other
persons on voyages to or from U.S. ports
prior to the date such termination becomes
effective.

In witness whereof, the said Principal and
Surety have executed this instrument on the

day of ,19 .

PRINCIPAL
Name

By

(Signature and title)
Witness

SURETY
Name

By [SEAL]

(Signature and title)
Witness

Only corporations or associations of indi-
vidual insurers may qualify to act as Surety,
and they must establish to the satisfaction
of the Federal Maritime Commission legal
authority to assume the obligations of sur-
ety and financial ability to discharge them.

[49 FR 36313, Sept. 14, 1984, as amended at 74
FR 50732, Oct. 1, 2009]

FORM FMC-133B TO SUBPART B OF PART
540

ForM FMC-133B
(5-67)
FEDERAL MARITIME COMMISSION
Guaranty No.

FMC Certificate No.

GUARANTY IN RESPECT OF LIABILITY FOR
DEATH OR INJURY, SECTION 2 OF THE ACT (46
U.S.C. 44101, 44103-44106)

1. Whereas - (Name of Applicant)
(Hereinafter referred to as the ‘‘Applicant’)
is the Owner or Charterer of the passenger
Vessel(s) specified in the annexed Schedule
(‘‘the Vessels’), which are or may become
engaged in voyages to or from U.S. ports,
and the Applicant desires to establish its fi-
nancial responsibility in accordance with
section 2 of Public Law 89-777, 89th Congress,
approved November 6, 1966 (‘‘the Act’’) then,
provided that the Federal Maritime Commis-
sion (““FMC”) shall have accepted, as suffi-
cient for that purpose, the Applicant’s appli-
cation, supported by this Guaranty, and pro-
vided that FMC shall issue to the Applicant
a Certificate (Casualty) (‘‘Certificate’’), the
undersigned Guarantor hereby guarantees to

Pt. 540, Subpt. B, Form FMC-133B

discharge the applicant’s legal liability in
respect of claims for damages for death or in-
jury to passengers or other persons on voy-
ages of the Vessels to or from U.S. ports, in
the event that such legal liability has not
been discharged by the Applicant within 21
days after any such passenger or other per-
son, or, in the event of death, his or her per-
sonal representative, has obtained a final
judgment (after appeal, if any) against the
Applicant from a U.S. Federal or State Court
of competent jurisdiction, or has become en-
titled to payment of a specified sum by vir-
tue of a compromise settlement agreement
made with the Applicant, with the approval
of the Guarantor, whereby, upon payment of
the agreed sum, the Applicant is to be fully,
irrevocably and unconditionally discharged
from all further liability to such passenger
or other person, or to such personal rep-
resentative, with respect to such claim.

2. The Guarantor’s liability under this
Guaranty shall in no event exceed the
amount of the Applicant’s legal liability
under any such judgment or settlement
agreement, except that, if the aggregate
amount of such judgments and settlements
exceeds an amount computed in accordance
with the formula contained in section 2(a) of
the Act (46 U.S.C. 44103(b)), then the Guaran-
tor’s total liability under this Guaranty
shall be limited to an amount computed in
accordance with such formula.

3. The Guarantor’s liability under this
Guaranty shall attach only in respect of
events giving rise to causes of action against
the Applicant in respect of any of the Vessels
for damages for death or injury within the
meaning of section 2 of the Act, occurring
after the Certificate has been granted to the
Applicant and before the expiration date of
this Guaranty, which shall be the earlier of
the following dates:

(a) The date whereon the Certificate is
withdrawn, or for any reason becomes in-
valid or ineffective; or

(b) The date 30 days after the date of re-
ceipt by FMC of notice in writing (including
telex or cable) that the Guarantor has elect-
ed to terminate this Guaranty, except that
if, on the date which would otherwise have
been the expiration date of this Guaranty
under the foregoing provisions of this Clause
3, any of the Vessels is on a voyage in respect
of which such Vessel would not have received
clearance in accordance with section 2(e) of
the Act (46 U.S.C. 44105) without the Certifi-
cate, then the expiration date of this Guar-
anty shall, in respect of such Vessel, be post-
poned to the date on which the last pas-
senger on such voyage shall have fully dis-
embarked.

4. If, during the currency of this Guaranty,
the Applicant requests that a vessel owned
or operated by the Applicant, and not speci-
fied in the annexed Schedule, should become
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subject to this Guaranty, and if the Guar-
antor accedes to such request and so notifies
FMC in writing (including telex or cable),
then provided that, within 30 days of receipt
of such notice FMC shall have granted a Cer-
tificate, such vessel shall thereupon be
deemed to be one of the Vessels included in
the said Schedule and subject to this Guar-
anty.

5. The Guarantor hereby designates
, with offices at , as
the Guarantor’s legal agent for Service of
process for the purposes of the Rules of the
Federal Maritime Commission, subpart B of
part 540 of title 46, Code of Federal Regula-
tions, issued under section 2 of the Pub. L 89—
777 (80 Stat. 1357, 1358), entitled ‘‘Security for
the Protection of the Public.”

(Place and Date of Execution)

(Name and Guarantor)

(Address of Guarantor)
By

46 CFR Ch. IV (10-1-10 Edition)

(Name and Title)
Schedule of Vessels Referred to in Clause 1

Vessels Added to This Schedule in Accordance
With Clause 4

[49 FR 36313, Sept. 14, 1984, as amended at 74
FR 50732, Oct. 1, 2009]

Subpart C—General

§540.91 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
numbers assigned to information col-
lection requirements of the Commis-
sion in this part by the Office of Man-
agement and Budget pursuant to the
Paperwork Reduction Act of 1980, Pub-
lic Law 96-511. The Commission intends
that this section comply with the re-
quirements of section 3507(f) of the Pa-
perwork Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
(OMB) for each agency information col-
lection requirement:

; Current OMB

Section Control No.
540.4 (Form FMC—-131) .. 3072-0012
5405 ... 3072-0011
540.6 ... 3072-0011

Section Conirol No.
540.8 .... 3072-0011
5409 .... 3072-0011
540.23 (Form FMC-131) . 3072-0012
540.24 ...... 3072-0011
540.26 3072-0011
540.27 3072-0011

PART 545—INTERPRETATIONS AND
STATEMENTS OF POLICY

Sec.

545.1 Interpretation of Shipping Act of
1984—Refusal to negotiate with shippers’
associations.

545.2 Interpretation of Shipping Act of
1984—Unpaid ocean freight charges.

545.3 Interpretation of §515.23(b) of this
chapter—Payment pursuant to a claim
against an ocean transportation inter-
mediary.

AUTHORITY: 5 U.S.C. 553; 46 U.S.C. 305, 40307,
40501-40503, 41101-41106, and 40901-40904; 46
CFR 515.23

§545.1 Interpretation of Shipping Act
of 1984—Refusal to negotiate with
shippers’ associations.

(a) 8(c) of the Shipping Act of 1984
(‘““the Act’) (46 U.S.C. 40502) authorizes
ocean common carriers and agreements
between or among ocean common car-
riers to enter into a service contract
with a shippers’ association, subject to
the requirements of the Act. Section
10(b)(10) of the Act (46 U.S.C. 41104(10))
prohibits carriers from unreasonably
refusing to deal or negotiate. Section
7(a)(2) of the Act (46 U.S.C. 40307(a)(3))
exempts from the antitrust laws any
activity within the scope of that Act,
undertaken with a reasonable basis to
conclude that it is pursuant to a filed
and effective agreement.

(b) The Federal Maritime Commis-
sion interprets these provisions to es-
tablish that a common carrier or con-
ference may not require a shippers’ as-
sociation to obtain or apply for a Busi-
ness Review Letter from the Depart-
ment of Justice prior to or as part of a
service contract negotiation process.

[63 FR 43698, Oct. 28, 1988. Redesignated and
amended at 64 FR 7813, Feb. 17, 1999; 64 FR
9922, Mar. 1, 1999; 74 FR 50732, Oct. 1, 2009]
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§545.2 Interpretation of Shipping Act
of 1984—Unpaid ocean freight
charges.

Section 10(a)(1) of the Shipping Act
of 1984 (46 U.S.C. 41102(a)) states that it
is unlawful for any person to obtain or
attempt to obtain transportation for
property at less than the properly ap-
plicable rates, by any ‘‘unjust or unfair
device or means.” An essential element
of the offense is use of an ‘‘unjust or
unfair device or means.”” In the absence
of evidence of bad faith or deceit, the
Federal Maritime Commission will not
infer an ‘‘unjust or unfair device or
means’ from the failure of a shipper to
pay ocean freight. An ‘“‘unjust or unfair
device or means” could be inferred
where a shipper, in bad faith, induced
the carrier to relinquish its possessory

§545.3

lien on the cargo and to transport the
cargo without prepayment by the ship-
per of the applicable freight charges.

[68 FR 7194, Feb. 5, 1993. Redesignated at 64
FR 7813, Feb. 17, 1999, as amended at 74 FR
50732, Oct. 1, 2009]

§545.3 Interpretation of §515.23(b) of
this chapter—Payment pursuant to
a claim against an ocean transpor-
tation intermediary.

A claimant seeking to settle a claim
in accordance with §515.23(b)(1) of this
chapter should promptly provide to the
financial responsibility provider all
documents and information relating to
and supporting its claim for the pur-
pose of evaluating the validity and sub-
ject matter of the claim.

[656 FR 33480, May 24, 2000]
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