Office of Human Development Services, HHS
(4) Administer oaths and affirmations,
(5) Rule on motions and other procedural items on matters pending before
him or her, including issuance of protective orders or other relief to a party
against whom discovery is sought;
(6) Regulate the course of the hearing
and conduct of counsel therein;
(7) Examine witnesses;
(8) Receive, rule on, exclude, or limit
evidence or discovery;
(9) Fix for the time for filing motions, petitions, briefs, or other items
in matters pending before him or her,
(10) If the presiding officer is the Assistant Secretary, make a final decision;
(11) If the presiding officer is a person
other than the Assistant Secretary, he
or she shall certify the entire record,
including recommended findings and
proposed decision, to the Assistant
Secretary;
(12) Take any action authorized by
the rules in the subpart or 5 U.S.C. 551–
559; and
(b) The presiding officer does not
have authority to compel the production of witnesses, papers, or other evidence by subpoena.
(c) If the presiding officer is a person
other than the Assistant Secretary, his
or her authority is to render a recommended decision with respect to
program requirements which are to be
considered at the hearing. In case of
any noncompliance, he or she shall recommend whether payments or allotments should be withheld with respect
to the entire State plan or the activities of the State’s Protection and Advocacy System, or whether the payments or allotments should be withheld only with respect to those parts of
the program affected by such noncompliance.
[49 FR 11779, Mar. 27, 1984, as amended at 61
FR 51162, Sept. 30, 1996]
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§ 1386.102

Rights of parties.

All parties may:
(a) Appear by counsel, or other authorized representative, in all hearing
proceedings;
(b) Participate in any prehearing
conference held by the presiding officer,

§ 1386.105

(c) Agree to stipulations of facts
which will be made a part of the
record;
(d) Make opening statements at the
hearing;
(e) Present relevant evidence on the
issues at the hearing;
(f) Present witnesses who then must
be available for cross-examination by
all other parties;
(g) Present oral arguments at the
hearing;
(h) Submit written briefs, proposed
findings of fact, and proposed conclusions of law, after the hearing.
§ 1386.103

Discovery.

The Department and any party
named in the Notice issued pursuant to
§ 1386.90 has the right to conduct discovery (including depositions) against
opposing parties as provided by the
Federal Rules of Civil Procedure. There
is no fixed rule on priority of discovery. Upon written motion, the presiding officer must promptly rule upon
any objection to discovery action. The
presiding officer also has the power to
grant a protective order or relief to
any party against whom discovery is
sought and to restrict or control discovery so as to prevent undue delay in
the conduct of the hearing. Upon the
failure of any party to make discovery,
the presiding officer may issue any
order and impose any sanction other
than contempt orders authorized by
Rule 37 of the Federal Rules of Civil
Procedure.
§ 1386.104

Evidentiary purpose.

The hearing is directed to receiving
factual evidence and expert opinion
testimony related to the issues in the
proceeding. Argument will not be received in evidence; rather, it must be
presented in statements, memoranda,
or briefs, as directed by the presiding
officer. Brief opening statements,
which shall be limited to a statement
of the party’s position and what it intends to prove, may be made at hearings.
§ 1386.105

Evidence.

(a) Testimony. Testimony by witnesses at the hearing is given orally
under oath or affirmation. Witnesses
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