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§ 3.534

authority relied upon and the facts alleged, and must be filed with the ALJ
and served on all other parties.
(b) Except for motions made during a
prehearing conference or at the hearing, all motions must be in writing.
The ALJ may require that oral motions be reduced to writing.
(c) Within 10 days after a written motion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to the motion.
(d) The ALJ may not grant a written
motion before the time for filing responses has expired, except upon consent of the parties or following a hearing on the motion, but may overrule or
deny the motion without awaiting a response.
(e) The ALJ must make a reasonable
effort to dispose of all outstanding motions before the beginning of the hearing.
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§ 3.530

§ 3.532

Collateral estoppel.

When a final determination that the
respondent violated a confidentiality
provision has been rendered in any proceeding in which the respondent was a
party and had an opportunity to be
heard, the respondent is bound by that
determination in any proceeding under
this part.
§ 3.534

The hearing.

(a) The ALJ must conduct a hearing
on the record in order to determine
whether the respondent should be
found liable under this part.
(b)(1) The respondent has the burden
of going forward and the burden of persuasion with respect to any challenge
to the amount of a proposed penalty
pursuant to §§ 3.404 and 3.408, including
any factors raised as mitigating factors.
(2) The Secretary has the burden of
going forward and the burden of persuasion with respect to all other issues,
including issues of liability and the existence of any factors considered as aggravating factors in determining the
amount of the proposed penalty.
(3) The burden of persuasion will be
judged by a preponderance of the evidence.
(c) The hearing must be open to the
public unless otherwise ordered by the
ALJ for good cause shown, which may
be that identifiable patient safety work
product has been introduced into evidence or is expected to be introduced
into evidence.
(d)(1) Subject to the 15-day rule under
§ 3.518(a) and the admissibility of evidence under § 3.540, either party may
introduce, during its case in chief,
items or information that arose or became known after the date of the
issuance of the notice of proposed determination or the request for hearing,
as applicable. Such items and information may not be admitted into evidence, if introduced—
(i) By the Secretary, unless they are
material and relevant to the acts or
omissions with respect to which the
penalty is proposed in the notice of
proposed determination pursuant to
§ 3.420 of this part, including circumstances that may increase penalties; or

Sanctions.

The ALJ may sanction a person, including any party or attorney, for failing to comply with an order or procedure, for failing to defend an action or
for other misconduct that interferes
with the speedy, orderly or fair conduct of the hearing. The sanctions
must reasonably relate to the severity
and nature of the failure or misconduct. The sanctions may include—
(a) In the case of refusal to provide or
permit discovery under the terms of
this part, drawing negative factual inferences or treating the refusal as an
admission by deeming the matter, or
certain facts, to be established;
(b) Prohibiting a party from introducing certain evidence or otherwise
supporting a particular claim or defense;
(c) Striking pleadings, in whole or in
part;
(d) Staying the proceedings;
(e) Dismissal of the action;
(f) Entering a decision by default;
(g) Ordering the party or attorney to
pay the attorney’s fees and other costs
caused by the failure or misconduct;
and
(h) Refusing to consider any motion
or other action that is not filed in a
timely manner.
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