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facility is not publicy identified as
only an alcohol or drug abuse diagnosis, treatment or referral facility,
and if the acknowledgement does not
reveal that the patient is an alcohol or
drug abuser.
(2) Any answer to a request for a disclosure of patient records which is not
permissible under these regulations
must be made in a way that will not affirmatively reveal that an identified
individual has been, or is being diagnosed or treated for alcohol or drug
abuse. An inquiring party may be given
a copy of these regulations and advised
that they restrict the disclosure of alcohol or drug abuse patient records,
but may not be told affirmatively that
the regulations restrict the disclosure
of the records of an identified patient.
The regulations do not restrict a disclosure that an identified individual is
not and never has been a patient.

cohol or drug abuse treatment, any
written consent for disclosure authorized under subpart C of these regulations must be given by both the minor
and his or her parent, guardian, or
other person authorized under State
law to act in the minor’s behalf.
(2) Where State law requires parental
consent to treatment the fact of a minor’s application for treatment may be
communicated to the minor’s parent,
guardian, or other person authorized
under State law to act in the minor’s
behalf only if:
(i) The minor has given written consent to the disclosure in accordance
with subpart C of these regulations or
(ii) The minor lacks the capacity to
make a rational choice regarding such
consent as judged by the program director under paragraph (d) of this section.
(d) Minor applicant for services lacks
capacity for rational choice. Facts relevant to reducing a threat to the life or
physical well being of the applicant or
any other individual may be disclosed
to the parent, guardian, or other person authorized under State law to act
in the minor’s behalf if the program director judges that:
(1) A minor applicant for services
lacks capacity because of extreme
youth or mental or physical condition
to make a rational decision on whether
to consent to a disclosure under subpart C of these regulations to his or her
parent, guardian, or other person authorized under State law to act in the
minor’s behalf, and
(2) The applicant’s situation poses a
substantial threat to the life or physical well being of the applicant or any
other individual which may be reduced
by communicating relevant facts to
the minor’s parent, guardian, or other
person authorized under State law to
act in the minor’s behalf.

§ 2.14 Minor patients.
(a) Definition of minor. As used in
these regulations the term ‘‘minor’’
means a person who has not attained
the age of majority specified in the applicable State law, or if no age of majority is specified in the applicable
State law, the age of eighteen years.
(b) State law not requiring parental
consent to treatment. If a minor patient
acting alone has the legal capacity
under the applicable State law to apply
for and obtain alcohol or drug abuse
treatment, any written consent for disclosure authorized under subpart C of
these regulations may be given only by
the minor patient. This restriction includes, but is not limited to, any disclosure of patient identifying information to the parent or guardian of a
minor patient for the purpose of obtaining
financial
reimbursement.
These regulations do not prohibit a
program from refusing to provide
treatment until the minor patient consents to the disclosure necessary to obtain reimbursement, but refusal to provide treatment may be prohibited
under a State or local law requiring
the program to furnish the service irrespective of ability to pay.
(c) State law requiring parental consent
to treatment. (1) Where State law requires consent of a parent, guardian, or
other person for a minor to obtain al-

§ 2.15 Incompetent and deceased patients.
(a) Incompetent patients other than minors—(1) Adjudication of incompetence.
In the case of a patient who has been
adjudicated as lacking the capacity,
for any reason other than insufficient
age, to manage his or her own affairs,
any consent which is required under
these regulations may be given by the
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(b) Restriction on use of information.
No information obtained by an undercover agent or informant, whether or
not that undercover agent or informant is placed in a program pursuant to
an authorizing court order, may be
used to criminally investigate or prosecute any patient.

guardian or other person authorized
under State law to act in the patient’s
behalf.
(2) No adjudication of incompetency.
For any period for which the program
director determines that a patient,
other than a minor or one who has been
adjudicated incompetent, suffers from
a medical condition that prevents
knowing or effective action on his or
her own behalf, the program director
may exercise the right of the patient to
consent to a disclosure under subpart C
of these regulations for the sole purpose of obtaining payment for services
from a third party payer.
(b) Deceased patients—(1) Vital statistics. These regulations do not restrict
the disclosure of patient identifying information relating to the cause of
death of a patient under laws requiring
the collection of death or other vital
statistics or permitting inquiry into
the cause of death.
(2) Consent by personal representative.
Any other disclosure of information
identifying a deceased patient as an alcohol or drug abuser is subject to these
regulations. If a written consent to the
disclosure is required, that consent
may be given by an executor, administrator, or other personal representative
appointed under applicable State law.
If there is no such appointment the
consent may be given by the patient’s
spouse or, if none, by any responsible
member of the patient’s family.
§ 2.16

[52 FR 21809, June 9, 1987; 52 FR 42061, Nov. 2,
1987]

§ 2.18 Restrictions on the use of identification cards.
No person may require any patient to
carry on his or her person while away
from the program premises any card or
other object which would identify the
patient as an alcohol or drug abuser.
This section does not prohibit a person
from requiring patients to use or carry
cards or other identification objects on
the premises of a program.
§ 2.19 Disposition of records by discontinued programs.
(a) General. If a program discontinues
operations or is taken over or acquired
by another program, it must purge patient identifying information from its
records or destroy the records unless—
(1) The patient who is the subject of
the records gives written consent
(meeting the requirements of § 2.31) to
a transfer of the records to the acquiring program or to any other program
designated in the consent (the manner
of obtaining this consent must minimize the likelihood of a disclosure of
patient identifying information to a
third party); or
(2) There is a legal requirement that
the records be kept for a period specified by law which does not expire until
after the discontinuation or acquisition of the program.
(b) Procedure where retention period required by law. If paragraph (a)(2) of this
section applies, the records must be:
(1) Sealed in envelopes or other containers labeled as follows: ‘‘Records of
[insert name of program] required to be
maintained under [insert citation to
statute, regulation, court order or
other legal authority requiring that
records be kept] until a date not later
than [insert appropriate date]’’; and
(2) Held under the restrictions of
these regulations by a responsible person who must, as soon as practicable

Security for written records.

(a) Written records which are subject
to these regulations must be maintained in a secure room, locked file
cabinet, safe or other similar container
when not in use; and
(b) Each program shall adopt in writing procedures which regulate and control access to and use of written
records which are subject to these regulations.
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§ 2.17 Undercover agents and informants.
(a) Restrictions on placement. Except
as specifically authorized by a court
order granted under § 2.67 of these regulations, no program may knowingly
employ, or enroll as a patient, any undercover agent or informant.
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