§ 136.407

42 CFR Ch. I (10–1–10 Edition)

The background investigation shall include a review of:
(a) The individual’s trustworthiness,
through inquiries with the individual’s
references and places of employment
and education;
(b) A criminal history background
check, which includes a fingerprint
check through the Criminal Justice Information Services Division of the Federal Bureau of Investigation (FBI),
under procedures approved by the FBI,
and inquiries to State and Tribal law
enforcement agencies for the previous
five years of residence listed on the individual’s application; and
(c) A determination as to whether
the individual has been found guilty of
or entered a plea of nolo contendere or
guilty to any felonious offense or any
of two or more misdemeanor offenses
under Federal, State, or Tribal law involving crimes of violence; sexual assault, molestation, exploitation, contact, or prostitution; crimes against
persons; or offenses committed against
children.
§ 136.407 Under what circumstances
should a conviction, or plea of nolo
contendere or guilty to, be considered if there has been a pardon,
expungement, set aside, or other
court order of the conviction or
plea?
All convictions or pleas of nolo
contendere or guilty to should be considered in making a determination unless a pardon, expungement, set aside
or other court order reaches the plea of
guilty, plea of nolo contendere, or the
finding of guilt.
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§ 136.408 What are other factors, in addition to the minimum standards of
character, that may be considered
in determining placement of an individual in a position that involves
regular contact with or control over
Indian children?
(a) All Federal employees are subject
to suitability criteria contained in 5
CFR part 731 as a condition of employment.
(b) Section 231 of the Crime Control
Act of 1990, Pub. L. 101–647, 42 U.S.C.
13041, provides that an individual may
be disqualified from consideration or
continuing employment if such individual has been convicted of a sex

crime, an offense involving a child victim or a drug felony, or any other
crime if such conviction bears on an individual’s fitness to have responsibility
for the safety and well-being of children.
(c) Tribes or Tribal organizations
may but are not required to apply additional criteria in determining whether
an individual is suitable for a position
with duties and responsibilities that
involve regular contact with or control
over Indian children. Any additional
suitability criteria established by
Tribes or Tribal organizations beyond
the minimum standards of character
described in § 136.405 and § 136.406 would
be determined by each individual Tribe
or Tribal organization in accordance
with its own personnel policies and
procedures.
§ 136.409 What
background
termination
ployment or

positions require a
investigation and deof eligibility for emretention?

(a) All positions that allow an individual regular contact with or control
over Indian children are subject to a
background investigation and determination of eligibility for employment.
The IHS has compiled a list of positions within the agency in which the
duties and responsibilities could involve regular contact with or control
over Indian children. The list will be
periodically updated and made available at all IHS Personnel Offices upon
request. Positions should be reviewed
on a case-by-case basis to determine
whether the individual in that position
has regular contact with or control
over Indian children.
(b) Tribes and Tribal organizations
may use the list compiled by the IHS
or develop their own procedures to determine within their program those positions that involve regular contact
with or control over Indian children.
§ 136.410 Who conducts the background investigation and prepares
determinations of eligibility for employment?
(a) The IHS must use the Office of
Personnel Management (OPM) to conduct background investigations for
Federal employees. The IHS must designate qualified security personnel to
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§ 136.414

adjudicate the results of background
investigations.
(b) Indian Tribes and Tribal organizations may conduct their own background investigations, contract with
private firms, or may request that a
Federal or State agency conduct investigations. (FBI criminal history record
information, however, may only be received or evaluated by governmental
agencies, including Tribes or Tribal organizations as defined in these regulations at § 136.403, and may not be disseminated to private entities.)
§ 136.411 Are the requirements for IHS
adjudication different from the requirements for Indian Tribes and
Tribal organizations?
Yes, in conducting background investigations and adjudicating eligibility
for employment in Tribal positions
that allow regular contact with or control over Indian children, Indian Tribes
or Tribal organizations may, but are
not required to, adopt portions of the
rules in this subpart that are specifically applicable to employment with
the IHS.
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§ 136.412 What questions must the IHS
ask as part of the background investigation?
(a) Applications for employment with
the IHS must include the following
questions:
(1) Has the individual been arrested
or charged with a crime involving a
child? If yes, the individual must provide the date, explanation of the violation, disposition of the arrest or
charge, place of occurrence, and the
name and address of the police department or court involved.
(2) Has the individual ever been found
guilty of, or entered a plea of nolo
contendere or guilty to, any felonious
or misdemeanor offense, under Federal,
State, or Tribal law involving crimes of
violence; sexual assault, molestation,
exploitation, contact, or prostitution;
crimes against persons; or offenses
committed against children? If yes, the
individual must provide an explanation
of the violation, place of occurrence,
date and disposition of the court proceeding, and the name and address of
the police department or court involved.

(b) The IHS must require that the individual sign, under penalty of perjury,
a statement verifying the truth of all
information provided in the employment application and acknowledging
that knowingly falsifying or concealing a material fact is a felony that
may result in fines up to $10,000 or five
years imprisonment, or both.
(c) The IHS must inform the individual that a criminal history record
check is a condition of employment
and require the individual to consent
in writing to a criminal history record
check.
§ 136.413 What protections must the
IHS and Tribes or Tribal organizations provide to individuals undergoing a background investigation?
(a) The IHS must comply with all
policies, procedures, criteria, and guidance contained in other appropriate
guidelines, such as the OPM policies,
procedures, criteria, and guidance.
Questions asked in § 136.412 will be
added as an addendum to item #16 of
the OPM Optional Form 306, ‘‘Declaration for Federal Employment.’’ The information is collected as part of the
OPM Optional Form 306 and is safeguarded in accordance with Privacy
Act provisions.
(b) Indian Tribes and Tribal organizations must comply with the privacy requirements of the Federal, State, or
other Tribal agency providing the
background
investigations.
Indian
Tribes and Tribal organizations may
establish their own procedures that
safeguard information derived from
background investigations.
§ 136.414 How does the IHS determine
eligibility for placement or retention of individuals in positions involving regular contact with Indian
children?
(a) Adjudication is the process IHS
uses to determine eligibility for placement or retention of individuals in positions involving regular contact with
Indian children. The adjudication process protects the interests of the employer and the right of applicants and
employees. Adjudication requires uniform evaluation to ensure fair and consistent judgment.
(b) Each case is judged on its own
merits. All available information, both
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