§ 179.91

40 CFR Ch. I (7–1–10 Edition)

officer may deny the motion for summary decision, order a continuance to
permit affidavits or additional evidence to be obtained, or issue other
just order.
(e) If a summary decision is not rendered upon all issues or for all the relief asked, and evidentiary facts need
to be developed, the presiding officer
will issue an order specifying the facts
that appear without substantial controversy and directing further evidentiary proceedings. The facts so
specified will be deemed established.
(f) A party may obtain interlocutory
review by the Administrator of a summary decision of the presiding officer.
§ 179.91 Burden of going forward; burden of persuasion.
(a) The party whose request for an
evidentiary hearing was granted has
the burden of going forward in the
hearing with evidence as to the issues
relevant to that request for a hearing.
(b) The party or parties who contend
that a regulation satisfies the criteria
of section 408 of the FFDCA has the
burden of persuasion in the hearing on
that issue, whether the proceeding concerns the establishment, modification,
or revocation of a tolerance or exemption from the requirement for a tolerance.
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§ 179.93 Testimony.
(a) The presiding officer will conduct
such proceedings as are necessary for
the taking of oral direct testimony and
for the conduct of oral examination of
witnesses by the parties. The presiding
officer shall limit oral examination to
prevent irrelevant, immaterial or unduly repetitious examination.
(b) Direct testimony shall be submitted in writing, except that the presiding officer may order direct testimony to be presented orally in those
unusual cases where the memory or demeanor of the witness is of importance.
Written direct testimony shall be in
the form of a verified statement of fact
or opinion prepared by the witness, in
narrative form or in question-and-answer form. Written direct testimony
may incorporate exhibits. Such a
verified statement or exhibit may not

be admitted into evidence sooner than
14 days (or such other reasonable period as the presiding officer may order)
after the witness has delivered to the
presiding officer and each party a copy
of the statement or exhibit. The admissibility of the evidence contained in
such a statement is subject to the same
rules as if such testimony had been
given orally.
(c) Oral cross-examination of witnesses will be permitted. Each exhibit
that a party intends to rely upon in
cross-examining a witness shall be furnished to the other parties not later
than 3 days (or such other reasonable
period as the presiding officer may
order) before such exhibit is used in the
cross-examination.
(d) Witnesses shall give testimony
under oath or affirmation.
§ 179.94 Transcripts.
(a) The hearing clerk shall make arrangements to have all oral testimony
stenographically reported or recorded
and transcribed, with evidence that is
admitted in the form of written testimony or exhibits attached or incorporated as appropriate.
(b) Unless the presiding officer orders
otherwise, parties shall have 15 days
from the date that the transcript of
particular oral testimony first becomes
available to propose corrections in the
transcript of that testimony. Corrections are permitted only for transcription errors. The presiding officer
shall promptly order justified corrections.
(c) As soon as practicable after the
taking of the last evidence, the presiding officer shall certify:
(1) That the original transcript is a
true transcript of the oral testimony
offered or received at the hearing, except in such particulars as the presiding officer specifies.
(2) That the written testimony and
exhibits accompanying the transcript
are all the written testimony and exhibits introduced at the hearing, with
such exceptions as the presiding officer
specifies.
(3) The transcript with attached or
incorporated material, as so certified
by the presiding officer, shall be submitted to and filed by the hearing
clerk under § 179.80.
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