§ 122.24

40 CFR Ch. I (7–1–10 Edition)

(j) Effect of certification. (1) An
unpermitted CAFO certified in accordance with paragraph (i) of this section
is presumed not to propose to discharge. If such a CAFO does discharge,
it is not in violation of the requirement that CAFOs that propose to discharge seek permit coverage pursuant
to paragraphs (d)(1) and (f) of this section, with respect to that discharge. In
all instances, the discharge of a pollutant without a permit is a violation of
the Clean Water Act section 301(a) prohibition against unauthorized discharges from point sources.
(2) In any enforcement proceeding for
failure to seek permit coverage under
paragraphs (d)(1) or (f) of this section
that is related to a discharge from an
unpermitted CAFO, the burden is on
the CAFO to establish that it did not
propose to discharge prior to the discharge when the CAFO either did not
submit certification documentation as
provided in paragraph (i)(3) or (i)(6)(iv)
of this section within at least five
years prior to the discharge, or withdrew its certification in accordance
with paragraph (i)(5) of this section.
Design, construction, operation, and
maintenance in accordance with the
criteria of paragraph (i)(2) of this section satisfies this burden.
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[68 FR 7265, Feb. 12, 2003, as amended at 71
FR 6984, Feb. 10, 2006; 72 FR 40250, July 24,
2007; 73 FR 70480, Nov. 20, 2008]

§ 122.24 Concentrated aquatic animal
production facilities (applicable to
State
NPDES
programs,
see
§ 123.25).
(a) Permit requirement. Concentrated
aquatic animal production facilities, as
defined in this section, are point
sources subject to the NPDES permit
program.
(b) Definition. Concentrated aquatic
animal production facility means a
hatchery, fish farm, or other facility
which meets the criteria in appendix C
of this part, or which the Director designates under paragraph (c) of this section.
(c) Case-by-case designation of concentrated aquatic animal production facilities. (1) The Director may designate
any warm or cold water aquatic animal
production facility as a concentrated
aquatic animal production facility

upon determining that it is a significant contributor of pollution to waters
of the United States. In making this
designation the Director shall consider
the following factors:
(i) The location and quality of the receiving waters of the United States;
(ii) The holding, feeding, and production capacities of the facility;
(iii) The quantity and nature of the
pollutants reaching waters of the
United States; and
(iv) Other relevant factors.
(2) A permit application shall not be
required from a concentrated aquatic
animal production facility designated
under this paragraph until the Director
has conducted on-site inspection of the
facility and has determined that the facility should and could be regulated
under the permit program.
[48 FR 14153, Apr. 1, 1983, as amended at 65
FR 30907, May 15, 2000]

§ 122.25 Aquaculture projects (applicable to State NPDES programs, see
§ 123.25).
(a) Permit requirement. Discharges
into aquaculture projects, as defined in
this section, are subject to the NPDES
permit program through section 318 of
CWA, and in accordance with 40 CFR
part 125, subpart B.
(b) Definitions. (1) Aquaculture project
means a defined managed water area
which uses discharges of pollutants
into that designated area for the maintenance or production of harvestable
freshwater, estuarine, or marine plants
or animals.
(2) Designated project area means the
portions of the waters of the United
States within which the permittee or
permit applicant plans to confine the
cultivated species, using a method or
plan or operation (including, but not
limited to, physical confinement)
which, on the basis of reliable scientific evidence, is expected to ensure
that specific individual organisms comprising an aquaculture crop will enjoy
increased growth attributable to the
discharge of pollutants, and be harvested within a defined geographic
area.
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