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(i) EPA will notify the public
through EPA’s website when EPA re-
ceives an implementation plan submis-
sion that will be reviewed for ade-
quacy.

(ii) The public will have a minimum
of 30 days to comment on the adequacy
of the implementation plan submis-
sion. If the complete implementation
plan is not accessible electronically
through the internet and a copy is re-
quested within 15 days of the date of
the website notice, the comment period
will be extended for 30 days from the
date that a copy of the implementation
plan is mailed.

(iii) After the public comment period
closes, EPA will inform the State in
writing whether EPA has found the
submission adequate or inadequate for
use in transportation conformity, in-
cluding response to any comments sub-
mitted directly and review of com-
ments submitted through the State
process, or EPA will include the deter-
mination of adequacy or inadequacy in
a proposed or final action approving or
disapproving the implementation plan
under paragraph (f)(2)(iii) of this sec-
tion.

(iv) EPA will publish a FEDERAL REG-
ISTER notice to inform the public of
EPA’s finding. If EPA finds the submis-
sion adequate, the effective date of this
finding will be 15 days from the date
the notice is published as established
in the FEDERAL REGISTER notice, un-
less EPA is taking a final approval ac-
tion on the SIP as described in para-
graph (f)(2)(iii) of this section.

(v) EPA will announce whether the
implementation plan submission is
adequate or inadequate for use in
transportation conformity on EPA’s
website. The website will also include
EPA’s response to comments if any
comments were received during the
public comment period.

(vi) If after EPA has found a submis-
sion adequate, EPA has cause to recon-
sider this finding, EPA will repeat ac-
tions described in paragraphs (f)(1)@)
through (v) or (f)(2) of this section un-
less EPA determines that there is no
need for additional public comment
given the deficiencies of the implemen-
tation plan submission. In all cases
where EPA reverses its previous find-
ing to a finding of inadequacy under
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paragraph (f)(1) of this section, such a
finding will become effective imme-
diately upon the date of EPA’s letter
to the State.

(vii) If after EPA has found a submis-
sion inadequate, EPA has cause to re-
consider the adequacy of that budget,
EPA will repeat actions described in
paragraphs (f)(1)(i) through (v) or (£)(2)
of this section.

(2) When EPA reviews the adequacy
of an implementation plan submission
simultaneously with EPA’s approval or
disapproval of the implementation
plan,

(i) EPA’s FEDERAL REGISTER notice
of proposed or direct final rulemaking
will serve to notify the public that
EPA will be reviewing the implementa-
tion plan submission for adequacy.

(ii) The publication of the notice of
proposed rulemaking will start a public
comment period of at least 30 days.

(iii) EPA will indicate whether the
implementation plan submission is
adequate and thus can be used for con-
formity either in EPA’s final rule-
making or through the process de-
scribed in paragraphs (f)(1)(iii) through
(v) of this section. If EPA makes an
adequacy finding through a final rule-
making that approves the implementa-
tion plan submission, such a finding
will become effective upon the publica-
tion date of EPA’s approval in the FED-
ERAL REGISTER, or upon the effective
date of EPA’s approval if such action is
conducted through direct final rule-
making. EPA will respond to com-
ments received directly and review
comments submitted through the State
process and include the response to
comments in the applicable docket.

[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40078, July 1, 2004; 73 FR 4440, Jan. 24,
2008; 75 FR 14285, Mar. 24, 2010]

§93.119 Criteria and procedures: In-
terim emissions in areas without
motor vehicle emissions budgets.

(a) The transportation plan, TIP, and
project not from a conforming trans-
portation plan and TIP must satisfy
the interim emissions test(s) as de-
scribed in §93.109(c) through (n). This
criterion applies to the net effect of
the action (transportation plan, TIP,
or project not from a conforming plan
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and TIP) on motor vehicle emissions
from the entire transportation system.

(b) Ozone areas. The requirements of
this paragraph apply to all 1-hour
ozone and 8-hour ozone NAAQS areas,
except for certain requirements as in-
dicated. This criterion may be met:

(1) In moderate and above ozone non-
attainment areas that are subject to
the reasonable further progress re-
quirements of CAA section 182(b)(1) if a
regional emissions analysis that satis-
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (f) of this sec-
tion:

(i) The emissions predicted in the
“Action’” scenario are less than the
emissions predicted in the ‘‘Baseline”
scenario, and this can be reasonably
expected to be true in the periods be-
tween the analysis years; and

(ii) The emissions predicted in the
‘““Action” scenario are lower than:

(A) 1990 emissions by any nonzero
amount, in areas for the 1-hour ozone
NAAQS as described in §93.109(c); or

(B) 2002 emissions by any nonzero
amount, in areas for the 8-hour ozone
NAAQS as described in §93.109(d) and
(e).

(2) In marginal and below ozone non-
attainment areas and other ozone non-
attainment areas that are not subject
to the reasonable further progress re-
quirements of CAA section 182(b)(1) if a
regional emissions analysis that satis-
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (f) of this sec-
tion:

(i) The emissions predicted in the
‘““Action” scenario are not greater than
the emissions predicted in the ‘‘Base-
line”’ scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or

(ii) The emissions predicted in the
‘““Action” scenario are mnot greater
than:

(A) 1990 emissions, in areas for the 1-
hour ozone NAAQS as described in
§93.109(c); or
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(B) 2002 emissions, in areas for the 8-
hour ozone NAAQS as described in
§93.109(d) and (e).

(c) CO areas. This criterion may be
met:

(1) In moderate areas with design
value greater than 12.7 ppm and serious
CO nonattainment areas that are sub-
ject to CAA section 187(a)(7) if a re-
gional emissions analysis that satisfies
the requirements of §93.122 and para-
graphs (g) through (j) of this section
demonstrates that for each analysis
yvear and for each of the pollutants de-
scribed in paragraph (f) of this section:

(i) The emissions predicted in the
“Action’” scenario are less than the
emissions predicted in the ‘‘Baseline”
scenario, and this can be reasonably
expected to be true in the periods be-
tween the analysis years; and

(ii) The emissions predicted in the
“Action’ scenario are lower than 1990
emissions by any nonzero amount.

(2) In moderate areas with design
value less than 12.7 ppm and not classi-
fied CO nonattainment areas if a re-
gional emissions analysis that satisfies
the requirements of §93.122 and para-
graphs (g) through (j) of this section
demonstrates that for each analysis
year and for each of the pollutants de-
scribed in paragraph (f) of this section:

(i) The emissions predicted in the
“Action’ scenario are not greater than
the emissions predicted in the ‘‘Base-
line”’ scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or

(ii) The emissions predicted in the
‘““Action” scenario are not greater than
1990 emissions.

(d) PM ;o and NO; areas. This criterion
may be met in PM,;,, and NO, non-
attainment areas if a regional emis-
sions analysis that satisfies the re-
quirements of §93.122 and paragraphs
(g) through (j) of this section dem-
onstrates that for each analysis year
and for each of the pollutants described
in paragraph (f) of this section, one of
the following requirements is met:

(1) The emissions predicted in the
‘““Action” scenario are not greater than
the emissions predicted in the ‘‘Base-
line”’ scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or
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(2) The emissions predicted in the
“Action’ scenario are not greater than
baseline emissions. Baseline emissions
are those estimated to have occurred
during calendar year 1990, unless the
conformity implementation plan revi-
sion required by §51.390 of this chapter
defines the baseline emissions for a
PM,, area to be those occurring in a
different calendar year for which a
baseline emissions inventory was de-
veloped for the purpose of developing a
control strategy implementation plan.

(e) PM>s areas. This criterion may be
met in PM,s nonattainment areas if a
regional emissions analysis that satis-
fies the requirements of §93.122 and
paragraphs (g) through (j) of this sec-
tion demonstrates that for each anal-
ysis year and for each of the pollutants
described in paragraph (f) of this sec-
tion, one of the following requirements
is met:

(1) The emissions predicted in the
‘““Action” scenario are not greater than
the emissions predicted in the ‘‘Base-
line”’ scenario, and this can be reason-
ably expected to be true in the periods
between the analysis years; or

(2) The emissions predicted in the
‘““‘Action” scenario are not greater
than:

(i) 2002 emissions, in areas designated
nonattainment for the 1997 PM,;s
NAAQS; or

(ii) Emissions in the most recent
year for which EPA’s Air Emissions
Reporting Requirements (40 CFR part
51, subpart A) requires submission of
on-road mobile source emissions inven-
tories, as of the effective date of non-
attainment designations for any PM,s
NAAQS other than the 1997 PM,;s
NAAQS.

(f) Pollutants. The regional emissions
analysis must be performed for the fol-
lowing pollutants:

(1) VOC in ozone areas;

(2) NOx in ozone areas, unless the
EPA Administrator determines that
additional reductions of NOx would not
contribute to attainment;

(3) CO in CO areas;

(4) PM,o in PM,, areas;

(6) VOC and/or NOx in PM,o areas if
the EPA Regional Administrator or the
director of the State air agency has
made a finding that one or both of such
precursor emissions from within the
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area are a significant contributor to
the PM;o nonattainment problem and
has so notified the MPO and DOT;

(6) NOx in NO, areas;

(7) PM5,s in PM, s areas;

(8) Reentrained road dust in PM,;s
areas only if the EPA Regional Admin-
istrator or the director of the State air
agency has made a finding that emis-
sions from reentrained road dust with-
in the area are a significant contrib-
utor to the PM,s nonattainment prob-
lem and has so notified the MPO and
DOT;

(9) NOx in PM,s areas, unless the
EPA Regional Administrator and the
director of the State air agency have
made a finding that emissions of NOx
from within the area are not a signifi-
cant contributor to the PM,s non-
attainment problem and has so notified
the MPO and DOT; and

(10) VOC, SO, and/or ammonia in
PM,s areas if the EPA Regional Ad-
ministrator or the director of the State
air agency has made a finding that any
of such precursor emissions from with-
in the area are a significant contrib-
utor to the PM,s nonattainment prob-
lem and has so notified the MPO and
DOT.

(g) Analysis years. (1) The regional
emissions analysis must be performed
for analysis years that are no more
than ten years apart. The first analysis
year must be no more than five years
beyond the year in which the con-
formity determination is being made.
The last year of the timeframe of the
conformity determination (as described
under §93.106(d)) must also be an anal-
ysis year.

(2) For areas wusing paragraphs
®O@)HD), (©@)({), (A1), and (e)1) of
this section, a regional emissions anal-
ysis that satisfies the requirements of
§93.122 and paragraphs (g) through (j)
of this section would not be required
for analysis years in which the trans-
portation projects and planning as-
sumptions in the ‘‘Action” and ‘‘Base-
line”” scenarios are exactly the same.
In such a case, paragraph (a) of this
section can be satisfied by docu-
menting that the transportation
projects and planning assumptions in
both scenarios are exactly the same,
and consequently, the emissions pre-
dicted in the ‘‘Action’ scenario are not
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greater than the emissions predicted in
the ‘‘Baseline’ scenario for such anal-
ysis years.

(3) When the timeframe of the con-
formity determination is shortened
under §93.106(d)(2), the conformity de-
termination must be accompanied by a
regional emissions analysis (for infor-
mational purposes only) for the last
year of the transportation plan.

(h) “Baseline’ scenario. The regional
emissions analysis required by para-
graphs (b) through (e) of this section
must estimate the emissions that
would result from the ‘‘Baseline’ sce-

nario in each analysis year. The
‘“‘Baseline’ scenario must be defined
for each of the analysis years. The

‘“‘Baseline’ scenario is the future trans-
portation system that will result from
current programs, including the fol-
lowing (except that exempt projects
listed in §93.126 and projects exempt
from regional emissions analysis as
listed in §93.127 need not be explicitly
considered):

(1) All in-place regionally significant
highway and transit facilities, services
and activities;

(2) All ongoing travel demand man-
agement or transportation system
management activities; and

(3) Completion of all regionally sig-
nificant projects, regardless of funding
source, which are currently under con-
struction or are undergoing right-of-
way acquisition (except for hardship
acquisition and protective buying);
come from the first year of the pre-
viously conforming transportation plan
and/or TIP; or have completed the
NEPA process.

(i) ““Action’’ scenario. The regional
emissions analysis required by para-
graphs (b) and (c) of this section must
estimate the emissions that would re-
sult from the ‘‘Action” scenario in
each analysis year. The ‘‘Action” sce-
nario must be defined for each of the
analysis years. The ‘“‘Action’” scenario
is the transportation system that
would result from the implementation
of the proposed action (transportation
plan, TIP, or project not from a con-
forming transportation plan and TIP)
and all other expected regionally sig-
nificant projects in the nonattainment
area. The ‘‘Action’ scenario must in-
clude the following (except that ex-

40 CFR Ch. I (7-1-10 Edition)

empt projects listed in §93.126 and
projects exempt from regional emis-
sions analysis as listed in §93.127 need
not be explicitly considered):

(1) All facilities, services, and activi-
ties in the ‘“‘Baseline’’ scenario;

(2) Completion of all TCMs and re-
gionally significant projects (including
facilities, services, and activities) spe-
cifically identified in the proposed
transportation plan which will be oper-
ational or in effect in the analysis
year, except that regulatory TCMs may
not be assumed to begin at a future
time unless the regulation is already
adopted by the enforcing jurisdiction
or the TCM is identified in the applica-
ble implementation plan;

(3) All travel demand management
programs and transportation system
management activities known to the
MPO, but not included in the applica-
ble implementation plan or utilizing
any Federal funding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdiction or spon-
soring agency since the last conformity
determination;

(4) The incremental effects of any
travel demand management programs
and transportation system manage-
ment activities known to the MPO, but
not included in the applicable imple-
mentation plan or utilizing any Fed-
eral funding or approval, which were
adopted and/or funded prior to the date
of the last conformity determination,
but which have been modified since
then to be more stringent or effective;

(5) Completion of all expected region-
ally significant highway and transit
projects which are not from a con-
forming transportation plan and TIP;
and

(6) Completion of all expected region-
ally significant non-FHWA/FTA high-
way and transit projects that have
clear funding sources and commit-
ments leading toward their implemen-
tation and completion by the analysis
year.

(j) Projects mnot from a conforming
transportation plan and TIP. For the re-
gional emissions analysis required by
paragraphs (b) through (e) of this sec-
tion, if the project which is not from a
conforming transportation plan and
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TIP is a modification of a project cur-
rently in the plan or TIP, the ‘Base-
line’ scenario must include the project
with its original design concept and
scope, and the ‘Action’ scenario must
include the project with its new design
concept and scope.

[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40079, July 1, 2004; 70 FR 24291, May 6,
2005; 73 FR 4441, Jan. 24, 2008; 75 FR 14285,
Mar. 24, 2010]

§93.120 Consequences of control strat-
egy implementation plan failures.

(a) Disapprovals. (1) If EPA dis-
approves any submitted control strat-
egy implementation plan revision
(with or without a protective finding),
the conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions as a result
of the disapproval are imposed on the
nonattainment area under section
179(b)(1) of the CAA. No new transpor-
tation plan, TIP, or project may be
found to conform until another control
strategy implementation plan revision
fulfilling the same CAA requirements
is submitted and conformity to this
submission is determined.

(2) If EPA disapproves a submitted
control strategy implementation plan
revision without making a protective
finding, only projects in the first four
yvears of the currently conforming
transportation plan and TIP or that
meet the requirements of §93.104(f) dur-
ing the 12-month lapse grace period
may be found to conform. This means
that beginning on the effective date of
a disapproval without a protective
finding, no transportation plan, TIP, or
project not in the first four years of
the currently conforming transpor-
tation plan and TIP or that meets the
requirements of §93.104(f) during the 12-
month lapse grace period may be found
to conform until another control strat-
egy implementation plan revision ful-
filling the same CAA requirements is
submitted, EPA finds its motor vehicle
emissions budget(s) adequate pursuant
to §93.118 or approves the submission,
and conformity to the implementation
plan revision is determined.

(3) In disapproving a control strategy
implementation plan revision, EPA
would give a protective finding where a
submitted plan contains adopted con-
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trol measures or written commitments
to adopt enforceable control measures
that fully satisfy the emissions reduc-
tions requirements relevant to the
statutory provision for which the im-
plementation plan revision was sub-
mitted, such as reasonable further
progress or attainment.

(b) Failure to submit and incomplete-
ness. In areas where EPA notifies the
State, MPO, and DOT of the State’s
failure to submit a control strategy
implementation plan or submission of
an incomplete control strategy imple-
mentation plan revision (either of
which initiates the sanction process
under CAA sections 179 or 110(m)), the
conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions are im-
posed on the nonattainment area for
such failure under section 179(b)(1) of
the CAA, unless the failure has been
remedied and acknowledged by a letter
from the EPA Regional Administrator.

(c) Federal implementation plans. If
EPA promulgates a Federal implemen-
tation plan that contains motor vehi-
cle emissions budget(s) as a result of a
State failure, the conformity lapse im-
posed by this section because of that
State failure is removed.

[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40080, July 1, 2004; 73 FR 4441, Jan. 24,
2008]

§93.121 Requirements for adoption or
approval of projects by other recipi-
ents of funds designated under title
23 U.S.C. or the Federal Transit
Laws.

(a) Except as provided in paragraph
(b) of this section, no recipient of Fed-
eral funds designated under title 23
U.S.C. or the Federal Transit Laws
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the
recipient finds that the requirements
of one of the following are met:

(1) The project comes from the cur-
rently conforming transportation plan
and TIP (or meets the requirements of
§93.104(f) during the 12-month lapse
grace period), and the project’s design
concept and scope have not changed
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