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without cost from those in charge of a
facility to help the officers perform
any function listed in this subpart, and
they are authorized to request the recipient of a test order to make arrangements with those in charge of a facility
operated for the manufacturer’s benefit
to furnish reasonable assistance without cost to EPA, whether or not the recipient controls the facility.
(1) Reasonable assistance includes,
but is not limited to, clerical, copying,
interpretation and translation services,
the making available on an EPA enforcement officer’s or EPA authorized
representative’s request of personnel of
the facility being inspected during
their working hours to inform the EPA
enforcement officer or EPA authorized
representative of how the facility operates and to answer the officer’s questions, and the performance on request
of emission tests on any engine which
is being, has been, or will be used for
SEA testing.
(2) A manufacturer may be compelled
to cause the personal appearance of
any employee at such a facility before
an EPA enforcement officer or EPA authorized representative by written request for his or her appearance, signed
by the Assistant Administrator for Air
and Radiation, served on the manufacturer. Any such employee who has been
instructed by the manufacturer to appear will be entitled to be accompanied, represented, and advised by
counsel.
(d) EPA enforcement officers or EPA
authorized representatives are authorized to seek a warrant or court order
authorizing the EPA enforcement officers or EPA authorized representatives
to conduct activities related to entry
and access as authorized in this section, as appropriate, to execute the
functions specified in this section. EPA
enforcement officers or authorized representatives may proceed ex parte to
obtain a warrant whether or not the
EPA enforcement officers or EPA authorized
representatives
first
attempted to seek permission of the recipient of the test order or the party in
charge of the facilities in question to
conduct activities related to entry and
access as authorized in this section.
(e) A recipient of a test order shall
permit an EPA enforcement officer(s)

or EPA authorized representative(s)
who presents a warrant or court order
to conduct activities related to entry
and access as authorized in this section
and as described in the warrant or
court order. The recipient shall also
cause those in charge of its facility or
a facility operated for its benefit to
permit entry and access as authorized
in this section pursuant to a warrant
or court order whether or not the recipient controls the facility. In the absence of a warrant or court order, an
EPA enforcement officer(s) or EPA authorized representative(s) may conduct
activities related to entry and access
as authorized in this section only upon
the consent of the recipient of the test
order or the party in charge of the facilities in question.
(f) It is not a violation of this part or
of the Clean Air Act for any person to
refuse to permit an EPA enforcement
officer(s) or an EPA authorized representative(s) to conduct activities related to entry and access as authorized
in this section if the officer or representative appears without a warrant
or court order.
(g) A manufacturer is responsible for
locating its foreign testing and manufacturing facilities in jurisdictions in
which local foreign law does not prohibit an EPA enforcement officer(s) or
an EPA authorized representative(s)
from conducting the entry and access
activities specified in this section. EPA
will not attempt to make any inspections which it has been informed that
local foreign law prohibits.
§ 90.507 Sample selection.
(a) Engines comprising a test sample
will be selected at the location and in
the manner specified in the test order.
If a manufacturer determines that the
test engines cannot be selected in the
manner specified in the test order, an
alternative selection procedure may be
employed, provided the manufacturer
requests approval of the alternative
procedure prior to the start of test
sample selection, and the Administrator approves the procedure.
(b) The manufacturer shall assemble
the test engines of the family selected
for testing using its normal mass production process for engines to be distributed into commerce. If, between
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the time the manufacturer is notified
of a test order and the time the manufacturer finishes selecting test engines,
the manufacturer implements any
change(s) in its production processes,
including quality control, which may
reasonably be expected to affect the
emissions of the engines selected, then
the manufacturer shall, during the
audit, inform the Administrator of
such changes. If the test engines are selected at a location where they do not
have their operational and emission
control systems installed, the test
order will specify the manner and location for selection of components to
complete assembly of the engines. The
manufacturer shall assemble these
components onto the test engines using
normal assembly and quality control
procedures as documented by the manufacturer.
(c) No quality control, testing, or assembly procedures will be used on the
test engine or any portion thereof, including parts and subassemblies, that
have not been or will not be used during the production and assembly of all
other engines of that family, unless the
Administrator approves the modification in assembly procedures pursuant
to paragraph (b) of this section.
(d) The test order may specify that
an EPA enforcement officer(s) or authorized representative(s), rather than
the manufacturer, select the test engines according to the method specified
in the test order.
(e) The order in which test engines
are selected determines the order in
which test results are to be used in applying the sampling plan in accordance
with § 90.510.
(f) The manufacturer shall keep on
hand all untested engines, if any, comprising the test sample until a pass or
fail decision is reached in accordance
with § 90.510(e). The manufacturer may
ship any tested engine which has not
failed in accordance with § 90.510(b).
However, once the manufacturer ships
any test engine, it relinquishes the prerogative to conduct retests as provided
in § 90.508(i).
§ 90.508 Test procedures.
(a) For nonroad engines subject to
the provisions of this subpart, the prescribed test procedures are the appro-

priate small SI engine test procedures
as described in subpart E of this part.
(b)(1) The manufacturer shall not adjust, repair, prepare, or modify the engines selected for testing and shall not
perform any emission tests on engines
selected for testing pursuant to the
test order unless this adjustment, repair, preparation, modification, and/or
tests are documented in the manufacturer’s engine assembly and inspection
procedures and are actually performed
or unless these adjustments and/or
tests are required or permitted under
this subpart or are approved in advance
by the Administrator.
(2) The Administrator may adjust or
cause to be adjusted any engine parameter which the Administrator has determined to be subject to adjustment
for certification and Selective Enforcement Audit testing in accordance with
§ 90.112(c), to any setting within the
physically adjustable range of that parameter, as determined by the Administrator in accordance with § 90.112(a),
prior to the performance of any tests.
However, if the idle speed parameter is
one which the Administrator has determined to be subject to adjustment, the
Administrator shall not adjust it to
any setting which causes a lower engine idle speed than would have been
possible within the physically adjustable range of the idle speed parameter
if the manufacturer had accumulated
12 hours of service on the engine under
paragraph (c) of this section, all other
parameters being identically adjusted
for the purpose of the comparison. The
manufacturer may be requested to supply information needed to establish an
alternate minimum idle speed. The Administrator, in making or specifying
these adjustments, may consider the
effect of the deviation from the manufacturer’s recommended setting on
emission performance characteristics
as well as the likelihood that similar
settings will occur on in-use engines.
In determining likelihood, the Administrator may consider factors such as,
but not limited to, the effect of the adjustment on engine performance characteristics and surveillance information from similar in-use engines.
(c) Service Accumulation. Prior to performing exhaust emission testing on an
SEA test engine, the manufacturer

261

VerDate Mar<15>2010

15:09 Sep 08, 2010

Jkt 220162

PO 00000

Frm 00271

Fmt 8010

Sfmt 8002

Y:\SGML\220162.XXX

220162

