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SUBCHAPTER C—AIR PROGRAMS (CONTINUED) 

PART 85—CONTROL OF AIR POLLU-
TION FROM MOBILE SOURCES 

Subparts A–E [Reserved] 

Subpart F—Exemption of Aftermarket 
Conversions From Tampering Prohibition 

Sec. 
85.501 General applicability. 
85.502 Definitions. 
85.503 Conditions of exemption. 
85.504 Applicable standards. 
85.505 Labeling. 

Subparts G–N [Reserved] 

Subpart O—Urban Bus Rebuild 
Requirements 

85.1401 General applicability. 
85.1402 Definitions. 
85.1403 Particulate standard for pre-1994 

model year urban buses effective at time 
of engine rebuild or engine replacement. 

85.1404 Maintenance of records for urban 
bus operators; submittal of information; 
right of entry. 

85.1405 Applicability. 
85.1406 Certification. 
85.1407 Notification of intent to certify. 
85.1408 Objections to certification. 
85.1409 Warranty. 
85.1410 Changes after certification. 
85.1411 Labeling requirements. 
85.1412 Maintenance and submittal of 

records for equipment certifiers. 
85.1413 Decertification. 
85.1414 Alternative test procedures. 
85.1415 Treatment of confidential informa-

tion. 

Subpart P—Importation of Motor Vehicles 
and Motor Vehicle Engines 

85.1501 Applicability. 
85.1502 Definitions. 
85.1503 General requirements for importa-

tion of nonconforming vehicles and en-
gines. 

85.1504 Conditional admission. 
85.1505 Final admission of certified vehicles. 
85.1506 Inspection and testing of imported 

motor vehicles and engines. 
85.1507 Maintenance of certificate holder’s 

records. 
85.1508 ‘‘In Use’’ inspections and recall re-

quirements. 
85.1509 Final admission of modification and 

test vehicles. 
85.1510 Maintenance instructions, warran-

ties, emission labeling and fuel economy 
requirements. 

85.1511 Exemptions and exclusions. 
85.1512 Admission of catalyst and O2 sensor- 

equipped vehicles. 
85.1513 Prohibited acts; penalties. 
85.1514 Treatment of confidential informa-

tion. 
85.1515 Emission standards and test proce-

dures applicable to imported noncon-
forming motor vehicles and motor vehi-
cle engines. 

Subpart Q [Reserved] 

Subpart R—Exclusion and Exemption of 
Motor Vehicles and Motor Vehicle Engines 

85.1701 General applicability. 
85.1702 Definitions. 
85.1703 Definition of motor vehicle. 
85.1704 Who may request an exemption. 
85.1705 Testing exemption. 
85.1706 Pre-certification exemption. 
85.1707 Display exemption. 
85.1708 National security exemption. 
85.1709 Export exemptions. 
85.1710 Granting of exemptions. 
85.1711 Submission of exemption requests. 
85.1712 Treatment of confidential informa-

tion. 
85.1713 Delegated-assembly exemption. 
85.1714 Replacement-engine exemption. 
85.1715 Aircraft meeting the definition of 

motor vehicle. 

Subpart S—Recall Regulations 

85.1801 Definitions. 
85.1802 Notice to manufacturer of noncon-

formity; submission of Remedial Plan. 
85.1803 Remedial Plan. 
85.1804 Approval of Plan: Implementation. 
85.1805 Notification to vehicle or engine 

owners. 
85.1806 Records and reports. 
85.1807 Public hearings. 
85.1808 Treatment of confidential informa-

tion. 
APPENDIX A TO SUBPART S—INTERPRETIVE 

RULING FOR § 85.1803—REMEDIAL PLANS 

Subpart T—Emission Defect Reporting 
Requirements 

85.1901 Applicability. 
85.1902 Definitions. 
85.1903 Emissions defect information report. 
85.1904 Voluntary emissions recall report; 

quarterly reports. 
85.1905 Alternative report formats. 
85.1906 Report filing: Record retention. 
85.1907 Responsibility under other legal pro-

visions preserved. 
85.1908 Disclaimer of production warranty 

applicability. 
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85.1909 Treatment of confidential informa-
tion. 

Subpart U [Reserved] 

Subpart V—Emissions Control System Per-
formance Warranty Regulations and 
Voluntary Aftermarket Part Certifi-
cation Program 

85.2101 General applicability. 
85.2102 Definitions. 
85.2103 Emission performance warranty. 
85.2104 Owners’ compliance with instruc-

tions for proper maintenance and use. 
85.2105 Aftermarket parts. 
85.2106 Warranty claim procedures. 
85.2107 Warranty remedy. 
85.2108 Dealer certification. 
85.2109 Inclusion of warranty provisions in 

owners’ manuals and warranty booklets. 
85.2110 Submission of owners’ manuals and 

warranty statements to EPA. 
85.2111 Warranty enforcement. 
85.2112 Applicability. 
85.2113 Definitions. 
85.2114 Basis of certification. 
85.2115 Notification of intent to certify. 
85.2116 Objections to certification. 
85.2117 Warranty and dispute resolution. 
85.2118 Changes after certification. 
85.2119 Labeling requirements. 
85.2120 Maintenance and submittal of 

records. 
85.2121 Decertification. 
85.2122 Emission-critical parameters. 
85.2123 Treatment of confidential informa-

tion. 
APPENDIX I TO SUBPART V—RECOMMENDED 

TEST PROCEDURES AND TEST CRITERIA 
AND RECOMMENDED DURABILITY PROCE-
DURES TO DEMONSTRATE COMPLIANCE 
WITH EMISSION CRITICAL PARAMETERS 

APPENDIX II TO SUBPART V—ARBITRATION 
RULES 

Subpart W—Emission Control System 
Performance Warranty Short Tests 

85.2201 Applicability. 
85.2202 General provisions. 
85.2203 Short test standards for 1981 and 

later model year light-duty vehicles. 
85.2204 Short test standards for 1981 and 

later model year light-duty trucks. 
85.2205–85.2206 [Reserved] 
85.2207 On-board diagnostics test standards. 
85.2208 Alternative standards and proce-

dures. 
85.2209 2500 rpm/idle test—EPA 81. 
85.2210 Engine restart 2500 rpm/idle test— 

EPA 81. 
85.2211 Engine restart idle test—EPA 81. 
85.2212 Idle test—EPA 81. 
85.2213 Idle test—EPA 91. 
85.2214 Two speed idle test—EPA 81. 
85.2215 Two speed idle test—EPA 91. 

85.2216 Loaded test—EPA 81. 
85.2217 Loaded test—EPA 91. 
85.2218 Preconditioned idle test—EPA 91. 
85.2219 Idle test with loaded precondi-

tioning—EPA 91. 
85.2220 Preconditioned two speed idle test— 

EPA 91. 
85.2221 [Reserved] 
85.2222 On-board diagnostic test procedures. 
85.2223 On-board diagnostic test report. 
85.2224 Exhaust analysis system—EPA 81. 
85.2225 Steady state test exhaust analysis 

system—EPA 91. 
85.2226–85.2228 [Reserved] 
85.2229 Dynamometer—EPA 81. 
85.2230 Steady state test dynamometer— 

EPA 91. 
85.2231 On-board diagnostic test equipment 

requirements. 
85.2232 Calibrations, adjustments—EPA 81. 
85.2233 Steady state test equipment calibra-

tions, adjustments, and quality control— 
EPA 91. 

85.2234–85.2236 [Reserved] 
85.2237 Test report—EPA 81. 
85.2238 Test report—EPA 91. 

Subpart X—Determination of Model Year 
for Motor Vehicles and Engines Used in 
Motor Vehicles Under Section 177 and 
Part A of Title II of the Clean Air Act 

85.2301 Applicability. 
85.2302 Definition of model year. 
85.2303 Duration of model year. 
85.2304 Definition of production period. 
85.2305 Duration and applicability of certifi-

cates of conformity. 

Subpart Y—Fees for the Motor Vehicle and 
Engine Compliance Program 

85.2401 Assessment of fees. 

APPENDIXES I–VII TO PART 85 [RESERVED] 
APPENDIX VIII TO PART 85—VEHICLE AND EN-

GINE PARAMETERS AND SPECIFICATIONS 

AUTHORITY: 42 U.S.C. 7401–7671q. 

Subparts A–E [Reserved] 

Subpart F—Exemption of 
Aftermarket Conversions From 
Tampering Prohibition 

SOURCE: 59 FR 48490, Sept. 21, 1994, unless 
otherwise noted. 

§ 85.501 General applicability. 
(a) Sections 85.502 through 85.505 are 

applicable to aftermarket conversion 
systems for which an enforcement ex-
emption is sought from the tampering 
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prohibitions contained in section 203 of 
the Act. 

(b) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new 
light-duty vehicles, light-duty trucks, 
and Otto-cycle complete heavy-duty 
vehicles under the provisions of 40 CFR 
part 86, subpart S. 

[65 FR 59943, Oct. 6, 2000] 

§ 85.502 Definitions. 
(a) The Act means the Clean Air Act 

as amended (42 U.S.C. 7501 et seq.). 
(b) Administrator means the Adminis-

trator of the Environmental Protection 
Agency or his or her authorized rep-
resentative. 

(c) Aftermarket conversion system 
means any combination of hardware, 
including but not limited to fuel stor-
age and fuel metering hardware, which 
is installed on a light-duty vehicle, 
light-duty truck, heavy-duty vehicle, 
or heavy-duty engine with the effect of 
allowing the vehicle or engine to oper-
ate on a fuel other than the fuel which 
the vehicle or engine was originally 
certified to use. Components which do 
not affect the emissions performance of 
the converted vehicle or engine, as de-
termined by the Administrator, are not 
included for the purposes of this sub-
part. 

(d) Aftermarket conversion installer 
means any company or individual 
which installs an aftermarket conver-
sion system on a light-duty vehicle, 
light-duty truck, heavy-duty vehicle, 
or heavy-duty engine with the effect of 
allowing the vehicle or engine to oper-
ate on a fuel other than the fuel which 
the vehicle or engine was originally 
certified to use. 

(e) Aftermarket conversion certifier 
means any company or individual 
which assembles the various 
aftermarket conversion hardware com-
ponents into a particular combination 
or configuration and certifies that 
combination or configuration accord-
ing to the provisions of this subpart. 

(f) Model Year means the manufactur-
er’s annual production period (as deter-
mined by the Administrator) which in-
cludes January 1 of such calendar year: 
Provided, That if the manufacturer has 

no annual production period, the term 
model year shall mean the calendar 
year. 

§ 85.503 Conditions of exemption. 
(a) As a condition of receiving an en-

forcement exemption from the tam-
pering prohibitions contained in sec-
tion 203 of the Act, an aftermarket con-
version certifier must certify the 
aftermarket conversion system, using 
the applicable procedures in part 86 of 
this chapter, and meeting the applica-
ble standards and requirements in 
§§ 85.504 and 85.505, and accept liability 
for in-use performance of the 
aftermarket conversion system as out-
lined in this part. 

(b) As a condition of receiving an en-
forcement exemption from the tam-
pering prohibitions contained in sec-
tion 203 of the Act, an aftermarket con-
version installer must: 

(1) Install a conversion which has 
been certified as a new vehicle or en-
gine, using the applicable procedures in 
part 86 of this chapter, and meeting the 
applicable standards and requirements 
in §§ 85.504 and 85.505; and 

(2) Accept liability for in-use per-
formance of the aftermarket conver-
sion system as outlined in this part. 

§ 85.504 Applicable standards. 
(a) The emission standards applicable 

to conversions of 1993 and later model 
year vehicles and engines are: 

(1) All of the requirements that 
would apply if the conversion were 
being certified as if it were a new vehi-
cle or engine. 

(2) If a vehicle or engine to be con-
verted was originally certified to a NOX 
or particulate family emission limit 
other than the applicable new vehicle 
NOX or particulate standard, the fam-
ily emission limit is the applicable 
standard. 

(b) The emission standards applicable 
to conversions of 1992 and earlier model 
year vehicles and engines are: 

(1) Exhaust hydrocarbons (as applicable 
by fuel type). The Tier 0 hydrocarbon 
standards, as applicable by vehicle 
class, contained in §§ 86.094–8 and 86.094– 
9 of this chapter, and the hydrocarbon 
standards, as applicable by engine 
class, contained in §§ 86.094–10 and 
86.094–11 of this chapter; 
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(2) CO, NOX and particulate. The appli-
cable CO, NOX and particulate stand-
ards or NOX and particulate family 
emission limits the vehicle or engine 
was originally certified as meeting; 

(3) Evaporative hydrocarbons. Any 
evaporative requirements applicable to 
the original vehicle or engine will re-
main applicable to the conversion if 
the converted vehicle or engine retains 
the ability to operate on the fuel which 
it was designed and certified to use. 

§ 85.505 Labeling. 
(a) The aftermarket conversion cer-

tifier shall provide with each 
aftermarket conversion system a sup-
plemental emission control informa-
tion label, which shall be affixed by the 
aftermarket conversion installer in a 
permanent manner to each converted 
vehicle, in a location adjacent to the 
original emission control information 
label required in § 86.092–35 of this chap-
ter. If the supplemental label cannot be 
placed adjacent to the original label, it 
shall be placed in a location where it 
will be seen by a person viewing the 
original label. 

(b) The supplemental label shall be 
affixed in such a manner that it cannot 
be removed without destroying or de-
facing the label. The label shall not be 
affixed to any equipment which is eas-
ily detached from the vehicle. 

(c) The supplemental label shall 
clearly state that the vehicle has been 
equipped with an aftermarket conver-
sion system designed to allow it to op-
erate on a fuel other than the fuel it 
was originally manufactured to operate 
on, and shall identify the fuel(s) which 
the vehicle is designed to use. 

(d) The supplemental label shall show 
the vehicle model year; the 
aftermarket conversion certifier’s 
name, address and telephone number; 
the installer’s name, address, and tele-
phone number; the date on which the 
aftermarket conversion system was in-
stalled; the mileage of the vehicle at 
the time of the conversion; and shall 
state that the converted vehicle com-
plies with federal emission require-
ments. 

(e) The supplemental label shall list 
any original parts that were removed 
during installation of the aftermarket 
conversion system, as well as any 

changes in tune-up specifications re-
quired for the aftermarket conversion 
system. 

Subparts G–N [Reserved] 

Subpart O—Urban Bus Rebuild 
Requirements 

SOURCE: 58 FR 21386, Apr. 21, 1993, unless 
otherwise noted. 

§ 85.1401 General applicability. 

The requirements of this subpart 
shall be applicable to 1993 and earlier 
model year urban buses operating in 
consolidated metropolitan statistical 
areas and metropolitan statistical 
areas with a 1980 population of 750,000 
or more that have their engines rebuilt 
or replaced after January 1, 1995. 

§ 85.1402 Definitions. 

The definitions of this section apply 
to this subpart. 

Agency means the Environmental 
Protection Agency. 

Certified equipment or Retrofit/Rebuild 
Equipment means equipment certified 
in accordance with the certification 
regulations contained in this subpart. 

Emission related parts means those 
parts installed for the specific purpose 
of controlling emissions or those com-
ponents, systems, or elements of design 
which must function properly to assure 
continued emission compliance. 

Engine configuration means the set of 
components, tolerances, specifications, 
design parameters, and calibrations re-
lated to the emissions performance of 
the engine and specific to a subset of 
an engine family having a unique com-
bination of displacement, fuel injection 
calibration, auxiliary emission control 
devices and emission control system 
components. 

Engine rebuild means an activity, oc-
curring over one or more maintenance 
events, involving: 

(1) Disassembly of the engine includ-
ing the removal of the cylinder head(s); 
and 

(2) The replacement or recondi-
tioning of more than one major cyl-
inder component in more than half of 
the cylinders. 
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Engine replacement means the re-
moval of an engine from the coach fol-
lowed by the installation of another 
engine. 

In-use compliance period for purposes 
of in-use testing means a period of 
150,000 miles. 

Maintenance event means a single 
maintenance activity for which the en-
gine is removed from service. Once the 
engine is returned to service, the main-
tenance event is considered done. 

Major cylinder component means pis-
ton assembly, cylinder liner, con-
necting rod, or piston ring set. 

MOD Director means Director of Man-
ufacturers Operations Division, Office 
of Mobile Sources—Office of Air and 
Radiation of the Environmental Pro-
tection Agency. 

Office Director means the Director for 
the Office of Mobile Sources—Office of 
Air and Radiation of the Environ-
mental Protection Agency or an au-
thorized representative of the Office 
Director. 

Operator means transit authority, 
state, city department, or private or 
public entity controlling the use of one 
or more urban buses. 

Original engine configuration means 
the engine configuration at time of ini-
tial sale. 

Original equipment part means a part 
present in or on an engine at the time 
an urban bus is originally sold to the 
ultimate purchaser. 

Scheduled maintenance means those 
maintenance events required by the 
equipment certifier in order to ensure 
that the retrofitted engine will main-
tain its emissions performance over the 
in-use compliance period. 

Urban bus has the meaning set forth 
in § 86.091–2 of this chapter. 

Written instructions for proper mainte-
nance and use means those mainte-
nance and operation instructions speci-
fied in the warranty as being necessary 
to assure compliance of the retrofit/re-
build equipment with applicable emis-
sion standards for the in-use compli-
ance period. 

§ 85.1403 Particulate standard for pre- 
1994 model year urban buses effec-
tive at time of engine rebuild or en-
gine replacement. 

(a) Operators of urban buses in areas 
described in § 85.1401 shall be in compli-

ance with one of the two programs de-
scribed in paragraphs (b) and (c) of this 
section. An operator may switch be-
tween programs from year to year only 
if the operator has been in compliance 
with all the requirements of the newly 
chosen program at all times between 
January 1, 1995 and the date on which 
the operator chooses to switch pro-
grams. 

(b) Program 1: Performance based re-
quirement. Program 1 requires that af-
fected urban buses meet a particulate 
standard of 0.10 g/bhp-hr effective at 
time of engine rebuild or replacement 
and thereafter. The requirement to 
meet the 0.10 g/bhp-hr standard is auto-
matically waived if no equipment has 
been certified that meets the 0.10 g/ 
bhp-hr standard and has a life cycle 
cost of $7,940 or less (in 1992 dollars) for 
the engine being rebuilt. Program 1 
contains fallback requirements for en-
gines for which the 0.10 g/bhp-hr stand-
ard is waived. Such urban bus engines 
must receive equipment that provides a 
25 percent reduction in particulate 
emissions relative to the particulate 
level of the original engine configura-
tion. This 25 percent reduction require-
ment is automatically waived if no 
equipment has been certified for the 
engine being rebuilt that provides a 25 
percent reduction in particulate emis-
sions and has a life cycle cost $2,000 or 
less (in 1992 dollars). In cases where 
equipment is not available to either 
meet a 0.10 g/bhp-hr standard for less 
than the applicable cost ceiling or 
achieve a 25 percent reduction for less 
than the applicable cost ceiling, the 
urban bus is required to be equipped 
with an engine rebuilt to the original 
engine configuration or a configuration 
certified to have a particulate level 
lower than that of the original engine 
configuration. 

(1) Exhaust emissions from any urban 
bus for which this subpart is applicable 
shall not exceed a particulate standard 
of 0.10 grams per brake horsepower- 
hour (0.037 grams per megajoule) if 
equipment is available for the engine 
model of such urban bus at time of en-
gine rebuild or engine replacement, as 
specified in paragraph (b)(1)(i) of this 
section. 

(i) Equipment is available for a par-
ticular engine model if equipment has 
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been certified to a particulate standard 
of 0.10 grams per brake horsepower- 
hour (0.037 grams per megajoule), and 
the equipment for the engine model has 
been approved for certification for six 
months or more, and has a life cycle 
cost as determined under paragraph 
(b)(1)(ii) of this section that does not 
exceed the life cycle cost ceiling speci-
fied in paragraph (b)(1)(iii) of this sec-
tion. 

(ii) The life cycle cost of equipment 
is equal to the sum of the purchase 
price, the installation cost, the incre-
mental fuel cost, the cost of any fuel 
additives required, and the incremental 
maintenance cost associated with the 
equipment each as defined in para-
graphs (b)(1)(ii)(A) through (b)(1)(ii)(E) 
of this section minus an engine re-

placement credit as defined in para-
graph (b)(1)(ii)(F) of this section if the 
equipment replaces an existing engine 
with a new engine. 

(A) The purchase price is defined as 
the price at which the equipment (in-
cluding all parts necessary to install 
and operate the equipment properly) is 
offered to the operator. The purchase 
price excludes reasonable shipping and 
handling fees and taxes, and equipment 
costs incurred by the urban bus oper-
ator for a standard rebuild. 

(B)(1) The installation cost is defined 
as the labor cost of installing the 
equipment on an urban bus engine, in-
cremental to a standard rebuild, based 
on a labor rate of $35 per hour. The in-
stallation cost is calculated using the 
following equation: 

Installation Cost = Incremental hours
for installation

⎛
⎝

⎞
⎠ × ⎛

⎝⎜
⎞
⎠⎟

×
⎛
⎝⎜

⎞
⎠⎟

$35

hour

CPI

CPI
R

1992

Where, 
CPIR is the most recent published Consumer 

Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(2) The estimated number of hours 
necessary to install the equipment will 
be determined as part of the equipment 
certification process, as detailed in 
§ 85.1407. 

(C) The incremental fuel cost is de-
fined as the increased fuel costs or the 
fuel savings due to the use of the equip-
ment. (By definition, fuel savings will 
be negative values.) The calculation of 
incremental fuel cost will depend on 
the type of equipment being installed. 

(1)(i) For equipment not requiring a 
change from on road federal diesel fuel, 
the incremental fuel cost shall be cal-
culated as follows: 

Incremental fuel cost =

fuel economy
% reduction  miles)

3.3 miles
gallon

⎛
⎝

⎞
⎠ ×

×
⎛
⎝⎜

⎞
⎠⎟

×
( .

$0.
129104

72

1992gallon

CPI

CPI
SR

Where, 

CPIR is the most recent published Consumer 
Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(ii) The percent change in fuel econ-
omy will be determined as part of the 
equipment certification process, as de-
tailed in § 85.1407. If equipment causes 
the fuel economy of the engine to in-
crease, the value of the fuel economy % 
reduction in the above equation shall 
be a negative value. 
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(2) For equipment requiring a fuel 
other than on-road federal diesel fuel, 

the incremental fuel cost shall be cal-
culated as follows: 

Incremental fuel cost =
Incremental

price at which
fuel is offered

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

×
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

Discounted
lifetime
miles

Where, 

Incremental price at which fuel is offered =
Cost per mile

for
alternative fuel

Cost per mile
for

diesel fuel

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

−
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

(i) For equipment/alternative fuel 
that is being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
discounted lifetime mileage is 129,104 
miles. For equipment/alternative fuel 
that is not being certified under 
§ 85.1407 as available to all affected op-
erators for less than the life cycle cost 
ceiling, the discounted lifetime mile-
age is based on the age of the urban bus 
engine being rebuilt as specified in the 
following table: 

Age of engine at time of rebuild Discounted 
lifetime miles 

5 Years .............................................. 229,478 
6 Years .............................................. 204,881 
7 Years .............................................. 180,703 
8 Years .............................................. 155,902 
9 Years .............................................. 131,505 
10 Years ............................................ 109,680 
11 Years ............................................ 90,608 
12 Years ............................................ 70,200 
13 Years ............................................ 48,364 
14 Years ............................................ 25,000 
15 or more Years .............................. 0 

(ii) The cost per mile for diesel fuel is 
calculated based on the following equa-
tion: 

Cost per mile of diesel fuel =
Price of diesel fuel per gallon,  excluding taxes

3.3 miles per gallon

(iii) For equipment/alternative fuel 
that is being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
price of diesel fuel per gallon, exclud-
ing taxes, is $0.72 × (CPIR/CPI1992). For 
equipment/alternative fuel that is not 
being certified under § 85.1407 as avail-
able to all affected operators for less 

than the life cycle cost ceiling, the 
price of diesel fuel per gallon, exclud-
ing taxes, is the price at which the op-
erator currently purchases diesel fuel, 
excluding taxes. 

(iv) The cost per mile for alternative 
fuels is calculated based on the fol-
lowing equation: 

VerDate Mar<15>2010 08:59 Aug 26, 2010 Jkt 220160 PO 00000 Frm 00021 Fmt 8010 Sfmt 8010 Y:\SGML\220160.XXX 220160 en
30

au
93

.0
09

<
/M

A
T

H
>

en
30

au
93

.0
10

<
/M

A
T

H
>

en
30

au
93

.0
11

<
/M

A
T

H
>

w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



12 

40 CFR Ch. I (7–1–10 Edition) § 85.1403 

Cost per mile for alternative fuel =

Unit price of
alternative fuel,
excluding taxes

Fuel economy of
alternatively
fueled engine

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

(v) In order for the equipment/alter-
native fuel to be required, the fuel sup-
plier must provide a contract to the 
urban bus operator specifying the cost 
of the fuel for the life of the engine 
being retrofitted. The contract must 
specify the maximum incremental 
cost, compared to the cost of diesel fuel 
on a per mile basis, at which the fuel 
will be sold. As part of the contract, 
the fuel supplier must also provide on- 
site facilities, meeting all applicable 
safety and fire code requirements, for 

refueling the urban bus engines being 
retrofitted, unless the operator already 
has sufficient refueling facilities or the 
operator agrees to use off-site refueling 
facilities. 

(vi) The fuel economy of the engine 
retrofitted with the equipment will be 
determined as part of the equipment 
certification process, as detailed in 
§ 85.1407. 

(D) For equipment requiring the use 
of a fuel additive, the fuel additive cost 
shall be calculated as follows: 

Fuel additive cost =

Amount of fuel additive
required per gallon of fuel

Discounted
lifetime miles

(Fuel economy of engine)

Price of fuel additive
per gallon

of fuel additive

⎛
⎝

⎞
⎠ × ⎛

⎝
⎞
⎠

×
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

(1) For diesel-fueled engines, the fuel 
economy of the engine is 3.3 miles per 
gallon. For alternatively-fueled en-
gines, the fuel economy of the engine 
shall be determined as part of the 
equipment certification process, as de-
tailed in § 85.1407. 

(2) For equipment/fuel additive that 
is being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
discounted lifetime mileage is 129,104 
miles. For equipment/fuel additive that 
is not being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
discounted lifetime mileage is based on 
the age of the urban bus engine being 
rebuilt as specified in the following 
table: 

Age of engine at time of rebuild Discounted 
lifetime miles 

5 Years .............................................. 229,478 
6 Years .............................................. 204,881 
7 Years .............................................. 180,703 
8 Years .............................................. 155,902 
9 Years .............................................. 131,505 
10 Years ............................................ 109,680 
11 Years ............................................ 90,608 
12 Years ............................................ 70,200 
13 Years ............................................ 48,364 
14 Years ............................................ 25,000 
15 or more Years .............................. 0 

(3) The price of the fuel additive is 
the price at which the fuel additive 
supplier supplies the fuel additive to 
the urban bus operator. In order for the 
equipment/fuel additive to be required, 
the equipment/fuel additive supplier 
must provide a contract to the urban 
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bus operator specifying the maximum 
cost at which the fuel additive will be 
sold for the life of the engine being ret-
rofitted. 

(4) The amount of fuel additive re-
quired per gallon of diesel fuel will be 
determined as part of the equipment 
certification process, as detailed in 
§ 85.1407. 

(E) The incremental maintenance 
cost of the equipment is equal to the 
cost of the parts necessary for sched-
uled maintenance of the retrofit equip-

ment incremental to cost of the parts 
necessary for maintenance of an origi-
nal, non-retrofitted engine. The incre-
mental maintenance cost will be deter-
mined as part of the equipment certifi-
cation process, as detailed in § 85.1407. 

(F) For equipment which replaces an 
existing urban bus engine with a new, 
previously unused engine, a credit will 
be applied to the life cycle cost. The 
engine replacement credit will be de-
termined as follows: 

Engine Replacement CreditR = × ( )$10, /000 1992CPI CPIR

Where, 
CPIR is the most recent published Consumer 

Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CP11992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(iii) The life cycle cost ceiling for 
complying with the 0.10 grams per 
brake horsepower-hour (0.037 grams per 
megajoule) particulate rebuild stand-
ard is calculated by the following equa-
tion at the time of rebuild: 

Life Cycle Cost CeilingR = × ( )$7, /940 1992CPI CPIR

Where, 

CPIR is the most recent published Consumer 
Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(2) If no equipment meets the provi-
sions of paragraph (b)(1) of this section 
for a particular model of urban bus en-
gine, then any urban bus for which this 
subpart is applicable shall use equip-
ment that has been certified to achieve 
at least a 25 percent reduction in par-
ticulate emissions from the original 
certified particulate emission level of 
the urban bus engine model being re-
built, if such equipment is available as 
specified in paragraph (b)(2)(i) of this 
section. If no certification data exists 
for the emission level of the original 
urban bus engine configuration as ini-
tially certified, then other test data 
collected over the heavy-duty engine 
Federal Test Procedure, or an approved 

alternative test procedure prescribed 
under § 85.1414, may be considered in de-
termining the percent reduction. 

(i) Equipment is available for a par-
ticular engine model if equipment has 
been certified to achieve at least a 25 
percent reduction in particulate emis-
sions from original levels, and the 
equipment for the engine model has 
been approved for certification for six 
months or more, and has a life cycle 
cost as determined under paragraph 
(b)(2)(ii) of this section that does not 
exceed the life cycle cost ceiling speci-
fied in paragraph (b)(2)(iii) of this sec-
tion. 

(ii) The life cycle cost of equipment 
is equal to the sum of the purchase 
price, the installation cost, the incre-
mental fuel cost, the cost of any fuel 
additives required, and the incremental 
maintenance cost associated with the 
equipment each as defined in para-
graphs (b)(2)(ii)(A) through (b)(2)(ii)(E) 
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of this section minus an engine re-
placement credit as defined in para-
graph (b)(2)(ii)(F) of this section if the 
equipment replaces an existing engine 
with a new engine. 

(A) The purchase price is defined as 
the price at which the equipment (in-
cluding all parts necessary to install 
and operate the equipment properly) is 
offered to the operator. The purchase 
price excludes reasonable shipping and 

handling fees and taxes, and equipment 
costs incurred by the urban bus oper-
ator for a standard rebuild. 

(B)(1) The installation cost is defined 
as the labor cost of installing the 
equipment on an urban bus engine, in-
cremental to a standard rebuild, based 
on a labor rate of $35 per hour. The in-
stallation cost is calculated using the 
following equation: 

Installation Cost
Incremental hours

for installation hour

CPI

CPI
R= ⎛

⎝
⎞
⎠ ×

⎛
⎝⎜

⎞
⎠⎟

×
⎛

⎝
⎜

⎞

⎠
⎟

$35

1992

Where, 

CPIR is the most recent published Consumer 
Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(2) The estimated number of hours 
necessary to install the equipment will 
be determined as part of the equipment 
certification process, as detailed in 
§ 85.1407. 

(C) The incremental fuel cost is de-
fined as the increased fuel costs or the 
fuel savings due to the use of the equip-
ment. (By definition, fuel savings will 
be negative values.) The calculation of 
incremental fuel cost will depend on 
the type of equipment being installed. 

(1)(i) For equipment not requiring a 
change from on road federal diesel fuel, 
the incremental fuel cost shall be cal-
culated as follows: 

Incremental fuel cost =

fuel economy
% reduction

⎛
⎝

⎞
⎠ × ( )

×
⎛

⎝
⎜

⎞

⎠
⎟ ×

129 104

3 3
72

1992

,

.
$0.

miles

miles

gallon
gallon

CPI

CPI
R

Where, 

CPIR is the most recent published Consumer 
Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(ii) The percent change in fuel econ-
omy will be determined as part of the 
equipment certification process, as de-

tailed in § 85.1407. If equipment causes 
the fuel economy of the engine to in-
crease, the value of the fuel economy % 
reduction in the above equation shall 
be a negative value. 

(2) For equipment requiring a fuel 
other than on road federal diesel fuel, 
the incremental fuel cost shall be cal-
culated as follows: 
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Incremental fuel cost =
Incremental

price at which
fuel is offered

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

×
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

Discounted
lifetime
miles

Where, 

Incremental price at which fuel is offered =
Cost per mile

for
alternative fuel

Cost per mile
for

diesel fuel

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

−
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

(i) For equipment/alternative fuel 
that is being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
discounted lifetime mileage is 129,104 
miles. For equipment/alternative fuel 
that is not being certified under 
§ 85.1407 as available to all affected op-
erators for less than the life cycle cost 
ceiling, the discounted lifetime mile-
age is based on the age of the urban bus 
engine being rebuilt as specified in the 
following table: 

Age of engine at time of rebuild 
Discounted 

lifetime 
miles 

5 years ................................................ 229,478 
6 years ................................................ 204,881 
7 years ................................................ 180,703 
8 years ................................................ 155,902 
9 years ................................................ 131,505 
10 years .............................................. 109,680 
11 years .............................................. 90,608 
12 years .............................................. 70,200 
13 years .............................................. 48,364 
14 years .............................................. 25,000 
15 or more years ................................. 0 

(ii) The cost per mile for diesel fuel is 
calculated based on the following equa-
tion: 

Cost per mile of diesel fuel =
Price of diesel fuel per gallon,  excluding taxes

3.3 miles per gallon

(iii) For equipment/alternative fuel 
that is being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
price of diesel fuel per gallon, exclud-
ing taxes, is $0.72×(CPIR/CPI1992). For 
equipment/alternative fuel that is not 
being certified under § 85.1407 as avail-
able to all affected operators for less 

than the life cycle cost ceiling, the 
price of diesel fuel per gallon, exclud-
ing taxes, is the price at which the op-
erator currently purchases diesel fuel, 
excluding taxes. 

(iv) The cost per mile for alternative 
fuels is calculated based on the fol-
lowing equation: 
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Cost per mile for alternative fuel =

Unit price of
alternative fuel,
excluding taxes

Fuel economy of
alternatively
fueled engine

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

(v) In order for the equipment/alter-
native fuel to be required, the fuel sup-
plier must provide a contract to the 
urban bus operator specifying the cost 
of the fuel for the life of the engine 
being retrofitted. The contract must 
specify the incremental cost, compared 
to the cost of diesel fuel on a per mile 
basis, at which the fuel will be sold. As 
part of the contract, the fuel supplier 
must also provide on-site facilities, 
meeting all applicable safety and fire 
code requirements, for refueling, the 
urban bus engines being retrofitted, 
unless the operator already has suffi-
cient refueling facilities or the oper-

ator agrees to use off-site refueling fa-
cilities. The fuel supplier must also 
provide for any modifications to exist-
ing facilities that are necessary due to 
the use of the equipment/alternative 
fuel to meet applicable safety and fire 
code requirements. 

(vi) The fuel economy of the engine 
retrofitted with the equipment will be 
determined as part of the equipment 
certification process, as detailed in 
§ 85.1407. 

(D) For equipment requiring the use 
of a fuel additive, the fuel additive cost 
shall be calculated as follows: 

Fuel additive cost =

Amount of fuel additive
required per gallon of fuel

Discounted
lifetime miles

(Fuel economy of engine)

Price of fuel additive
per gallon

of fuel additive

⎛
⎝

⎞
⎠ × ⎛

⎝
⎞
⎠

×
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

(1) For diesel-fueled engines, the fuel 
economy of the engine is 3.3 miles per 
gallon. For alternatively-fueled en-
gines, the fuel economy of the engine 
shall be determined as part of the 
equipment certification process, as de-
tailed in § 85.1407. 

(2) For equipment/fuel additive that 
is being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
discounted lifetime mileage is 129,104 
miles. For equipment/fuel additive that 
is not being certified under § 85.1407 as 
available to all affected operators for 
less than the life cycle cost ceiling, the 
discounted lifetime mileage is based on 

the age of the urban bus engine being 
rebuilt as specified in the following 
table: 

Age of engine at time of rebuild 
Discounted 

lifetime 
miles 

5 years ................................................ 229,478 
6 years ................................................ 204,881 
7 years ................................................ 180,703 
8 years ................................................ 155,902 
9 years ................................................ 131,505 
10 years .............................................. 109,680 
11 years .............................................. 90,608 
12 years .............................................. 70,200 
13 years .............................................. 48,364 
14 years .............................................. 25,000 
15 or more years ................................. 0 
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(3) The price of the fuel additive is 
the price at which the fuel additive 
supplier supplies the fuel additive to 
the urban bus operator. In order for the 
equipment/fuel additive to be required, 
the equipment/fuel additive supplier 
must provide a contract to the urban 
bus operator specifying the maximum 
cost at which the fuel additive will be 
sold for the life of the engine being ret-
rofitted. 

(4) The amount of fuel additive re-
quired per gallon of diesel fuel will be 
determined as part of the equipment 
certification process, as detailed in 
§ 85.1407. 

(E) The incremental maintenance 
cost of the equipment is equal to the 
cost of the parts necessary for sched-
uled maintenance of the retrofit equip-
ment incremental to cost of the parts 
necessary for maintenance of an origi-
nal, non-retrofitted engine. The incre-
mental maintenance cost will be deter-
mined as part of the equipment certifi-
cation process, as detailed in § 85.1407. 

(F) For equipment which replaces an 
existing urban bus engine with a new, 
previously unused engine, a credit will 
be applied to the life cycle cost. The 
engine replacement credit will be de-
termined as follows: 

Engine Replacement CreditR = × ( )$10, /000 1992CPI CPIR

Where, 

CPIR is the most recent published Consumer 
Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(iii) The life cycle cost ceiling for 
complying with the 25 percent particu-
late emission reduction requirement is 
calculated by the following equation at 
the time of rebuild: 

Life Cycle Cost CeilingR = × ( )$2, /000 1992CPI CPIR

Where, 

CPIR is the most recent published Consumer 
Price Index at time of rebuild (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics). 

CPI1992 is the Consumer Price Index (for ‘‘all 
items’’ as published by the U.S. Bureau of 
Labor Statistics) for 1992. 

(3)(i) Urban buses covered by this 
subpart for which no equipment is 
available under paragraphs (b)(1) or 
(b)(2) of this section shall be equipped 
with one of the following: 

(A) The original engine rebuilt to its 
original engine configuration as speci-
fied in paragraph (b)(3)(ii) of this sec-
tion; or 

(B) An engine identical to its original 
engine which has been rebuilt to its 
original configuration as specified in 
paragraph (b)(3)(ii) of this section; or 

(C) An engine of a configuration with 
a certification PM level lower than the 
original configuration; or 

(D) A replacement engine with a par-
ticulate matter certification level 
lower than the original engine. 

(ii) All replacement or rebuilt parts 
shall be equivalent to the original 
equipment specifications. 

(4) Notwithstanding paragraph (b)(3) 
of this section, if as of July 1, 1996, no 
equipment has been certified to meet 
the cost ceiling requirements of para-
graphs (b)(1) or (b)(2) of this section, 
then urban buses covered by this sub-
part shall be equipped with equipment 
that has been certified to achieve at 
least a 25 percent reduction in particu-
late emissions from the original cer-
tified particulate emission level of the 
urban bus engine model being rebuilt, 
provided the equipment does not re-
quire any of the following: 
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(i) A switch from mechanical control 
to electronic control; or 

(ii) Installation of exhaust 
aftertreatment equipment; or 

(iii) The use of a fuel different from 
the fuel on which the engine currently 
operates. 

(c) Program 2: Averaging based pro-
gram. Program 2 requires affected 
urban bus operators to meet an annual 
average fleet particulate emissions 
level, rather than requiring each indi-
vidual rebuilt urban bus engine in the 
operator’s fleet to meet a specific par-
ticulate emission level. Under Program 
2, each affected fleet operator must re-
duce particulate emissions from its af-
fected urban buses (i.e., 1993 and earlier 
model year urban buses) to a level low 
enough to meet an annual average tar-
get level for a fleet (TLF) for particu-
late emissions (in grams per brake 
horsepower-hour). The TLF is cal-
culated for each year of the program 
beginning in 1996. During each calendar 
year, the average particulate emissions 
level from all of the operator’s pre-1994 

model year urban buses must be at or 
below the TLF for that calendar year. 
The TLF for a particular calendar year 
is calculated based on the Agency’s de-
termination of the projected emission 
level for each engine model in the oper-
ator’s pre-1994 model year urban bus 
fleet, as specified in paragraph 
(c)(1)(iii) of this section, and based on a 
schedule for rebuilding of affected 
urban bus engines, as specified in para-
graph (c)(1)(iv) of this section. 

(1) During each calendar year start-
ing with 1996, urban bus operators shall 
be in compliance with an annual Tar-
get Level for a Fleet (TLF) of particu-
late emissions calculated using the 
equation defined in paragraph (c)(1)(i) 
of this section. Operators must comply 
with a TLF, rounded to two places 
after the decimal, until all pre-1994 
urban buses have been retired from the 
operator’s fleet. 

(i) An urban bus operator’s annual 
Target Level for a Fleet (TLF) for a 
particular calendar year shall be cal-
culated as follows: 

TLF

B WP

B
CY

MY CY
MY MY

MY CY
MY

=
( ) × ( )

⎛

⎝
⎜

⎞

⎠
⎟

( )
= −

= −

∑

∑
15

1993

15

1993

Where, 

CY is the calendar year. 
MY is the model year. 
BMY is the number of urban buses of that 

model year in the operator’s fleet as of 
January 1, 1995, plus any urban buses of 
that model year added to the fleet after 
January 1, 1995. 

WPMY is the weighted average of projected 
particulate emissions for urban buses of 
that model year calculated using the for-
mula in paragraph (c)(1)(ii) of this section. 

(ii) The weighted average of pro-
jected particulate emissions for urban 
buses of a particular model year is cal-
culated using the following equation: 

WP

B P

B
MY

z z
l

z

z

z=
( ) × ( )

⎛

⎝
⎜

⎞

⎠
⎟

( )

∑

∑
1
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Where, 
MY is the model year. 
z is the number of different engine models in 

the fleet of model year MY. 
Bz is the number of urban buses in the opera-

tor’s fleet as of January 1, 1995 (including 
those added after January 1, 1995) equipped 
with a specific engine model of the given 
model year. 

Pz is the projected particulate emission level 
of that engine model provided in para-
graphs (c)(1)(iii) and (c)(1)(iv) of this sec-
tion. 

(iii)(A) Pre-rebuild particulate emis-
sion levels and projected post-rebuild 
particulate emission levels in grams 
per brake horsepower-hour (g/bhp-hr) 
are based on engine type and model 
year and are specified in the following 
table. The appropriate particulate 
level, pre-rebuild or post-rebuild, shall 
be determined using the information 
contained in paragraph (c)(1)(iv) of this 
section. 

Engine model Model year of engine 

Pre-rebuild 
particulate 

level (g/bhp- 
hr) 

Projected 
post-rebuild 
particulate 

level (g/bhp- 
hr) 

DDC 6V92TA ........................................................................................... 1979–1987 ....................... 0.50 0.30 
1988–1989 ....................... 0.30 0.10 

DDC 6V92TA DDECI .............................................................................. 1986–1987 ....................... 0.30 0.30 
DDC 6V92TA DDECII ............................................................................. 1988–1991 ....................... 0.31 0.10 

1992 ................................. 0.25 0.10 
1993 (no trap) .................. 0.25 0.10 
1993 (trap) ....................... 0.07 0.07 

DDC Series 50 ........................................................................................ 1993 ................................. 0.16 0.10 
DDC 6V71N ............................................................................................. 1973–1987 ....................... 0.50 0.50 

1988–1989 ....................... 0.50 0.10 
DDC 6V71T ............................................................................................. 1985–1986 ....................... 0.50 0.50 
DDC 8V71N ............................................................................................. 1973–1984 ....................... 0.50 0.50 
DDC 6L71TA ........................................................................................... 1990 ................................. 0.59 0.10 

1988–1989 ....................... 0.31 0.10 
DDC 6L71TA DDEC ................................................................................ 1990–1991 ....................... 0.30 0.10 
Cummins L10 .......................................................................................... 1985–1987 ....................... 0.65 0.65 

1988–1989 ....................... 0.55 0.10 
1990–1991 ....................... 0.46 0.10 

Cummins L10 EC .................................................................................... 1992 ................................. 0.25 0.10 
1993 (trap) ....................... 0.05 0.05 

Alternatively-fueled engines .................................................................... Pre-1994 .......................... 0.10 0.10 
Other engines .......................................................................................... Pre-1988 .......................... 0.50 0.50 

1988–1993 ....................... (1) 0.10 

1 Certification level. 

(B) For the TLF calculations as spec-
ified in paragraph (c)(1)(iv) of this sec-
tion, post-rebuild particulate emissions 
levels for a specific engine model shall 
be equal to the following: 

(1) 0.10 g/bhp-hr, for any engine model 
(other than any model year 1984 and 
1987 engine models, and those engine 
models indicated in paragraph 
(c)(1)(iii)(B)(4) of this section) for 
which equipment has been certified by 
July 1, 1994 as meeting the emission 
and cost requirements of paragraph 
(b)(1) of this section for all affected 
urban bus operators; 

(2) For any engine model for which 
no equipment has been certified by 
July 1, 1994 as meeting the require-
ments of paragraph (b)(1) of this sec-
tion for all affected urban bus opera-
tors, (and for any model year 1984 and 

1987 engine models) for which equip-
ment has been certified by July 1, 1994 
as meeting the emission and cost re-
quirements of paragraph (b)(2) of this 
section for all affected urban bus oper-
ators, the post-rebuild particulate 
emission level shall equal the lowest 
emission level (greater than or equal to 
0.10 g/bhp-hr) certified for any such 
equipment; 

(3) For any engine model for which 
no equipment has been certified by 
July 1, 1994 as meeting the emission 
and cost requirements of paragraph 
(b)(1) or paragraph (b)(2) of this section 
for all affected urban bus operators, 
the post-rebuild particulate emission 
level shall equal the pre-rebuild partic-
ulate level; 

(4) For any engine model with a pre- 
rebuild particulate level below 0.10 g/ 
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bhp-hr, the post-rebuild particulate 
emission level shall equal the pre-re-
build particulate level; 

(5) Notwithstanding paragraph 
(c)(1)(iii)(C)(3) of this section, if by 
July 1, 1994, no equipment has been cer-
tified for any of the engine models list-
ed in the table at paragraph 
(c)(1)(iii)(A) of this section, then the 
post-rebuild particulate levels shall be 
as indicated in the table at paragraph 
(c)(1)(iii)(A) of this section. 

(C) For TLF calculations as specified 
in paragraph (c)(1)(iv) of this section, 
post-rebuild particulate emission levels 
for a specific engine model shall be 
equal to the following: 

(1) 0.10 g/bhp-hr, for any engine model 
(other than those indicated in para-
graph (c)(1)(iii)(C)(4) of this section) for 
which equipment has been certified by 
July 1, 1996 as meeting the emission 
and cost requirements of paragraph 
(b)(1) of this section for all affected 
urban bus operators; 

(2) For any engine model for which 
no equipment has been certified by 
July 1, 1996 as meeting the require-
ments of paragraph (b)(1) of this sec-
tion for all affected urban bus opera-
tors, but for which equipment has been 
certified by July 1, 1996 as meeting the 
emission and cost requirements of 
paragraph (b)(2) of this section for all 
affected urban bus operators, the post- 
rebuild particulate emission level shall 
equal the lowest emission level (great-
er than or equal to 0.10 g/bhp-hr) cer-
tified for any such equipment; 

(3) For any engine model for which 
no equipment has been certified by 
July 1, 1996 as meeting the require-
ments of either paragraph (b)(1) or 
paragraph (b)(2) of this section, the 
post-rebuild particulate emission level 
shall equal the pre-rebuild particulate 
level; 

(4) For any engine model with a pre- 
rebuild particulate level below 0.10 g/ 
bhp-hr, the post-rebuild particulate 
emission level shall equal the pre-re-
build particulate level; 

(5) Notwithstanding paragraph 
(c)(1)(iii)(C)(3) of this section, if by 
July 1, 1996, no equipment has been cer-
tified to meet the emission require-
ments of paragraph (b)(1) or paragraph 
(b)(2) of this section for any of the en-
gine models listed in the table at para-

graph (c)(1)(iii)(A) of this section, then 
the post-rebuild particulate levels shall 
be the pre-rebuild particulate levels 
specified in the table at paragraph 
(c)(1)(iii)(A) of this section. 

(D) For TLF calculations as specified 
in paragraph (c)(1)(iv) of this section, 
post-rebuild particulate emission levels 
for a specific engine model shall be 
equal to the following: 

(1) 0.10 g/bhp-hr, for any engine model 
(other than those indicated in para-
graph (c)(1)(iii)(D)(4) of this section) for 
which equipment has been certified by 
July 1, 1998 as meeting the emission 
and cost requirements of paragraph 
(b)(1) of this section for all affected 
urban bus operators; 

(2) For any engine model for which 
no equipment has been certified by 
July 1, 1998 as meeting the require-
ments of paragraph (b)(1) of this sec-
tion for all affected urban bus opera-
tors, but for which equipment has been 
certified by July 1, 1996 as meeting the 
emission and cost requirements of 
paragraph (b)(2) of this section for all 
affected urban bus operators, the post- 
rebuild particulate emission level shall 
equal the lowest emission level (great-
er than or equal to 0.10 g/bhp-hr) cer-
tified by July 1, 1998 for any such 
equipment; 

(3) For any engine model for which 
no equipment has been certified by 
July 1, 1998 as meeting the emission 
and cost requirements of paragraph 
(b)(1) or (b)(2) of this section, the post- 
rebuild particulate emission level shall 
equal the pre-rebuild particulate level; 

(4) For any engine model with a pre- 
rebuild particulate level below 0.10 g/ 
bhp-hr, the post-rebuild particulate 
emission level shall equal the pre-re-
build particulate level; 

(5) Notwithstanding paragraph 
(c)(1)(iii)(D)(3) of this section, if by 
July 1, 1998, no equipment has been cer-
tified to meet the emission require-
ments of paragraph (b)(1) or (b)(2) of 
this section for any of the engine mod-
els listed in the table at paragraph 
(c)(1)(iii)(A) of this section, then the 
post-rebuild particulate levels shall be 
the pre-rebuild particulate levels speci-
fied in the table at paragraph 
(c)(1)(iii)(A) of this section; and 

(6) Notwithstanding paragraph 
(c)(1)(iii)(D)(3) of this section, if by 
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July 1, 1998, equipment has been cer-
tified to meet the emissions require-
ments of paragraph (b)(1) or (b)(2) of 
this section for any of the engine mod-
els listed in the table at paragraph 
(c)(1)(iii)(A) of this section, but no 

equipment has been certified by July 1, 
1998 to meet the life-cycle cost require-
ments of paragraph (b)(1) or (b)(2) of 
this section, then the post-rebuild par-
ticulate levels shall be as specified in 
the following table: 

Engine model Model year sold 
Pre-rebuild 
PM level 
(g/bhp-hr) 

Post-rebuild 
PM level 
(g/bhp-hr) 

DDC 6V92TA ....................................................... 1979–1987 ........................................................... 0.50 0.30 
1988–1989 ........................................................... .30 .30 

DDC 6V92TA DDECI .......................................... 1986–1987 ........................................................... .30 .30 
DDC 6V92TA DDECII ......................................... 1988–1991 ........................................................... .31 .25 

1992 ..................................................................... .25 .25 
1993 (no trap) ...................................................... .25 .25 
1993 (trap) ........................................................... .07 .07 

DDC Series 50 .................................................... 1993 ..................................................................... .16 .16 
DDC 6V71N ......................................................... 1973–1987 ........................................................... .50 .50 

1988–1989 ........................................................... .50 .50 
DDC 6V71T ......................................................... 1985–1986 ........................................................... .50 .50 
DDC 8V71N ......................................................... 1973–1984 ........................................................... .50 .50 
DDC 6L71TA ....................................................... 1990 ..................................................................... .59 .59 

1988–1989 ........................................................... .31 .31 
DDC 6L71TA DDEC ............................................ 1990–1991 ........................................................... .30 .30 
Cummins L10 ...................................................... 1985–1987 ........................................................... .65 .46 

1988–1989 ........................................................... .55 .46 
1990–1991 ........................................................... .46 .46 

Cummins L10 EC ................................................ 1992 ..................................................................... .25 .25 
1993 (trap) ........................................................... .05 .05 

Alternatively-fueled Engines ................................ Pre-1994 .............................................................. .10 .10 
Other Engines ..................................................... Pre-1988 .............................................................. .50 .50 

1988–1993 ........................................................... (1) (1) 

(1) New engine certification level. 

(iv) To determine which particulate 
(PM) emission level from paragraph 
(c)(1)(iii) of this section is used for a 

particular model year engine in a fleet 
for the TLF of a given calendar year, 
use the following table: 

Model year of en-
gine Year for which TLF is being calculated Particulate emission level (see 

§ 85.1403(c)(1)(iii)) 

1993 ..................... 1996–1998 ................................................................................................ Pre-Rebuild Level.1 
1999–2001 ................................................................................................ Post-Rebuild Level.3 
2002–thereafter ......................................................................................... Post-Rebuild Level.4 

1992 ..................... 1996–1998 ................................................................................................ Pre-Rebuild Level.1 
1999–2003 ................................................................................................ Post-Rebuild Level.3 
2004–thereafter ......................................................................................... Post-Rebuild Level.4 

1991 ..................... 1996–1997 ................................................................................................ Pre-Rebuild Level.1 
1998–2002 ................................................................................................ Post-Rebuild Level.3 
2003–thereafter ......................................................................................... Post-Rebuild Level.4 

1990 ..................... 1996–1999 ................................................................................................ Pre-Rebuild Level.1 
2000–thereafter ......................................................................................... Post-Rebuild Level.4 

1989 ..................... 1996–1999 ................................................................................................ Pre-Rebuild Level.1 
2000–thereafter ......................................................................................... Post-Rebuild Level.4 

1988 ..................... 1996–1998 ................................................................................................ Pre-Rebuild Level.1 
1999–thereafter ......................................................................................... Post-Rebuild Level.3 

1987 ..................... 1996–1998 ................................................................................................ Post-Rebuild Level.2 
1999–thereafter ......................................................................................... Post-Rebuild Level.3 

1986 ..................... 1996–1997 ................................................................................................ Pre-Rebuild Level.1 
1998–thereafter ......................................................................................... Post-Rebuild Level.3 

1985 ..................... 1996 .......................................................................................................... Pre-Rebuild Level.1 
1997–thereafter ......................................................................................... Post-Rebuild Level.2 

1984 ..................... 1996–thereafter ......................................................................................... Post-Rebuild Level.2 
Pre-1984 .............. 1996–thereafter ......................................................................................... Pre-Rebuild Level.1 

1 The pre-rebuild PM level established in paragraph (c)(1)(iii)(A) of this section. 
2 The post-rebuild PM level established pursuant to paragraph (c)(1)(iii)(B) of this section. 
3 The post-rebuild PM level established pursuant to paragraph (c)(1)(iii)(C) of this section. 
4 The post-rebuild PM level established pursuant to paragraph (c)(1)(iii)(D) of this section. 
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(2) To determine compliance under 
this program, the TLF, rounded to two 
places after the decimal, shall be com-
pared with an annual Fleet Level At-
tained (FLA) of particulate emissions 
calculated using the equation defined 
in paragraph (c)(2)(i) of this section, 
and also rounded to two places after 

the decimal. At all times during a 
given calendar year, the FLA must be 
at or below the TLF for the same cal-
endar year in order for the fleet to be 
in compliance. 

(i) An urban bus operator shall cal-
culate its Fleet Level Attained (FLA) 
using the following equation: 

FLA
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MY MY
MY MY
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MY MY

R

=

( ) × ( )
⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

⎛

⎝
⎜⎜

⎞

⎠
⎟⎟

+

=

=

∑

∑

1

1

1993

1993

Where, 
MY is the model year. 
MY1 is the model year of the oldest urban 

bus in an operator’s fleet. 
BMY is the number of urban buses of model 

year MY in an operator’s fleet, excluding 
those urban buses older than fifteen years 
that meet a 0.10 grams per brake horse-
power-hour particulate standard. 

BR is the number of 1993 and earlier model 
year urban buses retired since January 1, 
1995 that would have been less than 15 
years old, as calculated by the model year 
of the urban bus on December 31st of the 
given calendar year, but does not include 
retired urban buses that are replaced by 
other 1993 and earlier model year urban 
buses. 

WEMY is the weighted average of engine-spe-
cific particulate emissions for urban buses 
in that model year in an operator’s fleet, 
excluding those urban buses older than fif-
teen years that meet a 0.10 grams per 
brake horsepower-hour particulate stand-
ard, calculated using the formula in para-
graph (c)(2)(ii) of this section. 

(ii) The weighted average of engine 
specific particulate emissions for urban 
buses of a particular model year, ex-
cluding those urban buses older than 
fifteen years that meet a 0.10 grams per 
brake horsepower-hour particulate 
standard is calculated using the fol-
lowing equation: 

WE

B E

B
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q q
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Where, 

q is the number of different engine configu-
rations in a given model year, excluding 
those urban buses older than fifteen years 
that meet a 0.10 grams per brake horse-
power-hour particulate standard. 

Bq is the number of urban buses with a spe-
cific engine configuration. 

Eq is the engine-specific particulate emission 
level for a given configuration. 

(iii) The Eq shall be defined as: 
(A) The pre-rebuild level as specified 

in paragraph (c)(1)(iii) of this section in 
cases where an engine has not been re-
built after January 1, 1995 or has been 
rebuilt to its original configuration; or 

(B) The particulate emission level (in 
grams per brake horsepower-hour) 
achieved after installing emission con-
trol equipment on the urban bus at 
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time of rebuild, where an engine has 
been rebuilt using emission control 
equipment after January 1, 1995. Such 
particulate emission levels will be es-
tablished by the equipment certifier 
during equipment certification; or 

(C) 0.10 grams per brake horsepower- 
hour (0.037 grams per megajoule) for 
urban buses covered by the provisions 
specified in paragraph (d)(1) of this sec-
tion; or 

(D) The particulate emission level (in 
grams per brake horsepower-hour) of 
the upgrade engine configuration for 
urban buses covered by the provisions 
specified in paragraph (d)(3) of this sec-
tion; or 

(E) The particulate emission level (in 
grams per brake horsepower-hour) de-
termined by applying an additional 
percent reduction in particulate emis-
sions to the particulate levels deter-
mined in paragraphs (c)(2)(iii)(A) 
through (c)(2)(iii)(D) of this section for 
those urban buses operating on diesel- 
based fuels which achieve particulate 
reductions beyond federally required 
diesel fuel with 0.05 weight percent sul-
fur content. Such additional percent 
reductions will be determined through 
certification of such diesel-based fuels 
as specified in § 85.1407. 

(d)(1) Operators of urban buses cov-
ered by this subpart which have had 
particulate traps installed prior to 
January 1, 1995, or are powered by an 
alternative fuel that significantly re-
duces particulate emissions compared 
to emissions from diesel fuel, may as-
sume that such urban buses are oper-
ating at a PM level of 0.10 grams per 
brake horsepower-hour (0.037 grams per 
megajoule) for purposes of meeting the 
requirements set forth in paragraphs 
(b) and (c) of this section as long as 
such urban buses have engines that are 
properly calibrated and maintained in 
accordance with equipment manuals 
and instructions, and the operator has 
no reason to believe otherwise. 

(2) Any urban buses which have had 
particulate traps installed prior to 
January 1, 1995, or are powered by a 
fuel that significantly reduces particu-
late emissions compared to emissions 
from diesel fuel, whose engines have 
not been properly calibrated and main-
tained in accordance with equipment 
manuals and instructions or the oper-

ator has reason to believe otherwise, 
shall be treated as if such equipment 
was not installed for purposes of deter-
mining compliance with paragraphs (b) 
and (c) of this section. 

(3) Operators of urban buses covered 
by this subpart which have upgrade 
kits installed prior to January 1, 1995, 
may assume that such urban buses are 
operating at the PM level of the up-
graded engine configuration for pur-
poses of meeting the requirements set 
forth in paragraphs (b) and (c) of this 
section. 

(e)(1) The standard and percent emis-
sion reductions requirements set forth 
in paragraphs (b) and (c) of this section 
refer to exhaust emitted over the oper-
ating schedule set forth in paragraph 
(f)(2) of appendix I to part 86 of this 
chapter and measured and calculated 
in accordance with the procedures set 
forth in subpart N of part 86 of this 
chapter. 

(2) Equipment certifiers may also 
submit emission results from EPA-ap-
proved alternative test procedures 
showing compliance with the 25 per-
cent reduction requirements of para-
graphs (b) and (c) of this section. As re-
quired in § 85.1414, the equipment cer-
tifier shall supply information on the 
alternative test procedure which sup-
ports the certifier’s claims that the al-
ternative test procedure is typical of 
in-use urban bus operation. 

(f) Every operator subject to the re-
quirements prescribed in this section 
shall keep records of all engine re-
builds and replacements performed on 
urban buses as required in § 85.1404, and 
maintain evidence that their urban 
buses are in compliance with the re-
quirements of paragraphs (b) or (c) of 
this section. 

(g) Operators shall affix the label 
provided with the equipment, required 
under § 85.1411(a), to the engine being 
rebuilt with the equipment. 

[58 FR 21386, Apr. 21, 1993, as amended at 63 
FR 14635, Mar. 26, 1998] 

§ 85.1404 Maintenance of records for 
urban bus operators; submittal of 
information; right of entry. 

(a) The operator of any urban bus for 
which this subpart is applicable shall 
maintain and retain the following ade-
quately organized and indexed records 
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beginning January 1, 1995. Each oper-
ator shall keep such records until the 
five year anniversary of a rebuild or 
until the engine is rebuilt again, 
whichever occurs first. 

(1) General records. The records re-
quired to be maintained under this 
paragraph shall consist of all purchase 
records, receipts, and part numbers for 
parts and components used in the re-
building of urban bus engines. 

(2) Individual records. A brief history 
of each urban bus subject to the rebuild 
provisions prescribed under this sec-
tion including the records and docu-
mentation required to be maintained 
under § 85.1403(f) of this subpart. 

(3) Fuel purchase records. The records 
required under this paragraph consist 
of all purchase records of fuels for 
which the operator is claiming addi-
tional emission reductions under 
§ 85.1403(c)(2)(iii)(E), purchase records 
for fuel additives required for use with 
equipment, and purchase records for 
fuels, other than diesel fuel, which are 
used with dual-fueled engines. 

(b)(1) Any operator subject to the re-
quirements under this section shall 
provide any EPA Enforcement Officer, 
upon presentation of credentials during 
operating hours, access to the fol-
lowing: 

(i) Any facility where records re-
quired to be maintained under this sec-
tion are generated or stored. 

(ii) Any facility where engine re-
building or replacement takes place. 

(2) Upon admission to any facility re-
ferred to in paragraph (b)(1) of this sec-
tion, any EPA Enforcement Officer 
shall be allowed: 

(i) To inspect and make copies of 
records required to be maintained 
under this section. 

(ii) To inspect and photograph any 
urban bus and engine subject to the 
standards set forth in § 85.1403 of this 
subpart. 

(iii) To inspect and monitor any ac-
tivity related to the rebuilding or re-
placement of an engine in an urban bus 
for which these regulations are applica-
ble as described in § 85.1401 of this sub-
part. 

§ 85.1405 Applicability. 
The provisions of §§ 85.1405 through 

85.1414 apply to retrofit/rebuild equip-

ment which is to be installed on or 
used with 1993 and earlier model year 
urban buses whose engines are rebuilt 
or replaced after January 1, 1995. For 
the purposes of §§ 85.1405 through 
85.1414, ‘‘equipment’’ includes alter-
native fuels and fuel additives to be 
used with urban bus engines. 

§ 85.1406 Certification. 
(a) Certification compliance shall be 

demonstrated as follows: 
(1) Test procedure and emission results. 

The emission test to be used is the 
heavy-duty engine Federal Test Proce-
dure as set forth in the applicable por-
tions of part 86 of this chapter or an ap-
proved alternative test procedure pre-
scribed under § 85.1414. Certification 
emission testing must be carried out 
using representative production equip-
ment as provided in paragraph (b) of 
this section. The test results must 
demonstrate that the retrofit/rebuild 
equipment will comply with either the 
particulate emission requirements of 
§§ 85.1403(b)(1)(i) or 85.1403(b)(2)(i), or 
provide some level of particulate emis-
sion reduction, and will not cause the 
urban bus engine to fail to meet any 
applicable Federal emission require-
ments set for that engine in the appli-
cable portions of 40 CFR part 86, pro-
vided the equipment is properly in-
stalled. 

(2) Emission test engine selection. (i) 
The test engine used must represent 
the ‘‘worst case’’ with respect to par-
ticulate emissions of all those engine 
configurations for which the retrofit/ 
rebuild equipment is being certified. 
The worst case engine configuration 
shall be the engine configuration hav-
ing the highest engine-out particulate 
matter emission levels, when properly 
maintained and used, prior to installa-
tion of the retrofit/rebuild equipment. 
EPA reserves the right to request data 
or information showing that the par-
ticulate emission reduction efficiency 
of the retrofit/rebuild equipment being 
certified under this paragraph, for use 
with more than one engine family, does 
not vary significantly among the en-
gine families. 

(ii) The results of certification tests 
using the worst case engine selections 
made in this section shall be applicable 
for the other engine configurations for 
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which the retrofit/rebuild equipment is 
designed. 

(iii) The worst case test engine se-
lected for certification emission test-
ing is not required to meet Federal 
emission standards before the retrofit/ 
rebuild equipment is installed. How-
ever, each test engine shall have rep-
resentative emissions performance that 
is close to the standards and have no 
obvious or suspected emission defects. 
Each test engine shall be tuned prop-
erly and set to the engine manufactur-
er’s specifications before testing is per-
formed. Any excessively worn or mal-
functioning emission related part shall 
be repaired or replaced with a new part 
prior to testing. 

(iv) To demonstrate compliance with 
the particulate emission requirements 
of § 85.1403(b)(1)(i), the test engine used 
may be a new unused engine, an in-use 
engine that has been rebuilt pre-
viously, or an in-use engine that has 
not been rebuilt previously. 

(v) (A) To demonstrate compliance 
with the particulate emission require-
ments of § 85.1403(b)(2)(i) on engines for 
which particulate certification data ex-
ists, the test engine used may be a new 
unused engine, an in-use engine that 
has been rebuilt previously, or an in- 
use engine that has not been rebuilt 
previously. 

(B) To demonstrate compliance with 
the particulate emission requirements 
of § 85.1403(b)(2)(i) on engines for which 
no particulate certification data exists, 
the test engine used may be a new un-
used engine, or an in-use engine that is 
newly rebuilt to its original configura-
tion. 

(b) Diesel test fuel. Federally required 
low sulfur diesel fuel (with a sulfur 
content of 0.05 weight percent) shall be 
used for all new emissions testing re-
quired to be performed for certification 
of retrofit/rebuild equipment for diesel- 
fueled urban bus engines. 

(c) Test equipment selection. Certifi-
cation shall be based upon tests uti-
lizing representative production equip-
ment selected in a random manner. 

(d) Replacing original equipment 
parts. Installation of any certified ret-
rofit/rebuild equipment shall not result 
in the permanent removal or rendering 
inoperative of any original equipment 
emission related part other than the 

part(s) being replaced. Furthermore, 
installation of any certified retrofit/re-
build equipment shall not cause or con-
tribute to an unreasonable risk to the 
public health, welfare or safety, or re-
sult in any additional range of param-
eter adjustability or accessibility to 
adjustment than that of the vehicle 
manufacturer’s emission related part. 

(e) Affects on engine on-board diag-
nostic system. Installation of any cer-
tified retrofit/rebuild equipment shall 
not alter or render inoperative any fea-
ture of the on-board diagnostic system 
incorporated by the engine manufac-
turer. The certified equipment may in-
tegrate with the existing diagnostic 
system if it does not alter or render in-
operative any features of the system. 

(f) In-use enforcement. (1) As a condi-
tion of certification, the equipment 
certifier agrees to notify operators who 
have installed this equipment and re-
pair the equipment without cost to the 
operator when the Agency determines 
that a substantial number of the equip-
ment kits, when properly maintained 
and used, and in actual use throughout 
the in-use compliance period, do not 
meet emission requirements. 

(2) If the equipment certifier dis-
agrees with such determination of non-
conformity and so advises the MOD Di-
rector, the MOD Director shall afford 
the equipment certifier and other in-
terested persons an opportunity to 
present their views and evidence in 
support thereof at a public hearing 
conducted in accordance with proce-
dures found in § 85.1807. For purposes of 
this section, substitute the word 
‘‘equipment’’ in place of the phrase 
‘‘motor vehicles and engines.’’ 

§ 85.1407 Notification of intent to cer-
tify. 

(a) Prior to the sale of any certified 
retrofit/rebuild equipment, notification 
of the intent to certify must be ap-
proved by the MOD Director. 

(1) All notifications shall include: 
(i) Identification of the candidate 

retrofit/rebuild equipment to be cer-
tified, including a list of parts and part 
numbers; 

(ii) Identification of all engine con-
figurations for which the equipment is 
being certified including make(s), en-
gine model(s), model year(s), engine 
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size(s) and all other specific configura-
tion characteristics necessary to as-
sure that the equipment will not be in-
stalled in any configuration for which 
it has not been certified; 

(iii) All results and documentation of 
tests and procedures used by the equip-
ment certifier as evidence of compli-
ance with the emission requirements 
specified in § 85.1406; 

(iv) A description of the test equip-
ment selection criteria used, and a 
statement that the test equipment 
used for certification testing is rep-
resentative production equipment con-
sistent with § 85.1406(c); 

(v) A description of the test engine 
selection criteria used, and rationale 
that supports the technical judgment 
of the equipment certifier that the en-
gine configuration used for certifi-
cation testing represents worst case 
with respect to particulate matter 
emissions of all those configurations 
for which the retrofit/rebuild equip-
ment is being certified, and all data 
that supports that conclusion; 

(vi) A copy of the written instruc-
tions for proper maintenance and use 
of the equipment, including instruc-
tions as to whether the engine must be 
rebuilt to its original configuration be-
fore installing the equipment; 

(vii) The scheduled maintenance re-
quired for the equipment over the in- 
use compliance period, including serv-
ice intervals of the retrofit/rebuild 
equipment which detail the mainte-
nance and replacement intervals in 
months and/or miles, as applicable; 

(viii) A copy of the warranty lan-
guage to be provided to the operator 
pursuant to both §§ 85.1409(a) and 
85.1409(b); 

(ix) A statement of commitment and 
willingness to comply with all the rel-
evant terms and conditions of this sub-
part; 

(x) A statement by the equipment 
certifier that use of its certified equip-
ment will not cause a substantial in-
crease to urban bus engine emissions in 
any normal driving mode not rep-
resented during certification testing; 
and 

(xi) The office or officer of the equip-
ment certifier authorized to receive 
correspondence regarding certification 
requirements pursuant to this subpart. 

(2) If an equipment certifier wishes to 
certify equipment for use under 
§ 85.1403(b) for all affected urban bus op-
erators as specified in § 85.1401, the no-
tification shall also contain all data 
and documentation used by the equip-
ment certifier as evidence of compli-
ance with the life cycle cost require-
ments specified in § 85.1403(b)(1)(ii) or 
§ 85.1403(b)(2)(ii); including: 

(i) The price to be charged to an 
urban bus operator for the equipment, 
excluding shipping and handling costs 
and taxes; 

(ii) A detailed breakout of the total 
number of hours necessary to install 
the equipment, and the number of 
hours necessary to install the equip-
ment, incremental to a standard re-
build; 

(iii) For equipment not requiring a 
change from on road diesel fuel, the 
percent change in fuel economy for an 
urban bus engine retrofitted with the 
equipment compared to the original 
engine based on testing performed over 
the heavy-duty engine Federal test 
procedure or an approved alternative 
test procedure prescribed under 
§ 85.1414, including all test data sup-
porting the reported change in fuel 
economy; 

(iv) For alternatively-fueled equip-
ment, the fuel economy of the retro-
fitted engine based on testing per-
formed over an approved test procedure 
prescribed under § 85.1414, including all 
test data supporting the reported fuel 
economy, and the unit price of the al-
ternative fuel that will be charged to 
all affected urban bus operators; 

(v) For equipment requiring a fuel 
additive, the amount of fuel additive 
required per gallon of fuel and the unit 
price of the fuel additive that will be 
charged to all affected urban bus opera-
tors; and 

(vi) A list of the scheduled mainte-
nance for an engine with the retrofit, 
and a detailed breakdown of the cost of 
the parts necessary to perform sched-
uled maintenance, incremental to the 
cost of the parts necessary for mainte-
nance typically performed on an engine 
without the equipment. 

(3) If an equipment certifier wishes to 
certify equipment for use under 
§ 85.1403(b), but not for use by all af-
fected urban bus operators as specified 
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in § 85.1401, the notification shall, in ad-
dition to the data and documentation 
specified in paragraph (a)(1) of this sec-
tion, also contain data and documenta-
tion that demonstrate compliance with 
the life cycle cost requirements speci-
fied in § 85.1403(b)(1)(ii) or 
§ 85.1403(b)(2)(ii) including: 

(i) A detailed breakout of the total 
number of hours necessary to install 
the equipment, and the number of 
hours necessary to install the equip-
ment, incremental to a standard re-
build; 

(ii) The percent change in fuel econ-
omy for an urban bus engine retro-
fitted with the equipment compared to 
the original engine based on testing 
performed over the heavy-duty engine 
Federal test procedure or an approved 
alternative test procedure prescribed 
under § 85.1414, including all test data 
supporting the reported change in fuel 
economy; 

(iii) A list of the scheduled mainte-
nance for an engine with the retrofit, 
and a detailed breakdown of the cost of 
the scheduled maintenance, incre-
mental to the cost of maintenance 
typically performed on an engine with-
out the equipment; 

(iv) For alternatively-fueled equip-
ment, the fuel economy of the retro-
fitted engine based on testing per-
formed over an approved test procedure 
prescribed under § 85.1414, including all 
test data supporting the reported fuel 
economy; 

(v) For equipment requiring a fuel 
additive, the amount of fuel additive 
required per gallon of fuel; and 

(vi) A description of the type of 
urban bus operator to which the equip-
ment certifier expects to sell the equip-
ment for less than the life cycle cost 
requirements specified in 
§ 85.1403(b)(1)(ii) or § 85.1403(b)(2)(ii). 

(4) The notification shall be signed by 
an officer of the equipment certifier at-

testing to the accuracy and complete-
ness of the information supplied in the 
notification. 

(5) Notification to the Agency shall 
be by certified mail or another method 
by which date of receipt can be estab-
lished. 

(6) Two complete and identical copies 
of the notification and any subsequent 
industry comments on any such notifi-
cation shall be submitted by the equip-
ment certifier to: MOD Director, MOD 
(6405J), Attention: Retrofit/Rebuild 
Equipment, 401 ‘‘M’’ Street SW., Wash-
ington, DC 20460. 

(7) A copy of the notification sub-
mitted under paragraph (a)(6) of this 
section will be placed in a public dock-
et and a summary will be published in 
the FEDERAL REGISTER. Any party in-
terested in the outcome of the decision 
as to whether retrofit/rebuild equip-
ment may be certified, may submit 
comments to the MOD Director on any 
notice in the public docket for 45 days 
after the summary of the notification 
of intent to certify has been published 
in the FEDERAL REGISTER. 

(b)(1) For an urban bus operator to 
take credit for additional particulate 
emission reductions for use of a clean 
diesel fuel under § 85.1403(c)(2)(iii)(E), 
the following information must be sub-
mitted to the Agency: 

(i) The additional percent reduction 
in particulate emissions for engines op-
erated on the clean diesel fuel. 

(A) The additional percent reduction 
in particulate emissions shall be cal-
culated based on the results of emis-
sion tests performed on urban bus en-
gines using federally required low sul-
fur fuel and the fuel for which the cer-
tifier is demonstrating addition emis-
sion reductions. 

(B) The additional percent reduction 
in particulate emissions shall be cal-
culated based on the following equa-
tion: 
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(ii) The emission testing results for 
hydrocarbons, carbon monoxide, and 
oxides of nitrogen. The results must 
show that use of the clean diesel fuel 
does not lead to increases in any of 
these emissions. 

(2) Emission test results must be sub-
mitted for all of the engine models for 
which an urban bus operator wishes to 
claim additional particulate emission 
reductions. 

(3) Emissions test results shall be 
measured over the heavy-duty engine 
Federal test procedure or an approved 
alternative test procedure prescribed 
under § 85.1414. 

(c) The MOD Director reserves the 
right to review an application to deter-
mine if the submitted documents ade-
quately meet all the requirements for 
certification specified in §§ 85.1406 and 
85.1407. The MOD Director shall deter-
mine and will publish in the FEDERAL 
REGISTER the effective date of certifi-
cation of the candidate equipment. 
Equipment may be sold as certified 
after the effective date of certification. 

EFFECTIVE DATE NOTE: Information collec-
tion requirements in § 85.1407 have not been 
approved by the Office of Management and 
Budget (OMB) and are not effective until 
OMB has approved them. 

§ 85.1408 Objections to certification. 
(a) At any time prior to certification, 

the MOD Director may notify the 
equipment certifier that such equip-
ment shall not be certified pending fur-
ther investigation. The basis upon 
which this notification shall be made 
may include, but not be limited to, in-
formation or test results submitted by 
the equipment certifier, or public com-
ments submitted on the equipment 
which indicate: 

(1) The test procedure used to dem-
onstrate compliance with the particu-
late matter emission standard or per-
cent reduction of § 85.1403 was not in 
compliance with the heavy-duty engine 
Federal Test Procedure of 40 CFR part 
86 or an alternative test procedure ap-
proved by the Agency under § 85.1414; or 

(2) Use of the candidate equipment 
may cause an urban bus engine to ex-
ceed any applicable emission require-
ments; or 

(3) Use of the candidate equipment 
could cause or contribute to an unrea-
sonable risk to public health, welfare 
or safety in its operation or function; 
or 

(4) Installation of the candidate 
equipment requires procedures or ma-
terials which would likely cause such 
equipment to be improperly installed 
under normal conditions or would like-
ly result in an urban bus engine being 
misadjusted; or 

(5) Information and/or data required 
to be in the notification of intent to 
certify as provided by § 85.1407 have not 
been provided or may be inadequate; or 

(6) The life cycle cost estimates pro-
vided by the equipment certifier do not 
accurately reflect the true life cycle 
costs for the candidate equipment. 

(b) The equipment certifier must re-
spond in writing to the statements 
made in the notification by the MOD 
Director, or the MOD Director shall 
withdraw the equipment certifier’s no-
tification of intent to certify. A copy of 
the certifier’s response will be placed 
in the public docket. 

(1) Any party interested in the out-
come of a decision as to whether ret-
rofit/rebuild equipment may be cer-
tified may provide the MOD Director 
with any relevant written information 
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up to ten days after the certifier re-
sponds to the MOD Director’s objec-
tion. 

(2) Any interested party may request 
additional time to respond to the infor-
mation submitted by the equipment 
certifier. The MOD Director upon a 
showing of good cause by the inter-
ested party may grant an extension of 
time to reply up to 30 days. 

(3) The equipment certifier may reply 
to information submitted by interested 
parties. Notification of intent to reply 
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director. 

(4) The MOD Director may, at his or 
her discretion, allow oral presentations 
by the equipment certifier or any in-
terested party in connection with con-
tested equipment certification. 

(c) If notification has been provided 
to an equipment certifier pursuant to 
paragraph (a) of this section, the MOD 
Director shall, after reviewing all per-
tinent data and information, render a 
decision and inform the equipment cer-
tifier in writing as to whether such 
equipment may be certified and, if so, 
under what conditions the equipment 
may be certified. The written decision 
shall include an explanation of the rea-
sons therefor. 

(1) The decision by the MOD Director 
shall be provided to the certifier after 
receipt of all necessary information by 
the certifier or interested parties, or of 
the date of any oral presentation re-
garding the certification, whichever 
occurs second. 

(2) A copy of the decision shall be 
sent to all interested parties identified 
in paragraphs (b)(3) and (b)(4) of this 
section. 

(3) Within 20 days of receipt of a deci-
sion made pursuant to paragraph (c) of 
this section, any party may file a writ-
ten appeal to the Office Director. The 
Office Director may, in his or her dis-
cretion, allow additional oral or writ-
ten submissions, prior to rendering a 
final decision. The schedule for such 
submission shall be in accordance with 
the schedule specified in § 85.1408(b). 

(4) If no party files an appeal with 
the Office Director within 20 days, then 
the decision of the MOD Director shall 
be final. 

(5) The Office Director shall make a 
final decision regarding the certifi-
cation of equipment after receipt of all 
necessary information by the equip-
ment certifier or from the date of any 
oral presentation, whichever occurs 
later. 

(6) A copy of all final decisions made 
under this section shall be published in 
the FEDERAL REGISTER. 

§ 85.1409 Warranty. 

(a) As a condition of certification, 
the retrofit/rebuild equipment certifier 
shall warrant that if the certified 
equipment is properly installed and 
maintained as stated in the written in-
structions for proper maintenance and 
use, the equipment will not cause an 
urban bus engine to exceed the emis-
sion requirements of this subpart and 
the emission standards set forth in 40 
CFR part 86. This retrofit/rebuild 
equipment warranty shall extend for a 
period of 150,000 miles from when the 
equipment is installed. 

(b) As a condition of certification, 
the retrofit/rebuild equipment certifier 
shall provide an emissions defect war-
ranty that if the certified equipment is 
properly installed and maintained as 
stated in the written instructions for 
proper maintenance and use, the equip-
ment certifier will replace all defective 
parts, free of charge. This emissions de-
fect warranty shall extend for a period 
of 100,000 miles from when the equip-
ment is installed. 

§ 85.1410 Changes after certification. 

The equipment certifier shall recer-
tify any retrofit/rebuild equipment 
which was certified pursuant to 
§ 85.1406 and to which modifications are 
made affect emissions or the capability 
of the equipment to meet any other re-
quirement of this subpart. 

§ 85.1411 Labeling requirements. 

(a) All retrofit/rebuild equipment cer-
tified pursuant to this subpart shall 
contain a label that shall be affixed to 
the rebuilt engine which states, ‘‘Cer-
tified to EPA Urban Bus Engine Re-
build Standards,’’ the model and serial 
number of the equipment, the particu-
late emissions certification level of the 
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equipment, and the name of the equip-
ment certifier or other party des-
ignated to determine the validity of 
warranty claims. The label containing 
the information must be made durable 
and readable for at least the in-use 
compliance period of the equipment. 

(b) The package in which the cer-
tified retrofit/rebuild equipment is con-
tained, or an insert as described in 
paragraph (c) of this section, must 
have the following information con-
spicuously placed thereon: 

(1) The statement ‘‘Certified by 
(name of certifier or warranter) to EPA 
Urban Bus Engine Rebuild Emission 
Standards’’; and 

(2) A list of the vehicles or engines 
(in accordance with § 85.1407(a)(1)(ii)) 
for which the equipment is certified, 
unless such information is provided as 
specified in paragraph (d) of this sec-
tion. 

(c) The package in which the cer-
tified retrofit/rebuild equipment is con-
tained must include the following in-
formation provided on a written insert: 

(1) A list of the vehicles or engines 
(in accordance with § 85.1407(a)(1)(ii)) 
for which the equipment is certified, 
unless such information is provided as 
specified in paragraph (d) of this sec-
tion; 

(2) A list of all of the parts and iden-
tification numbers for the parts in-
cluded in the package; 

(3) The instructions for proper instal-
lation of the equipment; 

(4) A statement of the maintenance 
or replacement interval for which the 
retrofit/rebuild equipment is certified; 
and 

(5) A description of the maintenance 
necessary to be performed on the ret-
rofit/rebuild equipment in the proper 
maintenance and use of the equipment. 

(d) The information required by para-
graphs (b)(2) and (c)(1) of this section 
may be provided in a catalog rather 
than on the package or on an insert, 
provided that access to the catalog is 
readily available to purchasers and in-
stallers of the equipment. 

(e) When an equipment certifier de-
sires to certify existing in-service 
stocks of its products, it may do so 
provided: 

(1) The equipment does not differ in 
any operational or durability char-

acteristic from the equipment specified 
in the notification made pursuant to 
§ 85.1407; and 

(2) An information sheet is made 
available to all parties selling the 
equipment. 

(i) The information sheet shall be 
provided with all equipment sold as 
certified; and 

(ii) The information sheet shall con-
tain all of the information specified in 
paragraph (b) of this section. 

EFFECTIVE DATE NOTE: Information collec-
tion requirements in § 85.1411 have not been 
approved by the Office of Management and 
Budget (OMB) and are not effective until 
OMB has approved them. 

§ 85.1412 Maintenance and submittal 
of records for equipment certifiers. 

(a) For each certified retrofit/rebuild 
equipment, the equipment certifier 
must establish, maintain and retain for 
5 years from the date of certification 
the following adequately organized and 
indexed records: 

(1) Detailed production drawings 
showing all dimensions, tolerances, 
performance requirements and mate-
rial specifications and any other infor-
mation necessary to completely de-
scribe the equipment; 

(2) All data obtained during testing 
of the equipment and subsequent anal-
yses based on that data, including the 
mileage and the vehicle or engine con-
figuration determinants; 

(3) All information used in deter-
mining those vehicles or engine for 
which the equipment is represented as 
being equivalent from an emissions 
standpoint to the original equipment 
being replaced; 

(4) A description of the quality con-
trol plan used to monitor production 
and assure compliance of the equip-
ment with the applicable certification 
requirements; 

(5) All data taken in implementing 
the quality control plan, and any sub-
sequent analyses of that data; and 

(6) All in-service data, analyses per-
formed by the equipment certifier and 
correspondence with vendors, distribu-
tors, consumers, retail outlets or en-
gine manufacturers regarding any de-
sign, production or in-service problems 
associated with 25 or more pieces of 
any certified equipment. 
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(b) The records required to be main-
tained in paragraph (a) of this section 
shall be made available to the Agency 
upon the written request of the MOD 
Director. 

(c) If the equipment certifier is sell-
ing equipment that is not certified as 
available to all affected urban bus op-
erators under § 85.1403(b) and § 85.1407, 
then the equipment certifier shall sub-
mit to EPA, at the time an offer is 
made, a copy of all offers made to af-
fected urban bus operators for which 
the equipment certifier has offered to 
sell its certified equipment for less 
than the life cycle cost limits specified 
in § 85.1403(b)(1)(iii) or § 85.1403(b)(2)(iii). 
The equipment certifier may assert 
that some of the information is enti-
tled to confidential treatment as pro-
vided in § 85.1414. 

EFFECTIVE DATE NOTE: Information collec-
tion requirements in § 85.1412 have not been 
approved by the Office of Management and 
Budget (OMB) and are not effective until 
OMB has approved them. 

§ 85.1413 Decertification. 

(a) The MOD Director may notify an 
equipment certifier that the Agency 
has made a preliminary determination 
that certain retrofit/rebuild equipment 
should be decertified. 

(1) Such a preliminary determination 
may be made if there is reason to be-
lieve that the equipment manufactured 
has failed to comply with §§ 85.1405 
through 85.1414. Information upon 
which such a determination will be 
made includes but is not limited to the 
following: 

(i) The equipment was certified on 
the basis of emission tests, and the pro-
cedures used in such tests were not in 
substantial compliance with a portion 
or portions of the heavy-duty engine 
Federal Test Procedure contained in 40 
CFR part 86 or an alternative test pre-
scribed under 40 CFR 85.1414; or 

(ii) Use of the certified equipment is 
causing urban bus engine emissions to 
exceed emission requirements for any 
regulated pollutant; or 

(iii) Use of the certified equipment 
causes or contributes to an unreason-
able risk to public health, welfare or 
safety or severely degrades driveability 
operation or function; or 

(iv) The equipment has been modified 
in a manner requiring recertification 
pursuant to § 85.1410; or 

(v) The certifier of such equipment 
has not established, maintained or re-
tained the records required pursuant to 
§ 85.1412 or fails to make the records 
available to the MOD Director upon 
written request pursuant to § 85.1412; or 

(vi) The life cycle cost of the equip-
ment exceeds the limits specified in 
§ 85.1403(b)(1)(iii) or § 85.1403(b)(2)(iii). 

(2) Notice of a preliminary deter-
mination to decertify shall contain: 

(i) A description of the noncomplying 
equipment; 

(ii) The basis for the MOD Director’s 
preliminary decision; and 

(iii) The date by which the certifier 
must: 

(A) Terminate the sale of the equip-
ment as certified equipment; or 

(B) Make the necessary change (if so 
recommended by the Agency); or 

(C) Request an opportunity in writ-
ing to dispute the allegations of the 
preliminary decertification. 

(b) If the equipment certifier re-
quests an opportunity to respond to the 
preliminary determination, the cer-
tifier and other parties interested in 
the MOD Director’s decision whether 
to decertify the equipment shall, with-
in 15 days of the date of the request, 
submit written presentations, includ-
ing the relevant information and data, 
to the MOD Director. The MOD Direc-
tor, in his or her discretion, may pro-
vide an opportunity for oral presen-
tations. 

(1) Any interested party may request 
additional time to respond to the infor-
mation submitted by the equipment 
certifier. The MOD Director upon a 
showing of good cause by the inter-
ested party may grant an extension of 
time to reply up to 30 days. 

(2) The equipment certifier may have 
an extension of up to 30 days to reply 
to information submitted by interested 
parties. Notification of intent to reply 
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director. 

(c) If an equipment certifier has dis-
puted the allegations of the prelimi-
nary decisions, the MOD Director shall, 
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after reviewing any additional infor-
mation, notify the equipment certifier 
of his or her decision whether the 
equipment may continue to be sold as 
certified. This notification shall in-
clude an explanation upon which the 
decision was made and the effective 
date for decertification, where appro-
priate. 

(d) Within 20 days from the date of a 
decision made pursuant to paragraph 
(c) of this section, any adversely af-
fected party may appeal the decision to 
the Office Director. 

(1) A petition for appeal to the Office 
Director must state all of the reasons 
why the decision of the MOD Director 
should be reversed. 

(2) The Office Director may, in his or 
her discretion, allow additional oral or 
written testimony. 

(3) If no appeal is filed with the Office 
Director within the permitted time pe-
riod, the decision of the MOD Director 
shall be final. 

(e) If a final decision is made to de-
certify equipment under paragraph (d) 
of this section, the certifier of such 
equipment shall notify his immediate 
customers that, as of the date of the 
final determination, the equipment in 
question has been decertified. The 
equipment certifier shall offer to re-
place decertified equipment in the cus-
tomer’s inventory with certified re-
placement equipment or, if unable to 
do so, shall at the customer’s request 
repurchase such inventory at a reason-
able price. The immediate customers 
must stop selling the equipment once 
the certifier has notified the customer 
that the equipment has been decerti-
fied. 

(f) Notwithstanding the requirements 
of paragraph (e) of this section, equip-
ment purchased by an urban bus oper-
ator prior to decertification, shall be 
considered certified pursuant to this 
subpart. 

§ 85.1414 Alternative test procedures. 
As a part of the certification process, 

as set forth in § 85.1406, a certifier may 
request that the Agency approve an al-
ternative test procedure, other than 
the heavy-duty engine Federal test 
procedure, to show compliance with 
the 25 percent reduction in particulate 
matter emissions as noted in 

§ 85.1403(b)(2)(i). The alternative test 
may be a chassis-based test, but the al-
ternative test shall be representative 
of in-use urban bus operation. The re-
questor shall supply relevant technical 
support to substantiate its claim of 
representativeness. Upon an acceptable 
showing that an alternative test is rep-
resentative of in-use urban bus oper-
ation, the Agency shall determine 
whether to set such alternative test 
procedures through rulemaking. The 
provisions of the certification process 
apply to such a request for alternative 
procedures. 

EFFECTIVE DATE NOTE: Information collec-
tion requirements in § 85.1414 have not been 
approved by the Office of Management and 
Budget (OMB) and are not effective until 
OMB has approved them. 

§ 85.1415 Treatment of confidential in-
formation. 

(a) Any certifier may assert that 
some or all of the information sub-
mitted pursuant to this subpart is enti-
tled to confidential treatment as pro-
vided by 40 CFR part 2, subpart B. 

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to the Agency. 

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a certifier must indicate 
clearly the items of information 
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. In addition to the complete 
and identical copies submitted pursu-
ant to § 85.1407(a)(6), the submitter 
shall also provide two identical copies 
of its submittal from which all con-
fidential information shall be deleted. 
If a need arises to publicly release non-
confidential information, the Agency 
will assume that the submitter has ac-
curately deleted all confidential infor-
mation from this second copy. 

(d) If a claim is made that some or all 
of the information submitted pursuant 
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will 
be disclosed by the Administrator only 
to the extent and by means of the pro-
cedures set forth in 40 CFR part 2, sub-
part B. 
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(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by the Agency without fur-
ther notice to the submitter, in accord-
ance with 40 CFR 2.204(c)(2)(i)(A). 

Subpart P—Importation of Motor 
Vehicles and Motor Vehicle 
Engines 

AUTHORITY: 42 U.S.C. 7522, 7525, 7541, 7542(a) 
and 7601(a). 

SOURCE: 52 FR 36156, Sept. 25, 1987, unless 
otherwise noted. 

§ 85.1501 Applicability. 
(a) Except where otherwise indicated, 

this subpart is applicable to motor ve-
hicles and motor vehicle engines which 
are offered for importation or imported 
into the United States and for which 
the Administrator has promulgated 
regulations under part 86 prescribing 
emission standards but which are not 
covered by certificates of conformity 
issued under section 206(a) of the Clean 
Air Act (i.e., which are nonconforming 
vehicles as defined below), as amended, 
and part 86 at the time of conditional 
importation. Compliance with regula-
tions under this subpart shall not re-
lieve any person or entity from compli-
ance with other applicable provisions 
of the Clean Air Act. 

(b) Regulations prescribing further 
procedures for importation of motor 
vehicles and motor vehicle engines into 
the Customs territory of the United 
States, as defined in 19 U.S.C. 1202, are 
set forth at 19 CFR 12.73. 

(c) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new 
light-duty vehicles, light-duty trucks, 
and Otto-cycle complete heavy-duty 
vehicles under the provisions of 40 CFR 
part 86, subpart S. 

[52 FR 36156, Sept. 25, 1987, as amended at 64 
FR 23919, May 4, 1999; 65 FR 59943, Oct. 6, 
2000] 

§ 85.1502 Definitions. 
(a) As used in this subpart, all terms 

not defined herein have the meanings 
given them in 19 CFR 12.73, in the 

Clean Air Act, as amended, and else-
where in parts 85 and 86 of this chapter. 

(1) Act. The Clean Air Act, as amend-
ed (42 U.S.C. 7401 et seq.). 

(2) Administrator. The Administrator 
of the Environmental Protection Agen-
cy. 

(3) Certificate of conformity. The docu-
ment issued by the Administrator 
under section 206(a) of the Act. 

(4) Certificate holder. The entity in 
whose name the certificate of con-
formity for a class of motor vehicles or 
motor vehicle engines has been issued. 

(5) The Federal Compliance Testing se-
quence (FCT). The testing sequence 
that incorporates all of the testing re-
quirements of part 86 applicable at the 
time of an emissions test conducted 
pursuant to this subpart. 

(6) FTP. The Federal Test Procedure 
at part 86. 

(7) Independent commercial importer 
(ICI). An importer who is not an origi-
nal equipment manufacturer (OEM) 
(see definition below) or does not have 
a contractual agreement with an OEM 
to act as its authorized representative 
for the distribution of motor vehicles 
or motor vehicle engines in the U.S. 
market. 

(8) Model year. The manufacturer’s 
annual production period (as deter-
mined by the Administrator) which in-
cludes January 1 of such calendar year; 
Provided, That if the manufacturer has 
no annual production period, the term 
‘‘model year’’ shall mean the calendar 
year in which a vehicle is modified. A 
certificate holder shall be deemed to 
have produced a vehicle or engine when 
the certificate holder has modified the 
nonconforming vehicle or engine. 

(9) Nonconforming vehicle or engine. A 
motor vehicle or motor vehicle engine 
which is not covered by a certificate of 
conformity prior to final or conditional 
importation and which has not been fi-
nally admitted into the United States 
under the provisions of § 85.1505, 
§ 85.1509 or the applicable provisions of 
§ 85.1512. Excluded from this definition 
are vehicles admitted under provisions 
of § 85.1512 covering EPA approved man-
ufacturer and U.S. Government Agency 
catalyst and O2 sensor control pro-
grams. 

(10) Original equipment manufacturer 
(OEM). The entity which originally 
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manufactured the motor vehicle or 
motor vehicle engine prior to condi-
tional importation. 

(11) Original production (OP) year. The 
calendar year in which the motor vehi-
cle or motor vehicle engine was origi-
nally produced by the OEM. 

(12) Original production (OP) years old. 
The age of a vehicle as determined by 
subtracting the original production 
year of the vehicle from the calendar 
year of importation. 

(13) Running changes. Those changes 
in vehicle or engine configuration, 
equipment or calibration which are 
made by an OEM or ICI in the course of 
motor vehicle or motor vehicle engine 
production. 

(14) United States. United States in-
cludes the States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the North-
ern Mariana Islands, Guam, American 
Samoa, and the U.S. Virgin Islands. 

(15) Useful life. A period of time/mile-
age as specified in part 86 for a noncon-
forming vehicle which begins at the 
time of resale (for a motor vehicle or 
motor vehicle engine owned by the ICI 
at the time of importation) or release 
to the owner (for a motor vehicle or 
motor vehicle engine not owned by the 
ICI at the time of importation) of the 
motor vehicle or motor vehicle engine 
by the ICI after modification and/or 
test pursuant to § 85.1505 or § 85.1509. 

(16) Working day. Any day on which 
Federal government offices are open 
for normal business. Saturdays, Sun-
days, and official Federal holidays are 
not working days. 

(b) [Reserved] 

[52 FR 36156, Sept. 25, 1987, as amended at 61 
FR 5842, Feb. 14, 1996; 70 FR 40430, July 13, 
2005] 

§ 85.1503 General requirements for im-
portation of nonconforming vehi-
cles and engines. 

(a) A nonconforming vehicle or en-
gine offered for importation into the 
United States must be imported by an 
ICI who is a current holder of a valid 
certificate of conformity unless an ex-
emption or exclusion is granted by the 
Administrator under § 85.1511 of this 
subpart or the vehicle is eligible for 
entry under § 85.1512. 

(b) Final admission shall not be 
granted unless: 

(1) The vehicle or engine is covered 
by a certificate of conformity issued in 
the name of the importer under part 86 
and the certificate holder has complied 
with all requirements of § 85.1505; or 

(2) The vehicle or engine is modified 
and emissions tested in accordance 
with the provisions of § 85.1509 and the 
certificate holder has complied with all 
other requirements of § 85.1509; or 

(3) The vehicle or engine is exempted 
or excluded under § 85.1511; or 

(4) The vehicle was covered originally 
by a certificate of conformity and is 
otherwise eligible for entry under 
§ 85.1512. 

(c) In any one certificate year (e.g., 
the current model year), an ICI may fi-
nally admit no more than the following 
numbers of nonconforming vehicles or 
engines into the United States under 
the provisions of § 85.1505 and § 85.1509, 
except as allowed by paragraph (e) of 
this section: 

(1) 5 heavy-duty engines. 
(2) A total of 50 light-duty vehicles, 

light-duty trucks, and medium-duty 
passenger vehicles. 

(3) 50 highway motorcycles. 
(d) For ICIs owned by a parent com-

pany, the importation limits in para-
graph (c) of this section include impor-
tation by the parent company and all 
its subsidiaries. 

(e) An ICI may exceed the limits out-
lined paragraphs (c) and (d) of this sec-
tion, provided that any vehicles/en-
gines in excess of the limits meet the 
emission standards and other require-
ments outlined in the provisions of 
§ 85.1515 for the model year in which the 
motor vehicle/engine is modified (in-
stead of the emission standards and 
other requirements applicable for the 
OP year of the vehicle/engine). 

[52 FR 36156, Sept. 25, 1987, as amended at 70 
FR 40430, July 13, 2005] 

§ 85.1504 Conditional admission. 
(a) A motor vehicle or motor vehicle 

engine offered for importation under 
§ 85.1505, § 85.1509 or § 85.1512 may be con-
ditionally admitted into the United 
States, but shall be refused final ad-
mission unless: 

(1) At the time of conditional admis-
sion, the importer has submitted to the 

VerDate Mar<15>2010 08:59 Aug 26, 2010 Jkt 220160 PO 00000 Frm 00044 Fmt 8010 Sfmt 8010 Y:\SGML\220160.XXX 220160w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



35 

Environmental Protection Agency § 85.1505 

Administrator a written report that 
the subject vehicle or engine has been 
permitted conditional admission pend-
ing EPA approval of its application for 
final admission under § 85.1505, § 85.1509, 
or § 85.1512. This written report shall 
contain the following: 

(i) Identification of the importer of 
the vehicle or engine and the import-
er’s address and telephone number; 

(ii) Identification of the vehicle or 
engine owner and the vehicle or engine 
owner’s address, telephone number and 
taxpayer identification number; 

(iii) Identification of the vehicle or 
engine; 

(iv) Information indicating under 
what provision of these regulations the 
vehicle or engine is to be imported; 

(v) Identification of the place where 
the subject vehicle or engine will be 
stored until EPA approval of the im-
porter’s application to the Adminis-
trator for final admission; 

(vi) Authorization for EPA Enforce-
ment Officers to conduct inspections or 
testing otherwise permitted by the Act 
or regulations thereunder; 

(vii) Identification, where applicable, 
of the certificate by means of which 
the vehicle is being imported; 

(viii) The original production year of 
the vehicle; and 

(ix) Such other information as is 
deemed necessary by the Adminis-
trator. 

(b) Such conditional admission shall 
not be under bond for a vehicle or en-
gine which is imported under § 85.1505 
or § 85.1509. A bond will be required for 
a vehicle or engine imported under ap-
plicable provisions of § 85.1512. The pe-
riod of conditional admission shall not 
exceed 120 days. During this period, the 
importer shall store the vehicle or en-
gine at a location where the Adminis-
trator will have reasonable access to 
the vehicle or engine for his/her inspec-
tion. 

§ 85.1505 Final admission of certified 
vehicles. 

(a) A motor vehicle or engine may be 
finally admitted into the United States 
upon approval of the certificate hold-
er’s application to the Administrator. 
Such application shall be made either 
by completing EPA forms or by sub-
mitting the data electronically to 

EPA’s computer, in accordance with 
EPA instructions. Such application 
shall contain: 

(1) The information required in 
§ 85.1504(a); 

(2) Information demonstrating that 
the vehicle or engine has been modified 
in accordance with a valid certificate 
of conformity. Such demonstration 
shall be made in one of the following 
ways: 

(i) Through an attestation by the cer-
tificate holder that the vehicle or en-
gine has been modified in accordance 
with the provisions of the certificate 
holder’s certificate, and presentation 
to EPA of a statement by the appro-
priate OEM that the OEM will provide 
to the certificate holder and to EPA in-
formation concerning running changes 
to the vehicle or engine described in 
the certificate holder’s application for 
certification, and actual receipt by 
EPA of notification by the certificate 
holder of any running changes already 
implemented by the OEM at the time 
of application and their effect on emis-
sions; or 

(ii) Through an attestation by the 
certificate holder that the vehicle or 
engine has been modified in accordance 
with the provisions of the certificate 
holder’s certificate of conformity and 
that the certificate holder has con-
ducted an FTP test, at a laboratory 
within the United States, that dem-
onstrates compliance with Federal 
emission requirements on every third 
vehicle or third engine imported under 
that certificate within 120 days of 
entry, with sequencing of the tests to 
be determined by the date of importa-
tion of each vehicle or engine. Should 
the certificate holder have exceeded a 
threshold of 300 vehicles or engines im-
ported under the certificate without 
adjustments or other changes in ac-
cordance with paragraph (a)(3) of this 
section, the amount of required FTP 
testing may be reduced to every fifth 
vehicle or engine. In order to make a 
demonstration under paragraph 
(a)(2)(i) of this section, a certificate 
holder must have received permission 
from the Administrator to do so; 

(3) The results of every FTP test 
which the certificate holder conducted 
on the vehicle or engine. Should a sub-
ject vehicle or engine have failed an 
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FTP at any time, the following proce-
dures are applicable: 

(i) The certificate holder may either: 
(A) Conduct one FTP retest that in-

volves no adjustment of the vehicle or 
engine from the previous test (e.g., ad-
justing the RPM, timing, air-to-fuel 
ratio, etc.) other than adjustments to 
adjustable parameters that, upon in-
spection, were found to be out of toler-
ance. When such an allowable adjust-
ment is made, the parameter may be 
reset only to the specified (i.e., nomi-
nal) value (and not any other value 
within the tolerance band); or 

(B) Initiate a change in production 
(running change) under the provisions 
of 40 CFR 86.084–14(c)(13) or 86.1842–01, 
as applicable, that causes the vehicle 
to meet Federal emission require-
ments. 

(ii) If the certificate holder chooses 
to retest in accordance with paragraph 
(a)(3)(i)(A) of this section: 

(A) Such retests must be completed 
no later than five working days subse-
quent to the first FTP test; 

(B) Should the subject vehicle or en-
gine fail the second FTP, then the cer-
tificate holder must initiate a change 
in production (a running change) under 
the provisions of 40 CFR 86.084–14(c)(13) 
or 86.1842–01, as applicable, that causes 
the vehicle to meet Federal emission 
requirements. 

(iii) If the certificate holder chooses 
to initiate a change in production (a 
running change) under the provisions 
of 40 CFR 86.084–14(c)(13) or 86.1842–01 as 
applicable, that causes the vehicle to 
meet Federal requirements, changes 
involving adjustments of adjustable ve-
hicle parameters (e.g., adjusting the 
RPM, timing, air/fuel ratio) must be 
changes in the specified (i.e., nominal) 
values to be deemed acceptable by 
EPA. 

(iv) Production changes made in ac-
cordance with this section must be im-
plemented on all subsequent vehicles 
or engines imported under the certifi-
cate after the date of importation of 
the vehicle or engine which gave rise to 
the production change. 

(v) Commencing with the first vehi-
cle or engine receiving the running 
change, every third vehicle or engine 
imported under the certificate must be 
FTP tested to demonstrate compliance 

with Federal emission requirements 
until, as in paragraph (a)(2)(ii) of this 
section, a threshold of 300 vehicles or 
engines imported under the certificate 
is exceeded, at which time the amount 
of required FTP testing may be re-
duced to every fifth vehicle or engine. 

(vi) Reports concerning these run-
ning changes shall be made to both the 
Manufacturers Operations and Certifi-
cation Divisions of EPA within ten 
working days of initiation of the run-
ning change. The cause of any failure 
of an FTP shall be identified, if known; 

(4) The applicable deterioration fac-
tor; 

(5) The FTP results adjusted by the 
deterioration factor; 

(6) Such other information that may 
be specified by applicable regulations 
or on the certificate under which the 
vehicle or engine has been modified in 
order to assure compliance with re-
quirements of the Act; 

(7) All information required under 
§ 85.1510; 

(8) An attestation by the certificate 
holder that the certificate holder is re-
sponsible for the vehicle’s or engine’s 
compliance with Federal emission re-
quirements, regardless of whether the 
certificate holder owns the vehicle or 
engine imported under this section; 

(9) The name, address and telephone 
number of the person who the certifi-
cate holder prefers to receive EPA no-
tification under § 85.1505(c); and 

(10) Such other information as is 
deemed necessary by the Adminis-
trator. 

(b) EPA approval for final admission 
of a vehicle or engine under this sec-
tion shall be presumed not to have 
been granted if a vehicle has not been 
properly modified to be in conformity 
in all material respects with the de-
scription in the application for certifi-
cation or has not complied with the 
provisions of § 85.1505(a)(2) or its final 
FTP results, adjusted by the deteriora-
tion factor, if applicable, do not com-
ply with applicable emission standards. 

(c) Except as provided in § 85.1505(b), 
EPA approval for final admission of a 
vehicle or engine under this section 
shall be presumed to have been granted 
should the certificate holder not have 
received oral or written notice from 
EPA to the contrary within 15 working 
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days of the date of EPA’s receipt of the 
certificate holder’s application under 
§ 85.1505(a). Such EPA notice shall be 
made to an employee of the certificate 
holder. If application is made on EPA 
forms, the date on a certified mail re-
ceipt shall be deemed to be the official 
date of notification to EPA. If applica-
tion is made by submitting the data 
electronically, the date of acceptance 
by EPA’s computer shall be deemed to 
be the official date of notification to 
EPA. During this 15 working day pe-
riod, the vehicle or engine must be 
stored at a location where the Admin-
istrator will have reasonable access to 
the vehicle or engine for his/her inspec-
tion. 

[52 FR 36156, Sept. 25, 1987, as amended at 64 
FR 23919, May 4, 1999] 

§ 85.1506 Inspection and testing of im-
ported motor vehicles and engines. 

(a) In order to allow the Adminis-
trator to determine whether a certifi-
cate holder’s production vehicles or en-
gines comply with applicable emission 
requirements or requirements of this 
subpart, EPA Enforcement Officers are 
authorized to conduct inspections and/ 
or tests of vehicles or engines imported 
by the certificate holder. EPA Enforce-
ment Officers shall be admitted during 
operating hours upon demand and upon 
presentation of credentials to any of 
the following: 

(1) Any facility where any vehicle or 
engine imported by the certificate 
holder under this subpart was or is 
being modified, tested or stored; and 

(2) Any facility where any record or 
other document relating to modifica-
tion, testing or storage of the vehicles 
or engines, or required to be kept by 
§ 85.1507, is located. 

EPA may require inspection or re-
testing of vehicles or engines at the 
test facility used by the certificate 
holder or at an EPA-designated testing 
facility, with transportation and/or 
testing costs to be borne by the certifi-
cate holder. 

(b) Upon admission to any facility re-
ferred to in paragraph (a) of this sec-
tion, any EPA Enforcement Officer 
shall be allowed during operating 
hours: 

(1) To inspect and monitor any part 
or aspect of activities relating to the 
certificate holder’s modification, test-
ing and/or storage of vehicles or en-
gines imported under this subpart; 

(2) To inspect and make copies of any 
records or documents related to modi-
fication, testing and storage of a vehi-
cle or engine, or required by § 85.1507; 
and 

(3) To inspect and photograph any 
part or aspect of any such vehicle or 
engine and any component used in the 
assembly thereof. 

(c) Any EPA Enforcement Officer 
shall be furnished, by those in charge 
of a facility being inspected, with such 
reasonable assistance as he/she may re-
quest to help him/her discharge any 
function listed in this subpart. A cer-
tificate holder shall cause those in 
charge of a facility operated for its 
benefit to furnish such reasonable as-
sistance without charge to EPA 
(whether or not the certificate holder 
controls the facility). 

(d) The requirements of paragraphs 
(a), (b) and (c) of this section apply 
whether or not the certificate holder 
owns or controls the facility in ques-
tion. Noncompliance with the require-
ments of paragraphs (a), (b) and (c) 
may preclude an informed judgment 
that vehicles or engines which have 
been or are being imported under this 
subpart by the certificate holder com-
ply with applicable emission require-
ments or requirements of this subpart. 
It is the certificate holder’s responsi-
bility to make such arrangements as 
may be necessary to assure compliance 
with paragraphs (a), (b) and (c) of this 
section. Failure to do so, or other fail-
ure to comply with paragraphs (a), (b) 
and (c), may result in sanctions as pro-
vided for in the Act or § 85.1513(e). 

(e) Duly designated Enforcement Of-
ficers are authorized to proceed ex 
parte to seek warrants authorizing the 
inspection or testing of the motor vehi-
cles or motor vehicle engines described 
in paragraph (a) of this section whether 
or not the Enforcement Officer first at-
tempted to seek permission from the 
certificate holder or facility owner to 
inspect such motor vehicles or motor 
vehicle engines. 

(f) The results of the Administrator’s 
test under this section shall comprise 
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the official test data for the vehicle or 
engine for purposes of determining 
whether the vehicle or engine should be 
permitted final entry under § 85.1505 or 
§ 85.1509. 

(g) For purposes of this section: 
(1) ‘‘Presentation of Credentials’’ 

shall mean display of the document 
designating a person as an EPA En-
forcement Officer. 

(2) Where vehicle storage areas or fa-
cilities are concerned, ‘‘operating 
hours’’ shall means all times during 
which personnel other than custodial 
personnel are at work in the vicinity of 
the area or facility and have access to 
it. 

(3) Where facilities or areas other 
than those specified in paragraph (g)(2) 
of this section are concerned, ‘‘oper-
ating hours’’ shall mean all times dur-
ing which the facility is in operation. 

(4) ‘‘Reasonable assistance’’ includes, 
but is not limited to, clerical, copying, 
interpreting and translating services, 
and the making available on request of 
personnel of the facility being in-
spected during their working hours to 
inform the EPA Enforcement Officer of 
how the facility operates and to answer 
his/her questions. 

§ 85.1507 Maintenance of certificate 
holder’s records. 

(a) The certificate holder subject to 
any of the provisions of this subpart 
shall establish, maintain and retain for 
six years from the date of entry of a 
nonconforming vehicle or engine im-
ported by the certificate holder, ade-
quately organized and indexed records, 
correspondence and other documents 
relating to the certification, modifica-
tion, test, purchase, sale, storage, reg-
istration and importation of that vehi-
cle or engine, including but not limited 
to: 

(1) The declaration required by 19 
CFR 12.73; 

(2) Any documents or other written 
information required by a Federal gov-
ernment agency to be submitted or re-
tained in conjunction with the certifi-
cation, importation or emission testing 
of motor vehicles or motor vehicle en-
gines; 

(3) All bills of sale, invoices, purchase 
agreements, purchase orders, principal 
or agent agreements and correspond-

ence between the certificate holder and 
the purchaser, of each vehicle or en-
gine, and any agents of the above par-
ties; 

(4) Documents providing parts identi-
fication data associated with the emis-
sion control system installed on each 
vehicle or engine demonstrating that 
such emission control system was prop-
erly installed on such vehicle or en-
gine; 

(5) Documents demonstrating that, 
where appropriate, each vehicle or en-
gine was emissions tested in accord-
ance with the Federal Test Procedure. 

(6) Documents providing evidence 
that the requirements of § 85.1510 have 
been met. 

(7) Documents providing evidence of 
compliance with all relevant require-
ments of the Clean Air Act, the Energy 
Tax Act of 1978, and the Energy Policy 
and Conservation Act; 

(8) Documents providing evidence of 
the initiation of the ‘‘15 day hold’’ pe-
riod for each vehicle or engine im-
ported pursuant to § 85.1505 or § 85.1509; 

(9) For vehicles owned by the ICI at 
the time of importation, documents 
providing evidence of the date of sale 
subsequent to importation, together 
with the name, address and telephone 
number of the purchaser, for each vehi-
cle or engine imported pursuant to 
§ 85.1505 or § 85.1509; 

(10) For vehicles not owned by the ICI 
at the time of importation, documents 
providing evidence of the release to the 
owner subsequent to importation for 
each vehicle or engine imported pursu-
ant to § 85.1505 or § 85.1509; and 

(11) Documents providing evidence of 
the date of original manufacture of the 
vehicle or engine. 

(b) The certificate holder is respon-
sible for ensuring the maintenance of 
records required by this section, re-
gardless of whether facilities used by 
the certificate holder to comply with 
requirements of this subpart are under 
the control of the certificate holder. 

§ 85.1508 ‘‘In Use’’ inspections and re-
call requirements. 

(a) Vehicles or engines which have 
been imported, modified and/or FTP 
tested by a certificate holder pursuant 
to § 85.1505 or § 85.1509 may be inspected 
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and emission tested by EPA through-
out the useful lives of the vehicles or 
engines. 

(b) Certificate holders shall maintain 
for six years, and provide to EPA upon 
request, a list of owners of all vehicles 
or engines imported by the certificate 
holder under this subpart. 

(c) A certificate holder will be noti-
fied whenever the Administrator has 
determined that a substantial number 
of a class or category of the certificate 
holder’s vehicles or engines, although 
properly maintained and used, do not 
conform to the regulations prescribed 
under section 202 when in actual use 
throughout their useful lives (as deter-
mined under section 202(d)). After such 
notification, the Recall Regulations at 
part 85, subpart S, shall govern the cer-
tificate holder’s responsibilities and 
references to a manfacturer in the Re-
call Regulations shall apply to the cer-
tificate holder. 

§ 85.1509 Final admission of modifica-
tion and test vehicles. 

(a) Except as provided in paragraphs 
(b), (c), (d), (e), and (f) of this section, 
a motor vehicle or motor vehicle en-
gine may be imported under this sec-
tion by a certificate holder possessing 
a currently valid certificate of con-
formity only if: 

(1)(i) The vehicle or engine is six OP 
years old or older; or 

(ii) The vehicle was owned, purchased 
and used overseas by military or civil-
ian employees of the U.S. Government 
and 

(A) An ICI does not hold a currently 
valid certificate for that particular ve-
hicle; and 

(B) The Federal agency employing 
the owner of such vehicle determines 
that such owner is stationed in an 
overseas area which either prohibits 
the importation of U.S.-certified vehi-
cles or which does not have adequate 
repair facilities for U.S.-certified vehi-
cles; and 

(C) The Federal agency employing 
the personnel owning such vehicles de-
termines that such vehicles are eligible 
for shipment to the United States at 
U.S. Government expense; and 

(2) The certificate holder’s name has 
not been placed on a currently effec-
tive EPA list of certificate holders in-

eligible to import such modification/ 
test vehicles, as described in paragraph 
(j) of this section. 

(b) In calendar year 1988, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1983 
through 1987 may be imported under 
this section by a certificate holder if: 

(1) The certificate holder possesses a 
currently valid certificate of con-
formity for a vehicle or engine model 
originally produced in calendar years 
1987 or 1988 and the make (i.e., the 
OEM) and fuel type of such certified 
model is the same as the make and fuel 
type of the vehicle or engine being im-
ported under this section; and 

(2) The certificate holder’s name has 
not been placed on a currently effec-
tive EPA list of certificate holder’s in-
eligible to import such modification/ 
test vehicles, as described in paragraph 
(j) of this section. 

(c) In calendar year 1989, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1984 
through 1987 may be imported under 
this section by a certificate holder if: 

(1) The certificate holder possesses a 
currently valid certificate of con-
formity for a vehicle or engine model 
originally produced in calendar years 
1988 or 1989 and the make and fuel type 
of such certified model is the same as 
the make and fuel type of the vehicle 
or engine being imported under this 
section; and 

(2) The certificate holder’s name has 
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/ 
test vehicles, as described in paragraph 
(j) of this section, 

(d) In calendar year 1990, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1985 
through 1987 may be imported under 
this section by a certificate holder if: 

(1) The certificate holder possesses a 
currently valid certificate of con-
formity for a vehicle or engine model 
originally produced in calendar years 
1989 or 1990 and the make and fuel type 
of such certified model is the same as 
the make and fuel type of the vehicle 
or engine being imported under this 
section; and 
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(2) The certificate holder’s name has 
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/ 
test vehicles, as described in paragraph 
(j) of this section. 

(e) In calendar year 1991, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar years 1986 
and 1987 may be imported under this 
section by a certificate holder if: 

(1) The certificate holder possesses a 
currently valid certificate of con-
formity for a vehicle or engine model 
originally produced in calendar years 
1990 or 1991 and the make and fuel type 
of such certified model is the same as 
the make and fuel type of the vehicle 
or engine being imported under this 
section; and 

(2) The certificate holder’s name has 
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/ 
test vehicles, as described in paragraph 
(j) of this section. 

(f) In calendar year 1992, a motor ve-
hicle or motor vehicle engine origi-
nally produced in calendar year 1987 
may be imported under this section by 
a certificate holder if: 

(1) The certificate holder possesses a 
currently valid certificate of con-
formity for a vehicle or engine model 
originally produced in calendar year 
1991 or 1992 and the make and fuel type 
of such certified model is the same as 
the make and fuel type of the vehicle 
or engine being imported under this 
section; and 

(2) The certificate holder’s name has 
not been placed on a currently effec-
tive EPA list of certificate holders in-
eligible to import such modification/ 
test vehicles, as described in paragraph 
(j) of this section. 

(g) A motor vehicle or motor vehicle 
engine conditionally imported under 
this section may be finally admitted 
into the United States upon approval 
of the certificate holder’s application 
to the Administrator. Such application 
shall be made either by completing 
EPA forms or, if the applicant chooses, 
by submitting the data electronically 
to EPA’s computer, in accordance with 
EPA instructions. Such application 
shall contain: 

(1) The identification information re-
quired in § 85.1504; 

(2) An attestation by the certificate 
holder that the vehicle or engine has 
been modified and/emission tested in 
accordance with the FTP at a labora-
tory within the United States; 

(3) The results of any FTP; 
(4) The deterioration factor assigned 

by EPA; 
(5) The FTP results adjusted by the 

deterioration factor; 
(6) An attestation by the certificate 

holder that emission testing and devel-
opment of fuel economy data as re-
quired by § 85.1510 was performed after 
the vehicle or engine had been modified 
to conform to Department of Transpor-
tation safety standards; 

(7) All information required under 
§ 85.1510; 

(8) An attestation by the certificate 
holder that the certificate holder is re-
sponsible for the vehicle’s or engine’s 
compliance with Federal emission re-
quirements, regardless of whether the 
certificate holder owns the vehicle or 
engine imported under this section. 

(9) The name, address and telephone 
number of the person who the certifi-
cation holder prefers to receive EPA 
notification under § 85.1509(i). 

(10) For any vehicle imported in ac-
cordance with paragraphs (b) through 
(f) of this section, an attestation by the 
certificate holder that the vehicle is of 
the same make and fuel type as the ve-
hicle covered by a qualifying certifi-
cate as described in paragraphs (b) 
through (f) of this section, as applica-
ble. 

(11) Such other information as is 
deemed necessary by the Adminis-
trator. 

(h) EPA approval for final admission 
of a vehicle or engine under this sec-
tion shall be presumed not to have 
been granted if a vehicle’s final FTP 
results, adjusted by the deterioration 
factor, if applicable, do not comply 
with applicable emission standards. 

(i) Except as provided in § 85.1509(h), 
EPA approval for final admission of a 
vehicle or engine under this section 
shall be presumed to have been granted 
should the certificate holder not have 
received oral or written notice from 
EPA to the contrary within 15 working 
days of the date of EPA’s receipt of the 
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certificate holder’s application under 
§ 85.1509(g). Such EPA notice shall be 
made to an employee of the certificate 
holder. If application is made on EPA 
form, the date of a certified mail re-
ceipt shall be deemed to be the official 
date of notification to EPA. If applica-
tion is made by submitting the data 
electronically, the date of acceptance 
by EPA’s computer shall be deemed to 
be the official date of notification to 
EPA. During this 15 working day pe-
riod, the vehicle or engine must be 
stored at a location where the Admin-
istrator will have reasonable access to 
inspect the vehicle or engine. 

(j) EPA list of certificate holders ineli-
gible to import vehicles for modification/ 
test. EPA shall maintain a current list 
of certificate holders who have been de-
termined to be ineligible to import ve-
hicles or engines under this section. 
Such determinations shall be made in 
accordance with the criteria and proce-
dures in § 85.1513(e) of this subpart. 

(k) Inspections. Prior to final entry, 
vehicles or engines imported under this 
section are subject to special inspec-
tions as described in § 85.1506 with these 
additional provisions: 

(1) If a significant number of vehicles 
imported by a certificate holder fail to 
comply, in the judgment of the Admin-
istrator, with emission requirements 
upon inspection or retest, or if the cer-
tificate holder fails to comply with any 
provision of these regulations that per-
tain to vehicles imported pursuant to 
§ 85.1509, the certificate holder may be 
placed on the EPA list of certificate 
holders ineligible to import vehicles 
under this section as specified in para-
graph (j) of this section and § 85.1513(e); 

(2) Individual vehicles or engines 
which fail an FTP retest or inspection 
must be repaired and retested, as appli-
cable, to demonstrate compliance with 
emission requirements before final ad-
mission. 

(3) Unless otherwise specified by 
EPA, the costs of all retesting under 
this subsection, including transpor-
tation, shall be borne by the certificate 
holder. 

(l) In-Use inspection and testing. Vehi-
cles or engines imported under this sec-
tion may be tested or inspected by EPA 
at any time during the vehicle’s or en-
gine’s useful life in accordance with 

§ 85.1508 (a) and (b). If, in the judgment 
of the Administrator, a significant 
number of properly maintained and 
used vehicles or engines imported by 
the certificate holder fail to meet 
emission requirements, the name of the 
certificate holder may be placed on the 
EPA list of certificate holders ineli-
gible to import vehicles under the 
modification/test provision as specified 
in paragraph (j) of this section and 
§ 85.1513(e). 

§ 85.1510 Maintenance instructions, 
warranties, emission labeling and 
fuel economy requirements. 

The provisions of this section are ap-
plicable to all vehicles or engines im-
ported under the provisions of §§ 85.1505 
and 85.1509. 

(a) Maintenance instructions. (1) The 
certificate holder shall furnish to the 
purchaser or to the owner of each vehi-
cle or engine imported under § 85.1505 or 
§ 85.1509 of this section, written instruc-
tions for the maintenance and use of 
the vehicle or engine by the purchaser 
or owner. Each application for final ad-
mission of a vehicle or engine shall 
provide an attestation that such in-
structions have been or will be (if the 
ultimate producer is unknown) fur-
nished to the purchaser or owner of 
such vehicle or engine at the time of 
sale or redelivery. The certificate hold-
er shall maintain a record of having 
furnished such instructions. 

(2) For each vehicle or engine im-
ported under § 85.1509, the maintenance 
and use instructions shall be main-
tained in a file containing the records 
for that vehicle or engine. 

(3) Such instructions shall not con-
tain requirements more restrictive 
than those set forth in 40 CFR part 86, 
subpart A or subpart S, as applicable 
(Maintenance Instructions), and shall 
be in sufficient detail and clarity that 
an automotive mechanic of average 
training and ability can maintain or 
repair the vehicle or engine. 

(4) Certificate holders shall furnish 
with each vehicle or engine a list of the 
emission control parts, and emission- 
related parts added by the certificate 
holder and the emission control and 
emission related parts furnished by the 
OEM. 
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(b) Warranties. (1) Certificate holders 
shall provide to vehicle or engine own-
ers emission warranties identical to 
those required by sections 207 (a) and 
(b) of the Act and 40 CFR part 85, sub-
part V. The warranty period for each 
vehicle or engine shall commence on 
the date the vehicle or engine is deliv-
ered by the certificate holder to the ul-
timate purchaser or owner. 

(2) Certificate holders shall ensure 
that these warranties: 

(i) Are insured by a prepaid manda-
tory service insurance policy under-
written by an independent insurance 
company; 

(ii) Are transferable to each succes-
sive owner for the periods specified in 
sections 207 (a) and (b); and 

(iii) Provide that in the absence of a 
certificate holder’s facility being rea-
sonably available (i.e., within 50 miles) 
for performance of warranty repairs, 
such warranty repairs may be per-
formed anywhere. 

(3) Certificate holders shall attest in 
each application for final admission 
that such warranties will be or have 
been provided. Copies of such warran-
ties shall be maintained in a file con-
taining the records for that vehicle or 
engine. 

(c) Emission labeling. (1) The certifi-
cate holder shall affix a permanent leg-
ible label in a readily visible position 
in the engine compartment. The label 
shall meet all the requirements of part 
86 and shall contain the following 
statement ‘‘This vehicle or engine was 
originally produced in (month and year 
of original production). It has been im-
ported and modified by (certificate 
holder’s name, address and telephone 
number) to conform to U.S. emission 
regulations applicable to the (year) 
model year.’’ If the vehicle or engine is 
owned by the certificate holder at the 
time of importation, the label shall 
also state ‘‘this vehicle or engine is 
warranted for five years or 50,000 miles 
from the date of purchase, whichever 
comes first.’’ If the vehicle or engine is 
not owned by the certificate holder at 
the time of importation, the label shall 
state ‘‘this vehicle or engine is war-
ranted for five years or 50,000 miles 
from the date of release to the owner, 
whichever comes first.’’ For vehicles 
imported under § 85.1509, the label shall 

clearly state in bold letters that ‘‘this 
vehicle has not been manufactured 
under a certificate of conformity but 
meets EPA air pollution control re-
quirements under a modification/test 
program.’’ In addition, for all vehicles, 
the label shall contain the vacuum 
hose routing diagram applicable to the 
vehicles. 

(2) As part of the application to the 
Administrator for final admission of 
each individual vehicle or engine under 
§ 85.1509, the certificate holder shall 
maintain a copy of such label for each 
vehicle or engine in a file containing 
the records for that vehicle or engine. 
Certificate holders importing under 
§ 85.1505 or § 85.1509 shall attest to com-
pliance with the above labeling re-
quirements in each application for 
final admission. 

(d) Fuel economy labeling. (1) The cer-
tificate holder shall affix a fuel econ-
omy label that complies with the re-
quirements of 40 CFR part 600, subpart 
D. 

(2) For purposes of generating the 
fuel economy data to be incorporated 
on such label, each vehicle imported 
under § 85.1509 shall be considered to be 
a separate model type. 

(3) As part of the application to the 
Administrator for final admission of 
each individual vehicle or engine im-
ported under § 85.1509, the certificate 
holder shall maintain a copy of such 
label for each vehicle or engine in a file 
containing the records for that vehicle 
or engine. In each application for final 
admission of a vehicle or engine under 
§ 85.1505 or § 85.1509, the certificate hold-
er shall attest to compliance with the 
above labeling requirements. 

(e) Gas guzzler tax. (1) Certificate 
holders shall comply with any applica-
ble provisions of the Energy Tax Act of 
1978, 26 U.S.C. 4064, for every vehicle 
imported under §§ 85.1505 and 85.1509. 

(2) For vehicles not owned by the cer-
tificate holder, the certificate holder 
shall furnish to the vehicle owner ap-
plicable IRS forms (currently num-
bered 720 (Quarterly Federal Excise 
Tax) and 6197 (Fuel Economy Tax Com-
putation Form)) which relate to the 
collection of the gas guzzler tax under 
the Energy Tax Act of 1978, 26 U.S.C. 
4064. 
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(3) As part of the certificate holder’s 
application to EPA for final admission 
of each vehicle imported under § 85.1509, 
the certificate holder shall furnish any 
fuel economy data required by the En-
ergy Tax Act of 1978, 15 U.S.C. 4064. 

(f) Corporate Average Fuel Economy 
(CAFE). (1) Certificate holders shall 
comply with any applicable CAFE re-
quirements of the Energy Policy and 
Conservation Act, 15 U.S.C. 2001 et seq., 
and 40 CFR part 600, for all vehicles im-
ported under §§ 85.1505 and 85.1509. 

[52 FR 36156, Sept. 25, 1987, as amended at 64 
FR 23919, May 4, 1999] 

§ 85.1511 Exemptions and exclusions. 
(a) Individuals, as well as certificate 

holders, shall be eligible for importing 
vehicles into the United States under 
the provisions of this section, unless 
otherwise specified. 

(b) Notwithstanding any other re-
quirements of this subpart, a motor ve-
hicle or motor vehicle engine entitled 
to one of the temporary exemptions of 
this paragraph may be conditionally 
admitted into the United States if 
prior written approval for such condi-
tional admission is obtained from the 
Administrator. Conditional admission 
shall be under bond. A written request 
for approval from the Administrator 
shall contain the identification re-
quired in § 85.1504(a)(1) (except for 
§ 85.1504(a)(1)(v)) and information that 
indicates that the importer is entitled 
to the exemption. Noncompliance with 
provisions of this section may result in 
the forfeiture of the total amount of 
the bond or exporation of the vehicle or 
engine. The following temporary ex-
emptions are permitted by this para-
graph: 

(1) Exemption for repairs or alterations. 
Owners of fleet vehicles or engines may 
import such vehicles or engines solely 
for purposes of repairs or alterations. 
Such vehicles or engines may not be 
registered or licensed in the United 
States for use on public roads and high-
ways. They may not be sold or leased 
in the United States and must be ex-
ported upon completion of the repairs 
or alterations. 

(2) Testing exemption. Testing vehicles 
or engines may be imported by any per-
son subject to the requirements of 40 
CFR 85.1705 and 85.1708. Test vehicles or 

engines may be operated on and reg-
istered for use on public roads or high-
ways provided that the operation is an 
integral part of the test. The exemp-
tion shall be limited to a period not ex-
ceeding one year from the date of im-
portation unless a request is made by 
the appropriate importer concerning 
the vehicle in accordance with 
§ 85.1705(f) for a subsequent one-year pe-
riod. 

(3) Precertification exemption. Proto-
type vehicles for use in applying to 
EPA for certification may be imported 
by independent commercial importers 
subject to applicable provisions of 40 
CFR 85.1706 and the following require-
ments: 

(i) No more than one prototype vehi-
cle for each engine family for which an 
independent commercial importer is 
seeking certification shall be imported 
by each independent commercial im-
porter. 

(ii) Unless a certificate of conformity 
is issued for the prototype vehicle, the 
total amount of the bond shall be for-
feited or the vehicle must be exported 
within 180 days from the date of entry. 

(4) Display exemptions. (i) Vehicles or 
engines intended solely for display may 
be imported subject to the require-
ments of 40 CFR 85.1707. 

(ii) Display vehicles or engines may 
be imported by any person. Display ve-
hicles or engines may not be sold in the 
United States and may not be reg-
istered or licensed for use on or oper-
ated on public roads or highways in the 
United States, unless an applicable cer-
tificate of conformity has been re-
ceived. 

(c) Notwithstanding any other re-
quirements of this subpart, a motor ve-
hicle or motor vehicle engine may be 
finally admitted into the United States 
under this paragraph if prior written 
approval for such final admission is ob-
tained from the Administrator. Condi-
tional admission of these vehicles is 
not permitted for the purpose of ob-
taining written approval from the Ad-
ministrator. A request for approval 
shall contain the identification infor-
mation required in § 85.1504(a)(1) (ex-
cept for § 85.1504(a)(1)(v)) and informa-
tion that indicates that the importer is 
entitled to the exemption or exclusion. 
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The following exemptions or exclusions 
are permitted by this paragraph: 

(1) National security exemption. Vehi-
cles may be imported under the na-
tional security exemption found at 40 
CFR 85.1708. Only persons who are man-
ufacturers may import a vehicle under 
a national security exemption. 

(2) Hardship exemption. The Adminis-
trator may exempt on a case-by-case 
basis certain motor vehicles from Fed-
eral emission requirements to accom-
modate unforeseen cases of extreme 
hardship or extraordinary cir-
cumstances. Some examples are as fol-
lows: 

(i) Handicapped individuals who 
needs a special vehicle unavailable in a 
certified configuration; 

(ii) Individuals who purchase a vehi-
cle in a foreign country where resale is 
prohibited upon the departure of such 
as individual; 

(iii) Individuals emigrating from a 
foreign country to the U.S. in cir-
cumstances of severe hardship. 

(d) Foreign diplomatic and military 
personnel may import nonconforming 
vehicles without bond. At the time of 
admission, the importer shall submit 
to the Administrator the written re-
port required in § 85.1504(a)(1) (except 
for information required by 
§ 85.1504(a)(1)(v)). Such vehicles may 
not be be sold in the United States. 

(e) Racing exclusion. Racing vehicles 
may be imported by any person pro-
vided the vehicles meet one or more of 
the exclusion criteria specified in 40 
CFR 85.1703. Racing vehicles may not 
be registered or licensed for use on or 
operated on public roads and highways 
in the United States. 

(f) Exclusions/exemptions based on date 
of original manufacture. (1) Notwith-
standing any other requirements of 
this subpart, the following motor vehi-
cles or motor vehicle engines are ex-
cluded from the requirements of the 
Act in accordance with section 216(3) of 
the Act and may be imported by any 
person: 

(i) Gasoline-fueled light-duty vehi-
cles and light-duty trucks originally 
manufactured prior to January 1, 1968. 

(ii) Diesel-fueled light-duty vehicles 
originally manufactured prior to Janu-
ary 1, 1975. 

(iii) Diesel-fueled light-duty trucks 
originally manufactured prior to Janu-
ary 1, 1976. 

(iv) Motorcycles originally manufac-
tured prior to January 1, 1978. 

(v) Gasoline-fueled and diesel-fueled 
heavy-duty engines originally manu-
factured prior to January 1, 1970. 

(2) Notwithstanding any other re-
quirements of this subpart, a motor ve-
hicle or motor vehicle engine not sub-
ject to an exclusion under § 85.1511(f)(1) 
but greater than twenty OP years old 
is entitled to an exemption from the 
requirements of the Act, provided that 
it is imported into the United States 
by a certificate holder. At the time of 
admission, the certificate holder shall 
submit to the Administrator the writ-
ten report required in § 85.1504(a)(1) (ex-
cept for information required by 
§ 85.1504(a)(1)(v)). 

(g) Applications for exemptions and 
exclusions provided for in paragraphs 
(b) and (c) of this section shall be 
mailed to: Investigation/Imports Sec-
tion (EN–340F), Office of Mobile 
Sources, U.S. Environmental Protec-
tion Agency, Washington, DC 20460. 

(h) Vehicles conditionally or finally 
admitted under paragraphs (b)(2), 
(b)(4), (c)(1), (c)(2), and (f)(2) of this sec-
tion must still comply with all applica-
ble requirements, if any, of the Energy 
Tax Act of 1978, the Energy Policy and 
Conservation Act and any other Fed-
eral or state requirements. 

[52 FR 36156, Sept. 25, 1987; 52 FR 43827, Nov. 
16, 1987] 

§ 85.1512 Admission of catalyst and O2 
sensor-equipped vehicles. 

(a)(1) Notwithstanding other provi-
sions of this subpart, any person may 
conditionally import a vehicle which: 

(i) Was covered by a certificate of 
conformity at the time of original 
manufacture or had previously been ad-
mitted into the United States under 
§ 85.1505 or § 85.1509 (after June 30, 1988). 

(ii) Was certified, or previously ad-
mitted under § 85.1505 or § 85.1509 (after 
June 30, 1988), with a catalyst emission 
control system and/or O2 sensor; 

(iii) Is labeled in accordance with 40 
CFR part 86, subpart A or subpart S, 
or, where applicable, § 85.1510(c); and 

(iv) Has been driven outside the 
United States, Canada and Mexico or 
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such other countries as EPA may des-
ignate. 

(2) Such vehicle must be entered 
under bond pursuant to 19 CFR 12.73 
unless it is included in a catalyst and 
O2 sensor control program approved by 
the Administrator upon such terms as 
may be deemed appropriate. Catalyst 
and O2 sensor programs conducted by 
manufacturers may be approved each 
model year. 

(b) For the purpose of this section, 
‘‘catalyst and O2 sensor control pro-
gram’’ means a program instituted and 
maintained by a manufacturer, or any 
U.S. Government Agency for the pur-
pose of preservation, replacement, or 
initial installation of catalytic con-
verters and cleaning and/or replace-
ment of O2 sensors and, if applicable, 
restricted fuel filler inlets. 

(c) For the purpose of this section, 
‘‘driven outside the United States, Can-
ada and Mexico’’ does not include mile-
age accumulated on vehicles solely 
under the control of manufacturers of 
new motor vehicles or engines for the 
purpose of vehicle testing and adjust-
ment, and preparation for shipment to 
the United States. 

(d) Vehicles conditionally imported 
pursuant to this section and under 
bond must be modified in accordance 
with the certificate of conformity ap-
plicable at the time of manufacture. In 
the case of vehicles previously im-
ported under § 85.1509 or § 85.1504 (prior 
to July 1, 1988), the replacement cata-
lyst and O2 sensor, if applicable, must 
be equivalent (in terms of emission re-
duction) to the original catalyst and O2 
sensor. Such vehicles may be granted 
final admission upon application to the 
Administrator, on forms specified by 
the Administrator. Such application 
shall contain the information required 
in § 85.1504(a)(1) (i) through (v) and shall 
contain both an attestation by a quali-
fied mechanic that the catalyst has 
been replaced and the O2 sensor has 
been replaced, if necessary, and that 
both parts are functioning properly, 
and a copy of the invoice for parts and 
labor. 

[52 FR 36156, Sept. 25, 1987, as amended at 64 
FR 23919, May 4, 1999] 

§ 85.1513 Prohibited acts; penalties. 
(a) The importation of a motor vehi-

cle or motor vehicle engine which is 
not covered by a certificate of con-
formity other than in accordance with 
this subpart and the entry regulations 
of the U.S. Customs Service at 19 CFR 
12.73 is prohibited. Failure to comply 
with this section is a violation of sec-
tion 203(a)(1) of the Act. 

(b) Unless otherwise permitted by 
this subpart, during a period of condi-
tional admission, the importer of a ve-
hicle shall not: 

(1) Operate the vehicle on streets or 
highways, 

(2) Sell or offer the vehicle or engine 
for sale, or 

(3) Store the vehicle on the premises 
of a dealer. 

(c) Any vehicle or engine condi-
tionally admitted pursuant to § 85.1504, 
§ 85.1511 or § 85.1512, and not granted 
final admission within 120 days of such 
conditional admission, or within such 
additional time as the U.S. Customs 
Service may allow, shall be deemed to 
be unlawfully imported into the United 
States in violation of section 203(a)(1) 
of the Act, unless such vehicle or en-
gine shall have been delivered to the 
U.S. Customs Service for export or 
other disposition under applicable Cus-
toms laws and regulations. Any vehi-
cles or engines not so delivered shall be 
subject to seizure by the U.S. Customs 
Service. 

(d) Any importer who violates sec-
tion 203(a)(1) of the Act is subject to a 
civil penalty under section 205 of the 
Act of not more than $32,500 for each 
vehicle or engine subject to the viola-
tion. In addition to the penalty pro-
vided in the Act, where applicable, 
under the exemption provisions of 
§ 85.1511(b), or under § 85.1512, any per-
son or entity who fails to deliver such 
vehicle or engine to the U.S. Customs 
Service is liable for liquidated damages 
in the amount of the bond required by 
applicable Customs laws and regula-
tions. 

(e)(1) A certificate holder whose vehi-
cles or engines imported under § 85.1505 
or § 85.1509 fail to conform to Federal 
emission requirements after modifica-
tion and/or testing under the Federal 
Test Procedure (FTP) or who fails to 
comply with applicable provisions of 
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this subpart, may, in addition to any 
other applicable sanctions and pen-
alties, be subject to any, or all, of the 
following sanctions: 

(i) The certificate holder’s currently 
held certificates of conformity may be 
revoked or suspended; 

(ii) The certificate holder may be 
deemed ineligible to apply for new cer-
tificates for up to 3 years; and 

(iii) The certificate holder may be 
deemed ineligible to import vehicles or 
engines under § 85.1509 in the future and 
be placed on a list of certificate holders 
ineligible to import vehicles or engines 
under the provisions of § 85.1509. 

(2) Grounds for the actions described 
in paragraph (e)(1) of this section shall 
include, but not be limited to, the fol-
lowing: 

(i) Action or inaction by the certifi-
cate holder or the laboratory per-
forming the FTP on behalf of the cer-
tificate holder which results in fraudu-
lent, deceitful or grossly inaccurate 
representation of any fact or condition 
which affects a vehicle’s or engine’s 
eligibility for admission to the U.S. 
under this subpart; 

(ii) Failure of a significant number of 
vehicles or engines imported to comply 
with Federal emission requirements 
upon EPA inspection or retest; or 

(iii) Failure by a certificate holder to 
comply with requirements of this sub-
part. 

(3) The following procedures govern 
any decision to suspend, revoke, or 
refuse to issue certificates under this 
subpart: 

(i) When grounds appear to exist for 
the actions described in paragraph 
(e)(1) of this section, the Administrator 
shall notify the certificate holder in 
writing of any intended suspension or 
revocation of a certificate, proposed in-
eligibility to apply for new certificates, 
or intended suspension of eligibility to 
conduct modification/testing under 
§ 85.1509, and the grounds for such ac-
tion. 

(ii) Except as provided by paragraph 
(e)(3)(iv) of this section, the certificate 
holder must take the following actions 
before the Administrator will consider 
withdrawing notice of intent to sus-
pend or revoke the certificate holder’s 
certificate or the certificate holder’s 

eligibility to perform modification/ 
testing under § 85.1509: 

(A) Submit a written report to the 
Administrator which identifies the rea-
son for the noncompliance of the vehi-
cle or engines, describes the proposed 
remedy, including a description of any 
proposed quality control and/or quality 
assurance measures to be taken by the 
certificate holder to prevent the future 
occurrence of the problem, and states 
the date on which the remedies will be 
implemented; or 

(B) Demonstrate that the vehicles or 
engines do in fact comply with applica-
ble regulations in this chapter by re-
testing such vehicles or engines in ac-
cordance with the FTP. 

(iii) A certificate holder may request 
within 15 calendar days of the Adminis-
trator’s notice of intent to suspend or 
revoke a certificate holder’s eligibility 
to perform modification/testing or cer-
tificate that the Administrator grant 
such certificate holder a hearing: 

(A) As to whether the tests have been 
properly conducted, 

(B) As to any substantial factual 
issue raised by the Administrator’s 
proposed action. 

(iv) If, after the Administrator noti-
fies a certificate holder of his/her in-
tent to suspend or revoke a certificate 
holder’s certificate of conformity or its 
eligibility to perform modification/ 
testing under § 85.1509 and prior to any 
final suspension or revocation, the cer-
tificate holder demonstrates to the Ad-
ministrator’s satisfaction that the de-
cision to initiate suspension or revoca-
tion of the certificate or eligibility to 
perform modification/testing under 
§ 85.1509 was based on erroneous infor-
mation, the Administrator will with-
draw the notice of intent. 

(4) Hearings on suspensions and rev-
ocations of certificates of conformity 
or of eligibility to perform modifica-
tion/testing under § 85.1509 shall be held 
in accordance with the following: 

(i) Applicability. The procedures pre-
scribed by this section shall apply 
whenever a certificate holder requests 
a hearing pursuant to subsection 
(e)(3)(iii). 

(ii) Hearing under paragraph 
(e)(3)(iii) of this section shall be held in 
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accordance with the procedures out-
lined in § 88.613, where applicable, pro-
vided that where § 86.612 is referred to 
in § 86.613: Section 86.612(a) is replaced 
by § 85.1513(d)(2); and § 86.612(i) is re-
placed by § 85.1513(d)(3)(iii). 

(5) When a hearing is requested under 
this paragraph and it clearly appears 
from the data or other information 
contained in the request for a hearing, 
or submitted at the hearing, that there 
is no genuine and substantial question 
of fact with respect to the issue of 
whether the certificate holder failed to 
comply with this subpart, the Adminis-
trator will enter an order denying the 
request for a hearing, or terminating 
the hearing, and suspending or revok-
ing the certificate of conformity or the 
certificate holder’s eligibility to per-
form modification/testing under 
§ 85.1509. 

(6) In lieu of requesting a hearing 
under paragraph (e)(3)(iii) of this sec-
tion, a certificate holder may respond 
in writing to EPA’s charges in the no-
tice of intent to suspend or revoke. 
Such a written response must be re-
ceived by EPA within 30 days of the 
date of EPA’s notice of intent. No final 
decision to suspend or revoke will be 
made before that time. 

[52 FR 36156, Sept. 25, 1987, as amended at 70 
FR 40430, July 13, 2005] 

§ 85.1514 Treatment of confidential in-
formation. 

(a) Any importer may assert that 
some or all of the information sub-
mitted pursuant to this subpart is enti-
tled to confidential treatment as pro-
vided by 40 CFR part 2, subpart B. 

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to EPA. 

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, an importer must indicate 
clearly the items of information 
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. Furthermore, EPA requests, 
but does not require, that the sub-
mitter also provide a second copy of its 
submittal from which all confidential 
information has been deleted. If a need 
arises to publicly release nonconfiden-
tial information, EPA will assume that 

the submitter has accurately deleted 
the confidential information from this 
second copy. 

(d) If a claim is made that some or all 
of the information submitted pursuant 
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will 
be disclosed by the Administrator only 
to the extent and by means of the pro-
cedures set forth in part 2, subpart B, 
of this chapter. 

(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by EPA without further no-
tice to the submitter. 

§ 85.1515 Emission standards and test 
procedures applicable to imported 
nonconforming motor vehicles and 
motor vehicle engines. 

(a) Notwithstanding any other re-
quirements of this subpart, any motor 
vehicle or motor vehicle engine condi-
tionally imported pursuant to § 85.1505 
or § 85.1509 and required to be emission 
tested shall be tested using the FCT at 
40 CFR part 86 applicable to current 
model year motor vehicles and motor 
vehicle engines at the time of testing. 

(b) The emission standards applicable 
to nonconforming light-duty vehicles 
and light-duty trucks imported pursu-
ant to this subpart are outlined in ta-
bles 1 and 2 of this section, respec-
tively. The useful life as specified in 
tables 1 and 2 of this section is applica-
ble to imported light-duty vehicles and 
light-duty trucks, respectively. 

(c)(1) Nonconforming motor vehicles 
or motor vehicle engines of 1994 OP 
model year and later conditionally im-
ported pursuant to § 85.1505 or § 85.1509 
shall meet all of the emission stand-
ards specified in 40 CFR part 86 for the 
OP year of the vehicle or motor vehicle 
engine. At the option of the ICI, the 
nonconforming motor vehicle may 
comply with the emissions standards in 
40 CFR 86.1708–99 or 86.1709–99, as appli-
cable to a light-duty vehicle or light 
light-duty truck, in lieu of the other-
wise applicable emissions standards 
specified in 40 CFR part 86 for the OP 
year of the vehicle. The provisions of 40 
CFR 86.1710–99 do not apply to imported 
nonconforming motor vehicles. The 
useful life specified in 40 CFR part 86 
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for the OP year of the motor vehicle or 
motor vehicle engine is applicable 
where useful life is not designated in 
this subpart. 

(2)(i) Nonconforming light-duty vehi-
cles and light light-duty trucks (LDV/ 
LLDTs) originally manufactured in OP 
years 2004, 2005 or 2006 must meet the 
FTP exhaust emission standards of bin 
9 in Tables S04–1 and S04–2 in 40 CFR 
86.1811–04 and the evaporative emission 
standards for light-duty vehicles and 
light light-duty trucks specified in 40 
CFR 86.1811–01(e)(5). 

(ii) Nonconforming LDT3s and LDT4s 
(HLDTs) and medium-duty passenger 
vehicles (MDPVs) originally manufac-
tured in OP years 2004 through 2006 
must meet the FTP exhaust emission 
standards of bin 10 in Tables S04–1 and 
S04–2 in 40 CFR 86.1811–04 and the appli-
cable evaporative emission standards 
specified in 40 CFR 86.1811–04(e)(5). For 
2004 OP year HLDTs and MDPVs where 
modifications commence on the first 
vehicle of a test group before December 
21, 2003, this requirement does not 
apply to the 2004 OP year. ICIs opting 
to bring all of their 2004 OP year 
HLDTs and MDPVs into compliance 
with the exhaust emission standards of 
bin 10 in Tables S04–1 and S04–2 in 40 
CFR 86.1811–04 , may use the optional 
higher NMOG values for their 2004–2006 
OP year LDT2s and 2004–2008 LDT4s. 

(iii) Nonconforming LDT3s and 
LDT4s (HLDTs) and medium-duty pas-
senger vehicles (MDPVs) originally 
manufactured in OP years 2007 and 2008 
must meet the FTP exhaust emission 
standards of bin 8 in Tables S04–1 and 
S04–2 in 40 CFR 86.1811–04 and the appli-
cable evaporative standards specified 
in 40 CFR 86.1811–04(e)(5). 

(iv) Nonconforming LDV/LDTs origi-
nally manufactured in OP years 2007 
and later and nonconforming HLDTs 
and MDPVs originally manufactured in 
OP years 2009 and later must meet the 
FTP exhaust emission standards of bin 
5 in Tables S04–1 and S04–2 in 40 CFR 
86.1811–04, and the evaporative stand-
ards specified in 40 CFR 86.1811(e)(1) 
through (e)(4). 

(v) ICIs are exempt from the Tier 2 
and the interim non-Tier2 phase-in in-
termediate percentage requirements 
for exhaust, evaporative, and refueling 

emissions described in 40 CFR 86.1811– 
04. 

(vi) In cases where multiple stand-
ards exist in a given model year in 40 
CFR part 86 due to phase-in require-
ments of new standards, the applicable 
standards for motor vehicle engines re-
quired to be certified to engine-based 
standards are the least stringent stand-
ards applicable to the engine type for 
the OP year. 

(vii) Nonconforming LDV/LLDTs 
originally manufactured in OP years 
2009 and later must meet the evapo-
rative emission standards in Table S09– 
1 in 40 CFR 86.1811–09(e). However, LDV/ 
LLDTs originally manufactured in OP 
years 2009 and 2010 and imported by 
ICIs who qualify as small volume man-
ufacturers as defined in 40 CFR 86.1838– 
01 are exempt from the LDV/LLDT 
evaporative emission standards in 
Table S09–1 in 40 CFR 86.1811–09(e), but 
must comply with the Tier 2 evapo-
rative emission standards in Table S04– 
3 in 40 CFR 86.1811–04(e). 

(viii) Nonconforming HLDTs and 
MDPVs originally manufactured in OP 
years 2010 and later must meet the 
evaporative emission standards in 
Table S09–1 in 40 CFR 86.1811–09(e). 
However, HLDTs and MDPVs origi-
nally manufactured in OP years 2010 
and 2011 and imported by ICIs, who 
qualify as small volume manufacturers 
as defined in 40 CFR 86.1838–01, are ex-
empt from the HLDTs and MDPVs 
evaporative emission standards in 
Table S09–1 in 40 CFR 86.1811–09(e), but 
must comply with the Tier 2 evapo-
rative emission standards in Table S04– 
3 in 40 CFR 86.1811–04(e). 

(3)(i) As an option to the require-
ments of paragraph (c)(2) of this sec-
tion, independent commercial import-
ers may elect to meet lower bins in Ta-
bles S04–1 and S04–2 of 40 CFR 86.1811– 
04 than specified in paragraph (c)(2) of 
this section and bank or sell credits as 
permitted in 40 CFR 86.1860–04 and 40 
CFR 86.1861–04. An ICI may not meet 
higher bins in Tables S04–1 and S04–2 of 
40 CFR 86.1811–04 than specified in 
paragraph (c)(2) of this section unless 
it demonstrates to the Administrator 
at the time of certification that it has 
obtained appropriate and sufficient 
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NOX credits from another manufac-
turer, or has generated them in a pre-
vious model year or in the current 
model year and not transferred them to 
another manufacturer or used them to 
address other vehicles as permitted in 
40 CFR 86.1860–04 and 40 CFR 86.1861–04. 

(ii) Where an ICI desires to obtain a 
certificate of conformity using a bin 
higher than specified in paragraph 
(c)(2) of this section, but does not have 
sufficient credits to cover vehicles pro-
duced under such certificate, the Ad-
ministrator may issue such certificate 
if the ICI has also obtained a certifi-
cate of conformity for vehicles cer-
tified using a bin lower than that re-
quired under paragraph (c)(2) of this 
section. The ICI may then produce ve-
hicles to the higher bin only to the ex-
tent that it has generated sufficient 
credits from vehicles certified to the 
lower bin during the same model year. 

(4) [Reserved] 
(5) Except for the situation where an 

ICI desires to bank, sell or use NOX 
credits as described in paragraph (c)(3) 
of this section, the requirements of 40 
CFR 86.1811–04 related to fleet average 
NOX standards and requirements to 
comply with such standards do not 
apply to vehicles modified under this 
subpart. 

(6) ICIs using bins higher than those 
specified in paragraph (c)(2) of this sec-
tion must monitor their production so 
that they do not produce more vehicles 
certified to the standards of such bins 
than their available credits can cover. 
ICIs must not have a credit deficit at 
the end of a model year and are not 
permitted to use the deficit 
carryforward provisions provided in 40 
CFR 86.1860–04(e). 

(7) The Administrator may condition 
the certificates of conformity issued to 
ICIs as necessary to ensure that vehi-
cles subject to paragraph (c) of this 
section comply with the appropriate 
average NOX standard for each model 
year. 

(8)(i) Nonconforming LDV/LLDTs 
originally manufactured in OP years 
2010 and later must meet the cold tem-
perature NHMC emission standards in 
Table S10–1 in 40 CFR 86.1811–10(g). 

(ii) Nonconforming HLDTs and 
MDPVs originally manufactured in OP 
years 2012 and later must meet the cold 

temperature NHMC emission standards 
in Table S10–1 in 40 CFR 86.1811–10(g). 

(iii) ICIs, which qualify as small vol-
ume manufacturers, are exempt from 
the cold temperature NMHC phase-in 
intermediate percentage requirements 
described in 40 CFR 86.1811–10(g)(3). See 
40 CFR 86.1811–04(k)(5)(vi) and (vii). 

(iv) As an alternative to the require-
ments of paragraphs (c)(8)(i) and (ii) of 
this section, ICIs may elect to meet a 
cold temperature NMHC family emis-
sion level below the cold temperature 
NMHC fleet average standards specified 
in Table S10–1 of 40 CFR 86.1811–10 and 
bank or sell credits as permitted in 40 
CFR 86.1864–10. An ICI may not meet a 
higher cold temperature NMHC family 
emission level than the fleet average 
standards in Table S10–1 of 40 CFR 
86.1811–10 as specified in paragraphs 
(c)(8)(i) and (ii) of this section, unless 
it demonstrates to the Administrator 
at the time of certification that it has 
obtained appropriate and sufficient 
NMHC credits from another manufac-
turer, or has generated them in a pre-
vious model year or in the current 
model year and not traded them to an-
other manufacturer or used them to 
address other vehicles as permitted in 
40 CFR 86.1864–10. 

(v) Where an ICI desires to obtain a 
certificate of conformity using a high-
er cold temperature NMHC family 
emission level than specified in para-
graphs (c)(8)(i) and (ii) of this section, 
but does not have sufficient credits to 
cover vehicles imported under such 
certificate, the Administrator may 
issue such certificate if the ICI has also 
obtained a certificate of conformity for 
vehicles certified using a cold tempera-
ture NMHC family emission level lower 
than that required under paragraphs 
(c)(8)(i) and (ii) of this section. The ICI 
may then import vehicles to the higher 
cold temperature NMHC family emis-
sion level only to the extent that it has 
generated sufficient credits from vehi-
cles certified to a family emission level 
lower than the cold temperature NMHC 
fleet average standard during the same 
model year. 

(vi) ICIs using cold temperature 
NMHC family emission levels higher 
than the cold temperature NMHC fleet 
average standards specified in para-
graphs (c)(8)(i) and (ii) of this section 

VerDate Mar<15>2010 08:59 Aug 26, 2010 Jkt 220160 PO 00000 Frm 00059 Fmt 8010 Sfmt 8010 Y:\SGML\220160.XXX 220160w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



50 

40 CFR Ch. I (7–1–10 Edition) § 85.1515 

must monitor their imports so that 
they do not import more vehicles cer-
tified to such family emission levels 
than their available credits can cover. 
ICIs must not have a credit deficit at 
the end of a model year and are not 
permitted to use the deficit 
carryforward provisions provided in 40 
CFR 86.1864–10. 

(vii) The Administrator may condi-
tion the certificates of conformity 

issued to ICIs as necessary to ensure 
that vehicles subject to this paragraph 
(c)(8) comply with the applicable cold 
temperature NMHC fleet average 
standard for each model year. 

(d) Except as provided in paragraph 
(c) of this section, ICI’s must not par-
ticipate in emission-related programs 
for emissions averaging, banking and 
trading, or nonconformance penalties. 

TABLE 1 TO § 85.1515—EMISSION STANDARDS APPLICABLE TO IMPORTED LIGHT-DUTY MOTOR 
VEHICLES 1,2,3 

OP Year Hydrocarbon Carbon 
monoxide 

Oxides of 
nitrogen Particulate Diesel 

hydrocarbon 
Evaporative 
(years/miles) 

Useful 
life 

1968–76 ........ 1.5 gpm 15 gpm 3.1 gpm 6.0 g/test 5/50,000 
1977–79 ........ 1.5 gpm 15 gpm 2.0 gpm 6.0 g/test 5/50,000 
1980 .............. 0.41 gpm 7.0 gpm 2.0 gpm 6.0 g/test 5/50,000 
1981 .............. 0.41 gpm 3.4 gpm 1.0 gpm 2.0 g/test 5/50,000 
1982–86 ........ 0.41 gpm 3.4 gpm 1.0 gpm 0.60 gpm 2.0 g/test 5/50,000 
1987–93 ........ 0.41 gpm 3.4 gpm 1.0 gpm 0.20 gpm 2.0 g/test 5/50,000 
1994 and later (4) (4) (4) (4) (4) (4) 

1 Diesel particulate standards apply only to diesel fueled light-duty vehicles. Evaporative hydrocarbon standards apply only to 
non-diesel fueled light-duty vehicles. For alternative fueled light-duty vehicles, the evaporative hydrocarbon standard is inter-
preted as organic material hydrocarbon equivalent grams carbon per test, as applicable. 

2 No crankcase emissions shall be discharged into the ambient atmosphere from any non-diesel fueled light-duty vehicle. 
3 All light-duty vehicles shall meet the applicable emission standards at both low and high-altitudes according to the procedures 

specified in 40 CFR part 86 for current model year motor vehicles at the time of testing. 
4 Specified in 40 CFR part 86 for the OP year of the vehicle, per 85.1515(c). 

TABLE 2—EMISSION STANDARDS APPLICABLE TO IMPORTED LIGHT-DUTY TRUCKS 1,2,3,4,5 

OP year Hydrocarbon Carbon mon-
oxide 

Oxides of ni-
trogen Particulate Diesel hydro-

carbon 
Evaporative 
(years/miles) 

Useful 
life 

1968–78 ........ 2.0 gpm 20 gpm 3.1 gpm 6.0 g/test 5/50,000 
1979–80 ........ 1.7 gpm 18 gpm 2.3 gpm 6.0 g/test 5/50,000 
1981 .............. 1.7 gpm 18 gpm 2.3 gpm 2.0 g/test 5/50,000 
1982–83 ........ 1.7 gpm 

(2.0) 
18 gpm 
(26) 

2.3 gpm 
(2.3) 

0.60 gpm 
(0.60) 

2.0 g/test 
(2.6) 

5/50,000 

1984 .............. 0.80 gpm 
(1.0) 

10 gpm 
(14) 

2.3 gpm 
(2.3) 

0.60 gpm 
(0.60) 

2.0 g/test 
(2.6) 

5/50,000 

1985–86 ........ 0.80 gpm 
(1.0) 

10 gpm 
(14) 

2.3 gpm 
(2.3) 

0.60 gpm 
(0.60) 

2.0 g/test 
(2.6) 

11/120,000 

1987 .............. 0.80 gpm 
(1.0) 

10 gpm 
(14) 

2.3 gpm 
(2.3) 

0.26 gpm 
(0.26) 

2.0 g/test 
(2.6) 

11/120,000 

1988–89 ........ 0.80 gpm 
(1.0) 

10 gpm 
(14) 

1.2 gpm6 
(1.2) 

0.26 gpm7 
(2.0) 

2.0 g/test 
(2.6) 

11/120,000 

0.80 gpm 
(1.0) 

10 gpm 
(14) 

1.7 gpm6 
(1.7) 

0.45 gpm7 
(0.26) 

2.0 g/test 
(2.6) 

11/120,000 

0.80 gpm 
(1.0) 

10 gpm 
(14) 

2.3 gpm6 
(2.3) 

0.45 gpm7 
(0.26) 

2.0 g/test 
(2.6) 

11/120,000 

1990–93 ........ 0.80 gpm 
(1.0) 

10 gpm 
(14) 

1.2 gpm8 
(1.2) 

0.26 gpm7 
(0.26) 

2.0 g/test 
(2.6) 

11/120,000 

0.80 gpm 
(1.0) 

10 gpm 
(14) 

1.7 gpm8 
(1.7) 

0.45 gpm7 
(0.26) 

2.0 g/test 
(2.6) 

11/120,000 

1994 and later (9) (9) (9) (9) (9) (9) 

1 Diesel particulate standards apply only to diesel fueled light-duty trucks. Evaporative hydrocarbon standards apply only to 
non-diesel fueled light-duty trucks. For alternative fueled light-duty trucks, the evaporative hydrocarbon standard is interpreted as 
organic material hydrocarbon equivalent grams carbon per test, as applicable. 

2 No crankcase emissions shall be discharged into the ambient atmosphere from any non-diesel fueled light-duty truck. 
3 A carbon monoxide standard of 0.50% of exhaust flow at curb idle is applicable to all 1984 and later model year light-duty 

trucks sold to, or owned by, an importer for principal use at other than a designated high-altitude location. This requirement is ef-
fective for light-duty trucks sold to, or owned by an importer for principal use at a designated high-altitude location beginning with 
the 1988 model year. 

4 All 1982 OP year and later light-duty trucks sold to, or owned by, an importer for principal use at a designated high-altitude 
location shall meet high-altitude emission standards according to the requirements specified in 40 CFR part 86 for current model 
year light-duty trucks at the time of testing. 

5 Standards in parentheses apply to motor vehicles sold to, or owned by, an importer for principal use at a designated high-alti-
tude location. These standards must be met at high-altitude according to the procedures specified in 40 CFR part 86 for current 
model year motor vehicles at the time of testing. 
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6 The oxides of nitrogen standard of 1.2 gpm applies to light-duty trucks up to and including 3,750 pounds loaded vehicle 
weight and 6,000 pounds or less gross vehicle weight the 1.7 gpm standard applies to light-duty trucks greater than 3,750 pound 
loaded vehicle weight and 6,000 pounds or less gross vehicle weight; the 2.3 gpm standard applies to light-duty trucks 6,001 
pounds gross vehicle weight and greater. 

7 The diesel particulate standard of 0.26 gpm applies to light-duty trucks up to and including 3,750 pounds loaded vehicle 
weight; the 0.45 gpm standard applies to light-duty trucks 3,751 pounds and greater loaded vehicle weight. 

8 The oxides of nitrogen standard of 1.2 gpm applies to light-duty trucks up to and including 3,750 pounds loaded vehicle 
weight; the 1.7 gpm standard applies to light-duty trucks 3,751 pounds and greater loaded vehicle weight. 

9 Specified in 40 CFR part 86 for the OP year of the vehicle, per 85.1515(c). 

[61 FR 5842, Feb. 14, 1996, as amended at 62 FR 31232, June 6, 1997; 63 FR 964, Jan. 7, 1998; 65 
FR 6847, Feb. 10, 2000; 70 FR 40430, July 13, 2005; 72 FR 8560, Apri. 27, 2007] 

Subpart Q [Reserved] 

Subpart R—Exclusion and Exemp-
tion of Motor Vehicles and 
Motor Vehicle Engines 

AUTHORITY: Secs. 208(b)(1), 216(2), and 301, 
Clean Air Act (42 U.S.C. 7522, 7550, and 7061). 

SOURCE: 39 FR 32611, Sept. 10, 1974, unless 
otherwise noted. 

§ 85.1701 General applicability. 
(a) The provisions of this subpart re-

garding exemption are applicable to 
new and in-use motor vehicles and 
motor vehicle engines. 

(b) The provisions of this subpart re-
garding exclusion are applicable after 
the effective date of these regulations. 

(c) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new 
light-duty vehicles, light-duty trucks, 
and Otto-cycle complete heavy-duty 
vehicles under the provisions of 40 CFR 
part 86, subpart S. 

[39 FR 32611, Sept. 10, 1974, as amended at 64 
FR 23919, May 4, 1999; 65 FR 59943, Oct. 6, 
2000] 

§ 85.1702 Definitions. 
(a) As used in this subpart, all terms 

not defined herein shall have the mean-
ing given them in the Act: 

(1) Export exemption means an exemp-
tion granted by statute under section 
203(b)(3) of the Act for the purpose of 
exporting new motor vehicles or new 
motor vehicle engines. 

(2) National security exemption means 
an exemption which may be granted 
under section 203(b)(1) of the Act for 
the purpose of national security. 

(3) Pre-certification vehicle means an 
uncertified vehicle which a manufac-

turer employs in fleets from year to 
year in the ordinary course of business 
for product development, production 
method assessment, and market pro-
motion purposes, but in a manner not 
involving lease or sale. 

(4) Pre-certification vehicle engine 
means an uncertified heavy-duty en-
gine owned by a manufacturer and used 
in a manner not involving lease or sale 
in a vehicle employed from year to 
year in the ordinary course of business 
for product development, production 
method assessment and market pro-
motion purposes. 

(5) Testing exemption means an exemp-
tion which may be granted under sec-
tion 203(b)(1) for the purpose of re-
search investigations, studies, dem-
onstrations or training, but not includ-
ing national security. 

[39 FR 32611, Sept. 10, 1974, as amended at 45 
FR 13733, Mar. 3, 1980; 47 FR 30484, July 14, 
1982] 

§ 85.1703 Definition of motor vehicle. 

(a) For the purpose of determining 
the applicability of section 216(2), a ve-
hicle which is self-propelled and capa-
ble of transporting a person or persons 
or any material or any permanently or 
temporarily affixed apparatus shall be 
deemed a motor vehicle, unless any one 
or more of the criteria set forth below 
are met, in which case the vehicle shall 
be deemed not a motor vehicle: 

(1) The vehicle cannot exceed a max-
imum speed of 25 miles per hour over 
level, paved surfaces; or 

(2) The vehicle lacks features cus-
tomarily associated with safe and prac-
tical street or highway use, such fea-
tures including, but not being limited 
to, a reverse gear (except in the case of 
motorcycles), a differential, or safety 
features required by state and/or fed-
eral law; or 
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(3) The vehicle exhibits features 
which render its use on a street or 
highway unsafe, impractical, or highly 
unlikely, such features including, but 
not being limited to, tracked road con-
tact means, an inordinate size, or fea-
tures ordinarily associated with mili-
tary combat or tactical vehicles such 
as armor and/or weaponry. 

(b) [Reserved] 

[39 FR 32611, Sept. 10, 1974, as amended at 45 
FR 13733, Mar. 3, 1980; 73 FR 59178, Oct. 8, 
2008; 75 FR 22977, Apr. 30, 2010] 

§ 85.1704 Who may request an exemp-
tion. 

(a) Any person may request a testing 
exemption. 

(b) Any manufacturer may request a 
national security exemption under 
§ 85.1708. 

(c) For manufacturers, vehicles or en-
gines for export purposes are exempt 
without application, subject to the pro-
visions of § 85.1709. For eligible manu-
facturers, as determined by § 85.1706, 
vehicles or engines for pre-certification 
purposes are exempt without applica-
tion, subject to the provisions of 
§ 85.1706(a). 

[45 FR 13733, Mar. 3, 1980, as amended at 47 
FR 30484, July 14, 1982] 

§ 85.1705 Testing exemption. 
(a) Any person requesting a testing 

exemption must demonstrate the fol-
lowing: 

(1) That the proposed test program 
has a purpose which constitutes an ap-
propriate basis for an exemption in ac-
cordance with section 203(b)(1); 

(2) That the proposed test program 
necessitates the granting of an exemp-
tion; 

(3) That the proposed test program 
exhibits reasonableness in scope; and 

(4) That the proposed test program 
exhibits a degree of control consonant 
with the purpose of the program and 
the Environmental Protection Agen-
cy’s (hereafter EPA) monitoring re-
quirements. Paragraphs (b), (c), (d), 
and (e) of this section describe what 
constitutes a sufficient demonstration 
for each of the four above identified 
elements. 

(b) With respect to the purpose of the 
proposed test program, an appropriate 
purpose is one which is consistent with 

one or more of the bases for exemption 
set forth under section 203(b)(1), name-
ly, research, investigations, studies, 
demonstrations, or training, but not 
including national security. A concise 
statement of purpose is a required item 
of information. 

(c) With respect to the necessity that 
an exemption be granted, necessity 
arises from an inability to achieve the 
stated purpose in a practicable manner 
without performing or causing to be 
performed one or more of the prohib-
ited acts under section 203(a). In appro-
priate circumstances time constraints 
may be a sufficient basis for necessity, 
but the cost of certification alone, in 
the absence of extraordinary cir-
cumstances, is not a basis for neces-
sity. 

(d) With respect to reasonableness, a 
test program must exhibit a duration 
of reasonable length and affect a rea-
sonable number of vehicles or engines. 
In this regard, required items of infor-
mation include: 

(1) An estimate of the program’s du-
ration; 

(2) The maximum number of vehicles 
or engines involved; and 

(e) With respect to control, the test 
program must incorporate procedures 
consistent with the purpose of the test 
and be capable of affording EPA moni-
toring capability. As a minimum, re-
quired items of information include: 

(1) The technical nature of the test; 
(2) The site of the test; 
(3) The time or mileage duration of 

the test; 
(4) The ownership arrangement with 

regard to the vehicles or engines in-
volved in the test; 

(5) The intended final disposition of 
the vehicles or engines; 

(6) The manner in which vehicle iden-
tification numbers or the engine serial 
numbers will be identified, recorded, 
and made available; and 

(7) The means or procedure whereby 
test results will be recorded. 

(f) A manufacturer of new motor ve-
hicles or new motor vehicle engines 
may request a testing exemption to 
cover any vehicles and/or engines in-
tended for use in test programs planned 
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or anticipated over the course of a sub-
sequent one-year period. Unless other-
wise required by the Director, Manu-
facturers Operations Division, a manu-
facturer requesting such an exemption 
need only furnish the information re-
quired by paragraphs (a)(1) and (d)(2) of 
this section along with a description of 
the recordkeeping and control proce-
dures that will be employed to assure 
that the vehicles and/or engines are 
used for purposes consistent with sec-
tion 203(b)(1). 

[39 FR 32611, Sept. 10, 1974, as amended at 45 
FR 13733, Mar. 3, 1980; 47 FR 30484, July 14, 
1982] 

§ 85.1706 Pre-certification exemption. 
(a) Except as provided in paragraph 

(b) of this section, any pre-certification 
vehicle or pre-certification vehicle en-
gine, as defined by § 85.1702(a) (3) or (4), 
is exempt from section 203(a), without 
application, if the manufacturer com-
plies with the following terms and con-
ditions: 

(1) The manufacturer shall create, 
maintain, and make available at rea-
sonable times for review or copying by 
appropriate EPA employees records 
which provide each vehicle identifica-
tion or engine serial number, indicate 
the use of the vehicle or engine on ex-
empt status and indicate the final dis-
position of any vehicle or engine re-
moved from exempt status; and 

(2) Unless the requirement is waived 
or an alternative procedure is approved 
by the Director, Manufacturers Oper-
ations Division, the manufacturer shall 
permanently affix to each vehicle or 
engine on exempt status in a readily 
visible portion of the engine compart-
ment (on a readily visible portion of a 
heavy-duty engine or in a readily ac-
cessible position on a motorcycle) a 
label which cannot be removed without 
destruction or defacement and which 
states in the English language, in 
block letters and numerals of a color 
that contrasts with the background of 
the label, the following information: 

(i) The label heading: Emission Con-
trol Information; 

(ii) Full corporate name and trade-
mark of manufacturer; 

(iii) Engine displacement, engine 
family identification and model year of 
vehicle or engine; or person or office to 

be contacted for further information 
about the vehicle or engine; 

(iv) The statement: THIS VEHICLE 
OR ENGINE IS EXEMPT FROM THE 
PROHIBITIONS OF SECTIONS 
203(a)(1), (3) and (4) OF THE CLEAN 
AIR ACT, AS AMENDED. 

(3) No provision of paragraph (a)(2) of 
this section shall prevent a manufac-
turer from including any other infor-
mation it desires on the label. 

(b) Any manufacturer that desires a 
pre-certification exemption and is in 
the business of importing, modifying or 
testing uncertified vehicles for resale 
under the provisions of 40 CFR 85.1501, 
et seq., must apply to the Director, 
Manufacturers Operations Division. 
The Director may require such manu-
facturers to submit information re-
garding the general nature of the fleet 
activities, the number of vehicles in-
volved, and a demonstration that ade-
quate record-keeping procedures for 
control purposes will be employed. 

[47 FR 30484, July 14, 1982] 

§ 85.1707 Display exemption. 
Where an uncertified vehicle or en-

gine is a display vehicle or engine to be 
used solely for display purposes, will 
not be operated on the public streets or 
highways except for that operation in-
cident and necessary to the display 
purpose, and will not be sold unless an 
applicable certificate of conformity has 
been received, no request for exemp-
tion of the vehicle or engine is nec-
essary. 

[39 FR 32611, Sept. 10, 1974. Redesignated and 
amended at 47 FR 30484, July 14, 1982] 

§ 85.1708 National security exemption. 
A manufacturer requesting a na-

tional security exemption must state 
the purpose for which the exemption is 
required and the request must be en-
dorsed by an agency of the Federal 
Government charged with responsi-
bility for national defense. 

[39 FR 32611, Sept. 10, 1974. Redesignated at 
47 FR 30484, July 14, 1982] 

§ 85.1709 Export exemptions. 
(a) A new motor vehicle or new 

motor vehicle engine intended solely 
for export, and so labeled or tagged on 
the outside of the container and on the 
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vehicle or engine itself, shall be subject 
to the provisions of section 203(a) of 
the Act, unless the importing country 
has new motor vehicle emission stand-
ards which differ from the USEPA 
standards. 

(b) For the purpose of paragraph (a) 
of this section, a country having no 
standards, whatsoever, is deemed to be 
a country having emission standards 
which differ from USEPA standards. 

(c) EPA shall periodically publish in 
the FEDERAL REGISTER a list of foreign 
countries which have in force emis-
sions standards identical to USEPA 
standards and have so notified EPA. 
New motor vehicles or new motor vehi-
cle engines exported to such countries 
shall comply with USEPA certification 
regulations. 

(d) It is a condition of any exemption 
for the purpose of export under section 
203(b)(3) of the Act, that such exemp-
tion shall be void ab initio with respect 
to a new motor vehicle or new motor 
vehicle engine intended solely for ex-
port where: 

(1) Such motor vehicle or motor vehi-
cle engine is sold, or offered for sale, to 
an ultimate purchaser in the United 
States for purposes other than export; 
and 

(2) The motor vehicle or motor vehi-
cle engine manufacturer had reason to 
believe that any such vehicle would be 
sold or offered for sale as described in 
paragraph (d)(1) of this section. 

[39 FR 32611, Sept. 10, 1974. Redesignated at 
47 FR 30484, July 14, 1982] 

§ 85.1710 Granting of exemptions. 
(a) If upon completion of the review 

of an exemption request, as required by 
§§ 85.1705 and 85.1708, the granting of an 
exemption is deemed appropriate, a 
memorandum of exemption will be pre-
pared and submitted to the person re-
questing the exemption. The memo-
randum will set forth the basis for the 
exemption, its scope, and such terms 
and conditions as are deemed nec-
essary. Such terms and conditions will 
generally, include, but are not limited 
to, agreements by the applicant to con-
duct the exempt activity in the manner 
described to EPA, create and maintain 
adequate records accessible to EPA at 
reasonable times, employ labels for the 
exempt engines or vehicles setting 

forth the nature of the exemption, take 
appropriate measures to assure that 
the terms of the exemption are met, 
and advise EPA of the termination of 
the activity and the ultimate disposi-
tion of the vehicles or engines. 

(b) Any exemption granted pursuant 
to paragraph (a) of this section shall be 
deemed to cover any subject vehicle or 
engine only to the extent that the 
specified terms and conditions are 
complied with. A breach of any term or 
condition shall cause the exemption to 
be void ab initio with respect to any 
vehicle or engine. Consequently, the 
causing or the performing of an act 
prohibited under sections 203(a) (1) or 
(3) of the Clean Air Act other than in 
strict conformity with all terms and 
conditions of this exemption shall 
render the person to whom the exemp-
tion is granted, and any other person 
to whom the provisions of section 203 
are applicable, liable to suit under sec-
tions 204 and 205 of the Act. 

[39 FR 32611, Sept. 10, 1974, as amended at 45 
FR 13733, Mar. 3, 1980. Redesignated and 
amended at 47 FR 30485, July 14, 1982] 

§ 85.1711 Submission of exemption re-
quests. 

Requests for exemption or 
furtheinformation concerning exemp-
tions and/or the exemption request re-
view procedure should be addressed to: 

Director 
Manufacturers Operations Division (EN–340) 
Environmental Protection Agency 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460 

[39 FR 32611, Sept. 10, 1974, as amended at 44 
FR 61962, Oct. 29, 1979. Redesignated and 
amended at 47 FR 30485, July 14, 1982] 

§ 85.1712 Treatment of confidential in-
formation. 

(a) Any person or manufacturer may 
assert that some or all of the informa-
tion submitted pursuant to this sub-
part is entitled to confidential treat-
ment as provided by 40 CFR part 2, sub-
part B. 

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to EPA. 

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a person or manufacturer 
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must indicate clearly the items of in-
formation claimed confidential by 
marking, circling, bracketing, stamp-
ing, or otherwise specifying the con-
fidential information. Furthermore, 
EPA requests, but does not require, 
that the submitter also provide a sec-
ond copy of it submittal from which all 
confidential information has been de-
leted. If a need arises to publicly re-
lease nonconfidential information, 
EPA will assume that the submitter 
has accurately deleted the confidential 
information from this second copy. 

(d) If a claim is made that some or all 
of the information submitted pursuant 
to ths subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will 
be disclosed by the Administrator only 
to the extent and by means of the pro-
cedures set forth in part 2, subpart B, 
of this chapter. 

(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by EPA without further no-
tice to the submitter, in accordance 
with 40 CFR 2.204(c)(2)(i)(A). 

[50 FR 34797, Aug. 27, 1985] 

§ 85.1713 Delegated-assembly exemp-
tion. 

The provisions of 40 CFR 1068.261 re-
lated to shipping engines that are not 
yet in their certified configuration 
apply for manufacturers of heavy-duty 
highway engines starting in the 2010 
model year, with the following excep-
tions and clarifications: 

(a) The relevant prohibitions are in 
Clean Air Act section 203 (42 U.S.C. 
7522), rather than 40 CFR 1068.101. 

(b) References to equipment should 
be understood as references to vehicles. 

(c) The provisions related to reduced 
auditing rates in 40 CFR 
1068.261(d)(3)(iii) apply starting with 
the 2014 model year. 

(d) The provisions related to supple-
mental labeling described in 40 CFR 
1068.261(c)(7)(i) and (ii) apply starting 
with the 2010 model year. 

(e) The engine’s model year does not 
change based on the date the vehicle 
manufacturer adds the aftertreatment 
device. 

[73 FR 59178, Oct. 8, 2008] 

§ 85.1714 Replacement-engine exemp-
tion. 

(a) Engine manufacturers may use 
the provisions of 40 CFR 1068.240 to ex-
empt new replacement heavy-duty 
highway engines as specified in this 
section. 

(b) The following provisions from 40 
CFR part 1068 apply for all complete 
and partially complete engines pro-
duced by an engine manufacturer 
choosing to produce any exempt re-
placement engines under this section: 

(1) The definition of engine in 40 CFR 
1068.30. 

(2) The provisions of 40 CFR 1068.260 
and 1068.262. 

(c) Notify us in writing that you in-
tend to use the provisions of this sec-
tion prior to producing such engines. 
An authorized representative of your 
company must approve and sign the 
notification. Your notification is con-
sidered to be your agreement to com-
ply with all the requirements of this 
section. 

(d) Engine manufacturers choosing to 
use the provisions of this section may 
opt out by sending us written notice 
that they will no longer introduce into 
U.S. commerce engines exempted under 
this section. 

[73 FR 59178, Oct. 8, 2008] 

§ 85.1715 Aircraft meeting the defini-
tion of motor vehicle. 

This section applies for aircraft 
meeting the definition of motor vehicle 
in § 85.1703. 

(a) For the purpose of this section, 
aircraft means any vehicle capable of 
sustained air travel above treetop 
heights. 

(b) The standards, requirements, and 
prohibitions of 40 CFR part 86 do not 
apply for aircraft or aircraft engines. 
Standards apply separately to certain 
aircraft engines, as described in 40 CFR 
part 87. 

[75 FR 22977, Apr. 30, 2010] 

Subpart S—Recall Regulations 

AUTHORITY: Sec. 301(a), Clean Air Act, 81 
Stat. 504, as amended by sec. 15(c), 84 Stat. 
1713 (42 U.S.C. 1857g(a)). The regulations im-
plement sec. 207(c) (1)–(2), Clean Air Act, 84 
Stat. 1697 (42 U.S.C. 1847f–5a(c)(1)–(2)); sec. 
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208(a), Clean Air Act, 81 Stat. 501, as renum-
bered by sec. 8(a), 84 Stat. 1694 (42 U.S.C. 
1857f–6(a)). 

SOURCE: 39 FR 44375, Dec. 23, 1974, unless 
otherwise noted. 

§ 85.1801 Definitions. 
For the purposes of this subpart, ex-

cept as otherwise provided, words shall 
be defined as provided for by sections 
214 and 302 of the Clean Air Act, 42 
U.S.C. 1857, as amended. 

(a) Act shall mean the Clean Air Act, 
42 U.S.C. 1857, as amended. 

(b) Days shall mean calendar days. 

§ 85.1802 Notice to manufacturer of 
nonconformity; submission of Re-
medial Plan. 

(a) A manufacturer will be notified 
whenever the Administrator has deter-
mined that a substantial number of a 
class or category of vehicles or engines 
produced by that manufacturer, al-
though properly maintained and used, 
do not conform to the regulations pre-
scribed under section 202 of the Act in 
effect during (and applicable to) the 
model year of such vehicle. The notifi-
cation will include a description of 
each class or category of vehicles or 
engines encompassed by the determina-
tion of nonconformity, will give the 
factual basis for the determination of 
nonconformity (except information 
previously provided the manufacturer 
by the Agency), and will designate a 
date, no sooner than 45 days from the 
date of receipt of such notification, by 
which the manufacturer shall have sub-
mitted a plan to remedy the noncon-
formity. 

(b) Unless a hearing is requested pur-
suant to § 85.1807, the remedial plan 
shall be submitted to the Adminis-
trator within the time limit specified 
in the Administrator’s notification, 
provided that the Administrator may 
grant the manufacturer an extension 
upon good cause shown. 

(c) If a manufacturer requests a pub-
lic hearing pursuant to § 85.1807, unless 
as a result of such hearing the Admin-
istrator withdraws his determination 
of nonconformity, the manufacturer 
shall submit the remedial plan within 
30 days of the end of such hearing. 

[39 FR 44375, Dec. 23, 1974, as amended at 42 
FR 36456, July 15, 1977] 

§ 85.1803 Remedial Plan. 

(a) When any manufacturer is noti-
fied by the Administrator that a sub-
stantial number of any class or cat-
egory of vehicles or engines, although 
properly maintained and used, do not 
conform to the regulations (including 
emission standards) or family particu-
late emission limits, as defined in part 
86 promulgated under section 202 of the 
Act and in effect during (and applicable 
to) the model year of such class or 
classes of vehicles or engines, the man-
ufacturer shall submit a plan to the 
Administrator to remedy such noncon-
formity. The plan shall contain the fol-
lowing: 

(1) A description of each class or cat-
egory of vehicle or engine to be re-
called including the model year, the 
make, the model, and such other infor-
mation as may be required to identify 
the vehicles or engines to be recalled. 

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments or other changes to 
be made to bring the vehicles or en-
gines into conformity including a brief 
summary of the data and technical 
studies which support the manufactur-
er’s decision as to the particular reme-
dial changes to be used in correcting 
the nonconformity. 

(3) A description of the method by 
which the manufacturer will determine 
the names and addresses of vehicle or 
engine owners. 

(4) A description of the proper main-
tenance or use, if any, upon which the 
manufacturer conditions eligibility for 
repair under the remedial plan, an ex-
planation of the manufacturer’s rea-
sons for imposing any such condition, 
and a description of the proof to be re-
quired of a vehicle or engine owner to 
demonstrate compliance with any such 
condition. Eligibility may not be de-
nied solely on the basis that the vehi-
cle or engine owner used parts not 
manufactured by the original equip-
ment vehicle manufacturer, or had re-
pairs performed by outlets other than 
the vehicle manufacturer’s franchised 
dealers. No maintenance or use condi-
tion may be imposed unless it is, in the 
judgement of the Administrator, de-
monstrably related to preventing the 
nonconformity. 
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(5) A description of the procedure to 
be followed by vehicle or engine owners 
to obtain correction of the noncon-
formity. This shall include designation 
of the date on or after which the owner 
can have the nonconformity remedied, 
the time reasonably necessary to per-
form the labor required to correct the 
nonconformity, and the designation of 
facilities at which the nonconformity 
can be remedied: Provided, That repair 
shall be completed within a reasonable 
time designated by the Administrator 
from the date the owner first tenders 
his vehicle or engine after the date des-
ignated by the manufacturer as the 
date on or after which the owner can 
have the nonconformity remedied. 

(6) If some or all of the noncon-
forming vehicles or engines are to be 
remedied by persons other than dealers 
or authorized warranty agents of the 
manufacturer, a description of the 
class of persons other than dealers and 
authorized warranty agents of the 
manufacturer who will remedy the 
nonconformity, and a statement indi-
cating that the participating members 
of the class will be properly equipped 
to perform such remedial action. 

(7) Three copies of the letters of noti-
fication to be sent to vehicle or engine 
owners. 

(8) A description of the system by 
which the manufacturer will assure 
that an adequate supply of parts will 
be available to perform the repair 
under the remedial plan including the 
date by which an adequate supply of 
parts will be available to initiate the 
repair campaign, the percentage of the 
total parts requirement of each person 
who is to perform the repair under the 
remedial plan to be shipped to initiate 
the campaign, and the method to be 
used to assure the supply remains both 
adequate and responsive to owner de-
mand. 

(9) Three copies of all necessary in-
structions to be sent to those persons 
who are to perform the repair under 
the remedial plan. 

(10) A description of the impact of 
the proposed changes on fuel consump-
tion, driveability, and safety of each 
class or category of vehicles or engines 
to be recalled and a brief summary of 
the data, technical studies, or engi-

neering evaluations which support 
these conclusions. 

(11) Any other information, reports 
or data which the Administrator may 
reasonably determine is necessary to 
evaluate the remedial plan. 

(b)(1) Notification to vehicle or en-
gine owners shall be made by first class 
mail or by such means as approved by 
the Administrator: Provided, That for 
good cause, the Administrator may re-
quire the use of certified mail to ensure 
an effective notification. 

(2) The manufacture shall use all rea-
sonable means necessary to locate ve-
hicle or engine owners: Provided, That 
for good cause, the Administrator may 
require the manufacturer to use motor 
vehicle registration lists as available 
from State or commercial sources to 
obtain the names and addresses of vehi-
cle or engine owners to ensure an effec-
tive notification. 

(3) The Administrator reserves the 
right to require the manufacturer to 
send by first class mail or other rea-
sonable means subsequent notification 
to vehicle or engine owners: Provided, 
That for good cause, the Administrator 
may require the use of certified mail to 
ensure an effectctive notification. 

(c)(1) The manufacturer shall require 
those who perform the repair under the 
remedial plan to affix a label to each 
vehicle or engine repaired or, when re-
quired, inspected under the remedial 
plan. 

(2) The label shall be placed in such 
location as approved by the Adminis-
trator consistent with State law and 
shall be fabricated of a material suit-
able for the location in which it is in-
stalled and which is not readily remov-
able intact. 

(3) The label shall contain: 
(i) The recall campaign number; and 
(ii) A code designating the campaign 

facility at which the repair, or inspec-
tion for repair was performed. 

(4) The Administrator reserves the 
right to waive any or all of the require-
ments of this paragraph if he deter-
mines that they constitute an unwar-
ranted burden to the manufacturer. 

(d) The Administrator may require 
the manufacturer to conduct tests on 
components and vehicles or engines in-
corporating a proposed change, repair, 
or modification reasonably designed 
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and necessary to demonstrate the ef-
fectiveness of the change, repair, or 
modification. 

NOTE: An interpretive ruling regarding 
§ 85.1803 is published in appendix A to this 
subpart. 

[39 FR 44375, Dec. 23, 1974, as amended at 40 
FR 28067, July 3, 1975; 42 FR 36456, July 15, 
1977; 45 FR 36398, May 30, 1980; 48 FR 33462, 
July 21, 1983] 

§ 85.1804 Approval of Plan: Implemen-
tation. 

(a) If the Administrator finds that 
the remedial plan is designed and effec-
tive to correct the nonconformity, he 
will so notify the manufacturer in 
writing. If the remedial plan is not ap-
proved, the Administrator will provide 
the manufacturer notice of the dis-
approval and the reasons for the dis-
approval in writing. 

(b) Upon receipt of notice from the 
Administrator that the remedial plan 
has been approved, the manufacturer 
shall commence implementation of the 
approved plan. Notification of vehicle 
or engine owners shall be in accordance 
with requirements of this subpart and 
shall proceed as follows: 

(1) When no public hearing as de-
scribed in § 85.1807 is requested by the 
manufacturer, notification of vehicles 
or engine owners shall commence with-
in 15 working days of the receipt by the 
manufacturer of the Administrator’s 
approval unless otherwise specified by 
the Administrator. 

(2) When a public hearing as de-
scribed in § 85.1807 is held, unless as a 
result of such hearing the Adminis-
trator withdraws the determination of 
nonconformity, the Administrator 
shall, within 60 days after the comple-
tion of such hearing, order the manu-
facturer to provide prompt notification 
of such nonconformity. 

§ 85.1805 Notification to vehicle or en-
gine owners. 

(a) The notification of vehicle or en-
gine owners shall contain the fol-
lowing: 

(1) The statement: ‘‘The Adminis-
trator of the U.S. Environmental Pro-
tection Agency has determined that 
your vehicle or engine may be emitting 
pollutants in excess of the Federal 
emission standards or family particu-

late emission limits, as defined in part 
86. These standards or family particu-
late emission limits, as defined in part 
86 were established to protect the pub-
lic health or welfare from the dangers 
of air pollution.’’ 

(2) A statement that the noncon-
formity of any such vehicles or engines 
which have been, if required by the re-
medial plan, properly maintained and 
used, will be remedied at the expense of 
the manufacturer. 

(3) A description of the proper main-
tenance or use, if any, upon which the 
manufacturer conditions eligibility for 
repair under the remedial plan and a 
description of the proof to be required 
of a vehicle or engine owner to dem-
onstrate compliance with such condi-
tion. Eligibility may not be denied 
solely on the basis that the vehicle or 
engine owner used parts not manufac-
tured by the original equipment vehi-
cle manufacturer, or had repairs per-
formed by outlets other than the vehi-
cle manufacturer’s franchised dealers. 

(4) A clear description of the compo-
nents which will be affected by the 
remedy and a general statement of the 
measures to be taken to correct the 
nonconformity. 

(5) A statement that such noncon-
formity if not repaired may cause the 
vehicle or engine to fail an emission in-
spection test when such tests are re-
quired under State or local law. 

(6) A description of the adverse af-
fects, if any, that an uncorrected non-
conformity would have on the perform-
ance or driveability of the vehicle or 
engine. 

(7) A description of the adverse af-
fects, if any, that such nonconformity 
would have on the functions of other 
engine components. 

(8) A description of the procedure 
which the vehicle or engine owner 
should follow to obtain correction of 
the nonconformity. This shall include 
designation of the date on or after 
which the owner can have the noncon-
formity remedied, the time reasonably 
necessary to perform the labor required 
to correct the nonconformity, and the 
designation of facilities at which the 
nonconformity can be remedied. 

(9) A card to be used by a vehicle or 
engine owner in the event the vehicle 
or engine to be recalled has been sold. 
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Such card should be addressed to the 
manufacturer and shall provide a space 
in which the owner may indicate the 
name and address of the person to 
whom the vehicle or engine was sold. 

(10) The statement: ‘‘In order to en-
sure your full protection under the 
emission warranty made applicable to 
your (vehicle or engine) by Federal 
law, and your right to participate in 
future recalls, it is recommended that 
you have (vehicle or engine) serviced as 
soon as possible. Failure to do so could 
legally be determined to be a lack of 
proper maintenance of your (vehicle or 
engine).’’ 

(b) No notice sent pursuant to para-
graph (a) of this section nor any other 
contemporaneous communication sent 
to vehicle or engine owners or dealers 
shall contain any statement or impli-
cation that the nonconformity does not 
exist or that the nonconformity will 
not degrade air quality. 

(c) The manufacturer shall be in-
formed of any other requirements per-
taining to the notification under this 
section which the Administrator has 
determined are reasonable and nec-
essary to ensure the effectiveness of 
the recall campaign. 

[39 FR 44375, Dec. 23, 1974, as amended at 48 
FR 33462, July 21, 1983] 

§ 85.1806 Records and reports. 

(a) The manufacturer shall provide to 
the Administrator a copy of all com-
munications which relate to the reme-
dial plan directed to dealers and other 
persons who are to perform the repair 
under the remedial plan. Such copies 
shall be mailed to the Administrator 
contemporaneously with their trans-
mission to dealers and other persons 
who are to perform the repair under 
the remedial plan. 

(b) The manufacturer shall provide 
for the establishment and maintenance 
of records to enable the Administrator 
to conduct a continuing analysis of the 
adequacy of the recall campaign. The 
records shall include, for each class or 
category of vehicle or engine, but need 
not be limited to, the following: 

(1) Recall campaign number as des-
ignated by the manufacturer. 

(2) Date owner notification was 
begun, and date completed. 

(3) Number of vehicles or engines in-
volved in the recall campaign. 

(4) Number of vehicles or engines 
known or estimated to be affected by 
the nonconformity. 

(5) Number of vehicles or engines in-
spected pursuant to the remedial plan. 

(6) Number of inspected vehicles 
found to be affected by the noncon-
formity. 

(7) Number of vehicles actually re-
ceiving repair under the remedial plan. 

(8) Number of vehicles determined to 
be unavailable for inspection or repair 
under the remedial plan due to expor-
tation, theft, scrapping or for other 
reasons (specify). 

(9) Number of vehicles or engines de-
termined to be ineligible for remedial 
action due to a failure to properly 
maintain or use such vehicles or en-
gines. 

(c) If the manufacturer determines 
that the original answers for para-
graphs (b) (3) and (4) of this section are 
incorrect, revised figures and an ex-
planatory note shall be submitted. An-
swers to paragraphs (b) (5), (6), (7), and 
(8), and (9) of this section shall be cu-
mulative totals. 

(d) Unless otherwise directed by the 
Administrator, the information speci-
fied in paragraph (b) of this section 
shall be included in quarterly reports, 
with respect to each recall campaign, 
for six consecutive quarters beginning 
with the quarter in which the notifica-
tion of owners was initiated, or until 
all nonconforming vehicles or engines 
involved in the campaign have been 
remedied, whichever occurs sooner. 
Such reports shall be submitted no 
later than 25 working days after the 
close of each calendar quarter. 

(e) The manufacturer shall maintain 
in a form suitable for inspection, such 
as computer information storage de-
vices or card files, lists of the names 
and addresses of vehicles or engine 
owners. 

(1) To whom notification was given; 
(2) Who received remedial repair or 

inspection under the remedial plan; 
and 

(3) When eligibility for repair is con-
ditioned on proper maintenance or use, 
that were determined not to qualify for 
such remedial action. 
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(f) The records described in para-
graph (e) of this section shall be made 
available to the Administrator upon re-
quest. 

(g) The records and reports required 
by this section shall be retained for not 
less than 5 years. 

[39 FR 44375, Dec. 23, 1974; 40 FR 3447, Jan. 22, 
1975] 

§ 85.1807 Public hearings. 
(a) Definitions. The following defini-

tions shall be applicable to this sec-
tion: 

(1) ‘‘Hearing Clerk’’ shall mean the 
Hearing Clerk of the Environmental 
Protection Agency. 

(2) ‘‘Intervener’’ shall mean a person 
who files a petition to be made an in-
tervener pursuant to paragraph (g) of 
this section and whose petition is ap-
proved. 

(3) ‘‘Manufacturer’’ refers to a manu-
facturer contesting a recall order di-
rected at that manufacturer. 

(4) ‘‘Party’’ shall include the Envi-
ronmental Protection Agency, the 
manufacturer, and any interveners. 

(5) ‘‘Presiding Officer’’ shall mean an 
Administrative Law Judge appointed 
pursuant to 5 U.S.C. 3105 (see also 5 
CFR part 930 as amended). 

(6) ‘‘Environmental Appeals Board’’ 
shall mean the Board within the Agen-
cy described in § 1.25 of this title. The 
Administrator delegates authority to 
the Environmental Appeals Board to 
issue final decisions in appeals filed 
under this subpart. Appeals directed to 
the Administrator, rather than to the 
Environmental Appeals Board, will not 
be considered. This delegation of au-
thority to the Environmental Appeals 
Board does not preclude the Environ-
mental Appeals Board from referring 
an appeal or a motion filed under this 
subpart to the Administrator for deci-
sion when the Environmental Appeals 
Board, in its discretion, deems it ap-
propriate to do so. When an appeal or 
motion is referred to the Adminis-
trator, all parties shall be so notified 
and the rules in this part referring to 
the Environmental Appeals Board shall 
be interpreted as referring to the Ad-
ministrator. 

(b) Request for public hearing. (1)(i) If 
the manufacturer disagrees with the 
Administrator’s finding of noncon-

formity he may request a public hear-
ing as described in this section. Re-
quests for such a hearing shall be filed 
with the Administrator not later than 
45 days after the receipt of the Admin-
istrator’s notification of noncon-
formity unless otherwise specified by 
the Administrator. Two copies of such 
request shall simultaneously be served 
upon the Director of the Manufacturers 
Operations Division and two copies 
filed with the Hearing Clerk. Failure of 
the manufacturer to request a hearing 
within the time provided shall con-
stitute a waiver of his right to such a 
hearing. In such a case, the manufac-
turer shall carry out the recall order as 
required by § 85.1803–6. 

(ii) Subsequent to the expiration of 
the period for requesting a hearing as 
of right, the Administrator may, in his 
discretion and for good cause shown, 
grant the manufacturer a hearing to 
contest the nonconformity. 

(2) The request for a public hearing 
shall contain: 

(i) A statement as to which classes or 
categories of vehicles or engines are to 
be the subject of the hearing; 

(ii) A concise statement of the issues 
to be raised by the manufacturer at the 
hearing for each class or category of 
engine or vehicle for which the manu-
facturer has requested the hearing; and 

(iii) A statement as to reasons the 
manufacturer believes he will prevail 
on the merits on each of the issues so 
raised. 

(3) A copy of all requests for public 
hearings shall be kept on file in the Of-
fice of the Hearing Clerk and shall be 
made available to the public during 
Agency business hours. 

(c) Filing and service. (1) An original 
and two copies of all documents or pa-
pers required or permitted to be filed 
pursuant to this section shall be filed 
with the Hearing Clerk. Filing shall be 
deemed timely if mailed, as determined 
by the postmark, to the Hearing Clerk 
within the time allowed by this sec-
tion. If filing is to be accomplished by 
mailing, the documents shall be sent to 
the address set forth in the notice of 
public hearing as described in para-
graph (f) of this section. 

(2) Except for requests to commence 
a hearing, at the same time a party 
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files with the Hearing Clerk any addi-
tional issues for consideration at the 
hearing or any written testimony, doc-
uments, papers, exhibits, or materials, 
proposed to be introduced into evi-
dence or papers filed in connection 
with any appeal, it shall serve upon all 
other parties copies thereof. A certifi-
cate of service shall be provided on or 
accompany each document or paper 
filed with the Hearing Clerk. Docu-
ments to be served upon the Director of 
the Manufacturers Operations Division 
shall be mailed to: Director, Manufac-
turers Operations Division, U.S. Envi-
ronmental Protection Agency (EG–340), 
1200 Pennsylvania Ave., NW., WSM, 
Washington, DC 20460. Service by mail 
is complete upon mailing. 

(d) Time. (1) In computing any period 
of time prescribed or allowed by this 
section, except as otherwise provided, 
the day of the act or event from which 
the designated period of time begins to 
run shall not be included. Saturdays, 
Sundays, and Federal legal holidays 
shall be included in computing any 
such period allowed for the filing of 
any document or paper, except that 
when such period expires on a Satur-
day, Sunday, or Federal legal holiday, 
such period shall be extended to in-
clude the next following business day. 

(2) A prescribed period of time within 
which a party is required or permitted 
to do an act shall be computed from 
the time of service, except that when 
service is accomplished by mail, three 
days shall be added to the prescribed 
period. 

(e) Consolidation. The Administrator 
or the Presiding Officer in his discre-
tion may consolidate two or more pro-
ceedings to be held under this section 
for the purpose of resolving one or 
more issues whenever it appears that 
such consolidation will expedite or 
simplify consideration of such issues. 
Consolidation shall not affect the right 
of any party to raise issues that could 
have been raised if consolidation had 
not occurred. 

(f) Notice of public hearings. (1) Notice 
of a public hearing under this section 
shall be given by publication in the 
FEDERAL REGISTER. Notice will be 
given at least 30 days prior to the com-
mencement of such hearings. 

(2) The notice of a public hearing 
shall include the following informa-
tion: 

(i) The purpose of the hearing and the 
legal authority under which the hear-
ing is to be held; 

(ii) A brief summary of the Adminis-
trator’s determination of noncon-
formity; 

(iii) A brief summary of the manufac-
turer’s basis for contesting the Admin-
istrator’s determination of noncon-
formity; 

(iv) Information regarding the time 
and location of the hearing and the ad-
dress to which all documents required 
or permitted to be filed should be sent; 

(v) The address of the Hearing Clerk 
to whom all inquiries should be di-
rected and with whom documents are 
required to be filed; 

(vi) A statement that all petitions to 
be made an intervener must be filed 
with the Hearing Clerk within 25 days 
from the date of the notice of public 
hearing and must conform to the re-
quirements of paragraph (g) of this sec-
tion. 

(3) The notice of public hearing shall 
be issued by the Assistant Adminis-
trator for Enforcement and General 
Counsel. 

(g) Interveners. (1) Any person desir-
ing to intervene in a hearing to be held 
under section 207(c)(1) of the Act shall 
file a petition setting forth the facts 
and reasons why he thinks he should be 
permitted to intervene. 

(2) In passing upon a petition to in-
tervene, the following factors, among 
other things, shall be considered by the 
Presiding Officer: 

(i) The nature of the petitioner’s in-
terest including the nature and the ex-
tent of the property, financial, environ-
mental protection, or other interest of 
the petitioner; 

(ii) The effect of the order which may 
be entered in the proceeding on peti-
tioner’s interest; 

(iii) The extent to which the peti-
tioner’s interest will be represented by 
existing parties or may be protected by 
other means; 

(iv) The extent to which petitioner’s 
participation may reasonably be ex-
pected to assist materially in the de-
velopment of a complete record; 
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(v) The effect of the intervention on 
the Agency’s statutory mandate. 

(3) A petition to intervene must be 
filed within 25 days following the no-
tice of public hearing under section 
207(c) (1) of the Act and shall be served 
on all parties. Any opposition to such 
petition must be filed within five days 
of such service. 

(4) All petitions to be made an inter-
vener shall be reviewed by the Pre-
siding Officer using the criteria set 
forth in paragraph (g)(2) of this section 
and considering any oppositions to 
such petition. Where the petition dem-
onstrates that the petitioner’s interest 
is limited to particular issues, the Pre-
siding Officer may, in granting such pe-
tition, limit petitioner’s participation 
to those particular issues only. 

(5) If the Presiding Officer grants the 
petition with respect to any or all 
issues, he shall so notify, or direct the 
Hearing Clerk to notify, the petitioner 
and all parties. If the Presiding Officer 
denies the petition he shall so notify, 
or direct the Hearing Clerk to notify, 
the petitioner and all parties and shall 
briefly state the reasons why the peti-
tion was denied. 

(6) All petitions to be made an inter-
vener shall include an agreement by 
the petitioner, and any person rep-
resented by the petitioner, to be sub-
ject to examination and cross-examina-
tion and to make any supporting and 
relevant records available at its own 
expense upon the request of the Pre-
siding Officer, on his own motion or 
the motion of any party or other inter-
vener. If the intervener fails to comply 
with any such request, the Presiding 
Officer may in his discretion, termi-
nate his status as an intervener. 

(h) Intervention by motion. Following 
the expiration of the time prescribed in 
paragraph (g) of this section for the 
submission of petitions to intervene in 
a hearing, any person may file a mo-
tion with the Presiding Officer to in-
tervene in a hearing. Such a motion 
must contain the information and com-
mitments required by paragraphs (g) 
(2) and (6) of this section, and, in addi-
tion, must show that there is good 
cause for granting the motion and 
must contain a statement that the in-
tervener shall be bound by agreements, 
arrangements, and other determina-

tions which may have been made in the 
proceeding. 

(i) Amicus Curiae. Persons not parties 
to the proceedings wishing to file briefs 
may do so by leave of the Presiding Of-
ficer granted on motion. A motion for 
leave shall identify the interest of the 
applicant and shall state the reasons 
why the proposed amicus brief is desir-
able. 

(j) Presiding Officer. The Presiding Of-
ficer shall have the duty to conduct a 
fair and impartial hearing in accord-
ance with 5 U.S.C. 554, 556 and 557, to 
take all necessary action to avoid 
delay in the disposition of the pro-
ceedings and to maintain order. He 
shall have all power consistent with 
Agency rule and with the Administra-
tive Procedure Act necessary to this 
end, including the following: 

(1) To administer oaths and affirma-
tions; 

(2) To rule upon offers of proof and 
receive relevant evidence; 

(3) To regulate the course of the 
hearings and the conduct of the parties 
and their counsel therein; 

(4) To hold conferences for simplifica-
tion of the issues or any other proper 
purpose; 

(5) To consider and rule upon all pro-
cedural and other motions appropriate 
in such proceedings; 

(6) To require the submission of di-
rect testimony in written form with or 
without affidavit whenever, in the 
opinion of the Presiding Officer, oral 
testimony is not necessary for full and 
true disclosure of the facts. Testimony 
concerning the conduct and results of 
tests and inspections may be submitted 
in written form. 

(7) To enforce agreements and orders 
requiring access as authorized by law; 

(8) To require the filing of briefs on 
any matter on which he is required to 
rule; 

(9) To require any party or any wit-
ness, during the course of the hearing, 
to state his position on any issue; 

(10) To take or cause depositions to 
be taken whenever the ends of justice 
would be served thereby; 

(11) To make decisions or recommend 
decisions to resolve the disputed issues 
of the record of the hearing. 
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(12) To issue, upon good cause shown, 
protective orders as described in para-
graph (n) of this section. 

(k) Conferences. (1) At the discretion 
of the Presiding Officer, conferences 
may be held prior to or during any 
hearing. The Presiding Officer shall di-
rect the Hearing Clerk to notify all 
parties and interveners of the time and 
location of any such conference. At the 
discretion of the Presiding Officer, per-
sons other than parties may attend. At 
a conference the Presiding Officer may: 

(i) Obtain stipulations and admis-
sions, receive requests and order depo-
sitions to be taken, identify disputed 
issues of fact and law, and require or 
allow the submission of written testi-
mony from any witness or party; 

(ii) Set a hearing schedule for as 
many of the following as are deemed 
necessary by the Presiding Officer: 

(A) Oral and written statements; 
(B) Submission of written direct tes-

timony as required or authorized by 
the Presiding Officer; 

(C) Oral direct and cross-examination 
of a witness where necessary as pre-
scribed in paragraph (p) of this section; 

(D) Oral argument, if appropriate. 
(iii) Identify matters of which official 

notice may be taken; 
(iv) Consider limitation of the num-

ber of expert and other witnesses; 
(v) Consider the procedure to be fol-

lowed at the hearing; and 
(vi) Consider any other matter that 

may expedite the hearing or aid in the 
disposition of the issue. 

(2) The results of any conference in-
cluding all stipulations shall, if not 
transcribed, be summarized in writing 
by the Presiding Officer and made part 
of the record. 

(l) Primary discovery (exchange of wit-
ness lists and documents). (1) At a pre-
hearing conference or within some rea-
sonable time set by the Presiding Offi-
cer prior to the hearing, each party 
shall make available to the other par-
ties the names of the expert and other 
witnesses the party expects to call, to-
gether with a brief summary of their 
expected testimony and a list of all 
documents and exhibits which the 
party expects to introduce into evi-
dence. Thereafter, witnesses, docu-
ments, or exhibits may be added and 

summaries of expected testimony 
amended upon motion by a party. 

(2) The Presiding Officer, may, upon 
motion by a party or other person, and 
for good cause shown, by order (i) re-
strict or defer disclosure by a party of 
the name of a witness or a narrative 
summary of the expected testimony of 
a witness, and (ii) prescribe other ap-
propriate measures to protect a wit-
ness. Any party affected by any such 
action shall have an adequate oppor-
tunity, once he learns the name of a 
witness and obtains the narrative sum-
mary of his expected testimony, to pre-
pare for the presentation of his case. 

(m) Other discovery. (1) Except as so 
provided by paragraph (l) of this sec-
tion, further discovery, under this 
paragraph, shall be permitted only 
upon determination by the Presiding 
Officer: 

(i) That such discovery will not in 
any way unreasonably delay the pro-
ceeding; 

(ii) That the information to be ob-
tained is not obtainable voluntarily; 
and 

(iii) That such information has sig-
nificant probative value. The Presiding 
Officer shall be guided by the proce-
dures set forth in the Federal Rules of 
Civil Procedure, where practicable, and 
the precedents thereunder, except that 
no discovery shall be undertaken ex-
cept upon order of the Presiding Officer 
or upon agreement of the parties. 

(2) The Presiding Officer shall order 
depositions upon oral questions only 
upon a showing of good cause and upon 
a finding that: 

(i) The information sought cannot be 
obtained by alternative methods; or 

(ii) There is a substantial reason to 
believe that relevant and probative evi-
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing. 

(3) Any party to the proceeding desir-
ing an order of discovery shall make a 
motion or motions therefor. Such a 
motion shall set forth: 

(i) The circumstances warranting the 
taking of the discovery; 

(ii) The nature of the information ex-
pected to be discovered; and 

(iii) The proposed time and place 
where it will be taken. If the Presiding 
Officer determines the motion should 
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be granted, he shall issue an order for 
the taking of such discovery together 
with the conditions and terms thereof. 

(4) Failure to comply with an order 
issued pursuant to this paragraph may 
lead to the inference that the informa-
tion to be discovered would be adverse 
to the person or party from whom the 
information was sought. 

(n) Protective orders: in camera pro-
ceedings. (1) Upon motion by a party or 
by the person from whom discovery is 
sought, and upon a showing by the 
movant that the disclosure of the in-
formation to be discovered, or a par-
ticular part thereof, (other than emis-
sion data) would result in methods or 
processes entitled to protection as 
trade secrets of such person being di-
vulged, the Presiding Officer may enter 
a protective order with respect to such 
material. Any protective order shall 
contain such terms governing the 
treatment of the information as may 
be appropriate under the circumstances 
to prevent disclosure outside the hear-
ing: Provided, That the order shall 
state that the material shall be filed 
separately from other evidence and ex-
hibits in the hearing. Disclosure shall 
be limited to parties to the hearing, 
their counsel and relevant technical 
consultants, and authorized represent-
atives of the United States concerned 
with carrying out the Act. Except in 
the case of the government, disclosure 
may be limited to counsel to parties 
who shall not disclose such informa-
tion to the parties themselves. Except 
in the case of the government, disclo-
sure to a party or his counsel shall be 
conditioned on execution of a sworn 
statement that no disclosure of the in-
formation will be made to persons not 
entitled to receive it under the terms 
of the protective order. (No such provi-
sion is necessary where government 
employees are concerned because dis-
closure by them is subject to the terms 
of 18 U.S.C. 1905.) 

(2)(i) A party or person seeking a pro-
tective order may be permitted to 
make all or part of the required show-
ing in camera. A record shall be made 
of such in camera proceedings. If the 
Presiding Officer enters a protective 
order following a showing in camera, 
the record of such showing shall be 
sealed and preserved and made avail-

able to the Agency or court in the 
event of appeal. 

(ii) Attendance at any in camera pro-
ceeding may be limited to the Pre-
siding Officer, the Agency, and the per-
son or party seeking the protective 
order. 

(3) Any party, subject to the terms 
and conditions of any protective order 
issued pursuant to paragraph (n)(1) of 
this section, desiring for the presen-
tation of his case to make use of any in 
camera documents or testimony shall 
make application to the Presiding Offi-
cer by motion setting forth the jus-
tification therefor. The Presiding Offi-
cer, in granting any such motion, shall 
enter an order protecting the rights of 
the affected persons and parties and 
preventing unnecessary disclosure of 
such information, including the presen-
tation of such information and oral 
testimony and cross-examination con-
cerning it in executive session, as in 
his discretion is necessary and prac-
ticable. 

(4) In the submittal of proposed find-
ings, briefs, or other papers, counsel for 
all parties shall make a good faith at-
tempt to refrain from disclosing the 
specific details of in camera documents 
and testimony. This shall not preclude 
references in such proposed findings, 
briefs, or other papers to such docu-
ments or testimony including general-
ized statements based on their con-
tents. To the extent that counsel con-
sider it necessary to include specific 
details in their presentations, such 
data shall be incorporated in separate 
proposed findings, briefs, or other pa-
pers marked ‘‘confidential’’, which 
shall become part of the in camera 
record. 

(o) Motions. (1) All motions, except 
those made orally during the course of 
the hearing, shall be in writing and 
shall state with particularity the 
grounds therefor, shall set forth the re-
lief or order sought, and shall be filed 
with the Hearing Clerk and served 
upon all parties. 

(2) Within ten days after service of 
any motion filed pursuant to this sec-
tion, or within such other time as may 
be fixed by the Environmental Appeals 
Board or the Presiding Officer, as ap-
propriate, any party may serve and file 
an answer to the motion. The movant 
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shall, if requested by the Environ-
mental Appeals Board or the Presiding 
Officer, as appropriate, serve and file 
reply papers within the time set by the 
request. 

(3) The Presiding Officer shall rule 
upon all motions filed or made prior to 
the filing of his decision or accelerated 
decision, as appropriate. The Environ-
mental Appeals Board shall rule upon 
all motions filed prior to the appoint-
ment of a Presiding Officer and all mo-
tions filed after the filing of the deci-
sion of the Presiding Officer or acceler-
ated decision. Oral argument of mo-
tions will be permitted only if the Pre-
siding Officer or the Environmental 
Appeals Board, as appropriate, deems it 
necessary. 

(p) Evidence. (1) The official tran-
scripts and exhibits, together with all 
papers and requests filed in the pro-
ceeding, shall constitute the record. 
Immaterial or irrelevant parts of an 
admissible document shall be seg-
regated and excluded so far as prac-
ticable. Documents or parts thereof 
subject to a protective order under 
paragraph (n) of this section shall be 
segregated. Evidence may be received 
at the hearing even though inadmis-
sible under the rules of evidence appli-
cable to judicial proceedings. The 
weight to be given evidence shall be de-
termined by its reliability and pro-
bative value. 

(2) The Presiding Officer shall allow 
the parties to examine and to cross-
examine a witness to the extent that 
such examination and cross-examina-
tion is necessary for a full and true dis-
closure of the facts. 

(3) Rulings of the Presiding Officer on 
the admissibility of evidence, the pro-
priety of examination and cross-exam-
ination and other procedural matters 
shall appear in the record. 

(4) Parties shall automatically be 
presumed to have taken exception to 
an adverse ruling. 

(q) Interlocutory appeal. (1) An inter-
locutory appeal may be taken to the 
Environmental Appeals Board either (i) 
with the consent of the Presiding Offi-
cer and where he certifies on the record 
or in writing that the allowance of an 
interlocutory appeal is clearly nec-
essary to prevent exceptional delay, ex-
pense or prejudice to any party or sub-

stantial detriment to the public inter-
est, or (ii) absent the consent of the 
Presiding Officer, by permission of the 
Environmental Appeals Board. 

(2) Applications for interlocutory ap-
peal of any ruling or order of the Pre-
siding Officer may be filed with the 
Presiding Officer within 5 days of the 
issuance of the ruling or order being 
appealed. Answers thereto by other 
parties may be filed within 5 days of 
the service of such applications. 

(3) The Presiding Officer shall rule on 
such applications within 5 days of the 
filing of such application or answers 
thereto. 

(4) Applications to file such appeals 
absent consent of the Presiding Officer 
shall be filed with the Environmental 
Appeals Board within 5 days of the de-
nial of any appeal by the Presiding Of-
ficer. 

(5) The Environmental Appeals Board 
will consider the merits of the appeal 
on the application and any answers 
thereto. No oral argument will be 
heard nor other briefs filed unless the 
Environmental Appeals Board directs 
otherwise. 

(6) Except under extraordinary cir-
cumstances as determined by the Pre-
siding Officer, the taking of an inter-
locutory appeal will not stay the hear-
ing. 

(r) Record. (1) Hearings shall be steno-
graphically reported and transcribed, 
and the original transcript shall be 
part of the record and the sole official 
transcript. Copies of the record shall be 
filed with the Hearing Clerk and made 
available during Agency business hours 
for public inspection. Any person desir-
ing a copy of the record of the hearing 
or any part thereof shall be entitled to 
the same upon payment of the cost 
thereof. 

(2) The official transcripts and exhib-
its, together with all papers and re-
quests filed in the proceeding, shall 
constitute the record. 

(s) Proposed findings, conclusions. (1) 
Within 20 days of the close of the recep-
tion of evidence, or within such longer 
time as may be fixed by the Presiding 
Officer, any party may submit for the 
consideration of the Presiding Officer 
proposed findings of fact, conclusions 
of law, and a proposed rule or order, to-
gether with reasons therefor and briefs 
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in support thereof. Such proposals 
shall be in writing, shall be served 
upon all parties, and shall contain ade-
quate references to the record and au-
thorities relied on. 

(2) The record shall show the Pre-
siding Officer’s ruling on the proposed 
findings and conclusions except when 
his order disposing of the proceeding 
otherwise informs the parties of the ac-
tion taken by him thereon. 

(t) Decision of the Presiding Officer. (1) 
Unless extended by the Environmental 
Appeals Board, the Presiding Officer 
shall issue and file with the Hearing 
Clerk his decision within 30 days after 
the period for filing proposed findings 
as provided for in paragraph (s) of this 
section has expired. 

(2) The Presiding Officer’s decision 
shall become the opinion of the Envi-
ronmental Appeals Board (i) when no 
notice of intention to appeal as de-
scribed in paragraph (u) of this section 
is filed, 30 days after the issuance 
thereof, unless in the interim the Envi-
ronmental Appeals Board shall have 
taken action to review or stay the ef-
fective date of the decision; or (ii) 
when a notice of intention to appeal is 
filed but the appeal is not perfected as 
required by paragraph (u) of this sec-
tion, 5 days after the period allowed for 
perfection of an appeal has expired un-
less within that 5 day period, the Envi-
ronmental Appeals Board shall have 
taken action to review or stay the ef-
fective date of the decision. 

(3) The Presiding Officer’s decision 
shall include a statement of findings 
and conclusions, as well as the reasons 
or basis therefor, upon all the material 
issues of fact or law presented on the 
record and an appropriate rule or 
order. Such decision shall be supported 
by substantial evidence and based upon 
a consideration of the whole record. 

(4) At any time prior to the issuance 
of his decision, the Presiding Officer 
may reopen the proceeding for the re-
ception of further evidence. Except for 
the correction of clerical errors, the ju-
risdiction of the Presiding Officer is 
terminated upon the issuance of his de-
cision. 

(u) Appeal from the Decision of the Pre-
siding Officer. (1) Any party to a pro-
ceeding may appeal the Presiding Offi-
cer’s decision to the Environmental 

Appeals Board, Provided, That within 10 
days after issuance of the Presiding Of-
ficer’s decision such party files a no-
tice of intention to appeal and an ap-
peal brief within 30 days of such deci-
sion. 

(2) When an appeal is taken from the 
decision of the Presiding Officer, any 
party may file a brief with respect to 
such appeal. The brief shall be filed 
within 20 days of the date of the filing 
of the appellant’s brief. 

(3) Any brief filed pursuant to this 
paragraph shall contain in the order in-
dicated, the following: 

(i) A subject index of the matter in 
the brief, with page references, and a 
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other 
material cited, with page references 
thereto; 

(ii) A specification of the issues in-
tended to be urged; 

(iii) The argument presenting clearly 
the points of fact and law relied upon 
in support of the position taken on 
each issue, with specific page ref-
erences to the record and the legal or 
other material relied upon; and 

(iv) A proposed form of rule or order 
for the Environmental Appeals Board’s 
consideration if different from the rule 
or order contained in the Presiding Of-
ficer’s decision. 

(4) No brief in excess of 40 pages shall 
be filed without leave of the Environ-
mental Appeals Board. 

(5) Oral argument will be allowed in 
the discretion of the Environmental 
Appeals Board. 

(v) Review of the Presiding Officer’s De-
cision in Absence of Appeal. (1) If, after 
the expiration of the period for taking 
an appeal as provided for by paragraph 
(u) of this section, no notice of inten-
tion to appeal the decision of the Pre-
siding Officer has been filed, or if filed, 
not perfected, the Hearing Clerk shall 
so notify the Environmental Appeals 
Board. 

(2) The Environmental Appeals 
Board, upon receipt of notice from the 
Hearing Clerk that no notice of inten-
tion to appeal has been filed, or if filed, 
not perfected pursuant to paragraph (u) 
of this section, may, on its own mo-
tion, within the time limits specified 
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in paragraph (t)(2) of this section, re-
view the decision of the Presiding Offi-
cer. Notice of the intention of the En-
vironmental Appeals Board to review 
the decision of the Presiding Officer 
shall be given to all parties and shall 
set forth the scope of such review and 
the issue which shall be considered and 
shall make provision for filing of 
briefs. 

(w) Decision on appeal or review. (1) 
Upon appeal from or review of the Pre-
siding Officer’s decision, the Environ-
mental Appeals Board shall consider 
such parts of the record as are cited or 
as may be necessary to resolve the 
issues presented and, in addition shall 
to the extent necessary or desirable ex-
ercise all the powers which it could 
have exercised if it had presided at the 
hearing. 

(2) In rendering its decision, the En-
vironmental Appeals Board shall adopt, 
modify, or set aside the findings, con-
clusions, and rule or order contained in 
the decision of the Presiding Officer 
and shall set forth in its decision a 
statement of the reasons or bases for 
its action. 

(3) In those cases where the Environ-
mental Appeals Board determines that 
it should have further information or 
additional views of the parties as to 
the form and content of the rule or 
order to be issued, the Environmental 
Appeals Board, in its discretion, may 
withhold final action pending the re-
ceipt of such additional information or 
views, or may remand the case to the 
Presiding Officer. 

(x) Reconsideration. Within twenty 
(20) days after issuance of the Environ-
mental Appeals Board’s decision, any 
party may file with the Environmental 
Appeals Board a petition for reconsid-
eration of such decision, setting forth 
the relief desired and the grounds in 
support thereof. Any petition filed 
under this subsection must be confined 
to new questions raised by the decision 
or the final order and upon which the 
petitioner had no opportunity to argue 
before the Presiding Officer or the En-
vironmental Appeals Board. Any party 
desiring to oppose such a petition shall 
file and answer thereto within ten (10) 
days after the filing of the petition. 
The filing of a petition for reconsider-
ation shall not operate to stay the ef-

fective date of the decision or order or 
to toll the running of any statutory 
time period affecting such decision or 
order unless specifically so ordered by 
the Environmental Appeals Board. 

(y) Accelerated decision: Dismissal. (1) 
The Presiding Officer, upon motion of 
any party or sua sponte, may at any 
time render an accelerated decision in 
favor of the Agency or the manufac-
turer as to all or any part of the pro-
ceeding, without further hearing or 
upon such limited additional evidence 
such as affidavits as he may require, or 
dismiss any party with prejudice, 
under any of the following conditions: 

(i) Failure to state a claim upon 
which relief can be granted, or direct 
or collateral estoppel; 

(ii) There is no genuine issue of mate-
rial fact and a party is entitled to judg-
ment as a matter of law; or 

(iii) Such other and further reasons 
as are just, including specifically fail-
ure to obey a procedural order of the 
Presiding Officer. 

(2) If under this paragraph an acceler-
ated decision is issued as to all the 
issues and claims joined in the pro-
ceeding, the decision shall be treated 
for the purposes of these procedures as 
the decision of the Presiding Officer as 
provided in paragraph (p) of this sec-
tion. 

(3) If under this paragraph, judgment 
is rendered on less than all issues or 
claims in the proceeding, the Presiding 
Officer shall determine what material 
facts exist without substantial con-
troversy and what material facts are 
actually and in good faith con-
troverted. He shall thereupon issue an 
order specifying the facts which appear 
without substantial controversy, and 
the issues and claims upon which the 
hearing will proceed. 

(z) Conclusion of hearing. (1) If, after 
the expiration of the period for taking 
an appeal as provided for by paragraph 
(u) of this section, no appeal has been 
taken from the Presiding Officer’s deci-
sion, and, after the expiration of the 
period for review by the Environmental 
Appeals Board on its own motion as 
provided for by paragraph (v) of this 
section, the Environmental Appeals 
Board does not move to review such de-
cision, the hearing will be deemed to 
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have ended at the expiration of all peri-
ods allowed for such appeal and review. 

(2) If an appeal of the Presiding Offi-
cer’s decision is taken pursuant to 
paragraph (u) of this section, or if, in 
the absence of such appeal, the Envi-
ronmental Appeals Board moves to re-
view the decision of the Presiding Offi-
cer pursuant to paragraph (v) of this 
section, the hearing will be deemed to 
have ended upon the rendering of a 
final decision by the Environmental 
Appeals Board. 

(aa) Judicial Review. (1) The Adminis-
trator hereby designates the Deputy 
General Counsel, Environmental Pro-
tection Agency as the officer upon 
whom copy of any petition for judicial 
review shall be served. 

Such officer shall be responsible for 
filing in the court the record on which 
the order of the Environmental Ap-
peals Board is based. 

(2) Before forwarding the record to 
the court, the Agency shall advise the 
petitioner of costs of preparing it and 
as soon as payment to cover fees is 
made shall forward the record to the 
court. 

[39 FR 44375, Dec. 23, 1974; 40 FR 3447, Jan. 22, 
1975, as amended at 44 FR 61962, Oct. 29, 1979; 
57 FR 5329, Feb. 13, 1992] 

§ 85.1808 Treatment of confidential in-
formation. 

(a) Any manufacturer may assert 
that some or all of the information 
submitted pursuant to this subpart is 
entitled to confidential treatment as 
provided by 40 CFR part 2, subpart B. 

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to EPA. 

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a person or manufacturer 
must indicate clearly the items of in-
formation claimed confidential by 
marking, circling bracketing, stamp-
ing, or otherwise specifying the con-
fidential information. Furthermore, 
EPA requests, but does not require, 
that the submitter also provide a sec-
ond copy of its submittal from which 
all confidential information has been 
deleted. If a need arises to publicly re-
lease nonconfidential information, 
EPA will assume that the submitter 

has accurately deleted the confidential 
information from this second copy. 

(d) If a claim is made that some or all 
of the information submitted pursuant 
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will 
be disclosed by the Environmental Ap-
peals Board only to the extent and by 
means of the procedures set forth in 
part 2, subpart B, of this chapter. 

(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by EPA without further no-
tice to the submitter, in accordance 
with 40 CFR 2.204(c)(2)(i)(A). 

[50 FR 34797, Aug. 27, 1985, as amended at 57 
FR 5330, Feb. 13, 1992] 

APPENDIX A TO SUBPART S OF PART 85— 
INTERPRETIVE RULING FOR § 85.1803— 
REMEDIAL PLANS 

The purpose of this rule is to set forth 
EPA’s interpretation regarding one aspect of 
a motor vehicle or motor vehicle engine 
manufacturer’s recall liability under section 
207(c)(1) of the Clean Air Act, 42 U.S.C. 
7641(c)(1). This rule will provide guidance to 
vehicle and engine manufacturers to better 
enable them to submit acceptable remedial 
plans. 

Section 207(c)(1) requires the Adminis-
trator to base a recall order on a determina-
tion that a substantial number of in-use ve-
hicles or engines within a given class or cat-
egory of vehicles or engines, although prop-
erly maintained and used, fail to conform to 
the regulations prescribed under section 202 
when in actual use throughout their useful 
lives. After making such a determination, he 
shall require the manufacturer to submit a 
plan to remedy the nonconformity of any 
such vehicles or engines. The plan shall pro-
vide that the manufacturer will remedy, at 
the manufacturer’s expense, all properly 
maintained and used vehicles which experi-
enced the nonconformity during their useful 
lives regardless of their age or mileage at 
the time of repair. 

(Secs. 207 and 301(a), Clean Air Act, as 
amended, 42 U.S.C. 7541 and 7601(a)) 

[45 FR 36398, May 30, 1980] 

Subpart T—Emission Defect 
Reporting Requirements 

AUTHORITY: Secs. 208(a) and 301(a), Clean 
Air Act, as amended (42 U.S.C. 1857f–6(a) and 
1857g(a)). 
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SOURCE: 42 FR 28128, June 2, 1977, unless 
otherwise noted. 

§ 85.1901 Applicability. 
The requirements of this subpart 

shall be applicable to all 1972 and later 
model year vehicles and engines. The 
requirement to report emission-related 
defects affecting a given class or cat-
egory of vehicles or engines shall re-
main applicable for five years from the 
end of the model year in which such ve-
hicles or engines were manufactured. 

§ 85.1902 Definitions. 
For the purposes of this subpart and 

unless otherwise noted: 
(a) Act shall mean the Clean Air Act, 

42 U.S.C. 1857, as amended. 
(b) The phrase emission-related de-

fect shall mean a defect in design, ma-
terials, or workmanship in a device, 
system, or assembly described in the 
approved Application for Certification 
(required by 40 CFR 86.1843–01 and 
86.1844–01, 40 CFR 86.098–22 and like pro-
visions of subpart A of this part and 40 
CFR part 86) which affects any param-
eter or specification enumerated in ap-
pendix VIII of this part. 

(c) The phrase useful life shall be 
given the meaning ascribed to it by 
section 202(d) of the Act and regula-
tions promulgated thereunder. 

(d) The phrase Voluntary Emissions 
Recall shall mean a repair, adjustment, 
or modification program voluntarily 
initiated and conducted by a manufac-
turer to remedy any emission-related 
defect for which direct notification of 
vehicle or engine owners has been pro-
vided. 

(e) The phrase ultimate purchaser 
shall be given the meaning ascribed to 
it by section 214 of the Act. 

(f) The term manufacturer shall be 
given the meaning ascribed to it by 
section 214 of the Act. 

[42 FR 28128, June 2, 1977, as amended at 64 
FR 23919, May 4, 1999] 

EFFECTIVE DATE NOTE: At 75 FR 25677, May 
7, 2010, § 85.1902 was amended by revising 
paragraphs (b) and (d), effective July 6, 2010. 
For the convenience of the user, the revised 
text is set forth as follows: 

§ 85.1902 Definitions. 

* * * * * 

(b) The phrase emission-related defect shall 
mean: 

(1) A defect in design, materials, or work-
manship in a device, system, or assembly de-
scribed in the approved Application for Cer-
tification (required by 40 CFR 86.1843–01 and 
86.1844–01, and by 40 CFR 86.001–22 and simi-
lar provisions of 40 CFR part 86) which af-
fects any parameter or specification enumer-
ated in appendix VIII of this part; or 

(2) A defect in the design, materials, or 
workmanship in one or more emissions con-
trol or emission-related parts, components, 
systems, software or elements of design 
which must function properly to assure con-
tinued compliance with vehicle emission re-
quirements, including compliance with CO2, 
CH4, N2O, and carbon-related exhaust emis-
sion standards; 

* * * * * 

(d) The phrase Voluntary Emissions Recall 
shall mean a repair, adjustment, or modi-
fication program voluntarily initiated and 
conducted by a manufacturer to remedy any 
emission-related defect for which direct noti-
fication of vehicle or engine owners has been 
provided, including programs to remedy de-
fects related to emissions standards for CO2, 
CH4, N2O, and/or carbon-related exhaust 
emissions. 

* * * * * 

§ 85.1903 Emissions defect information 
report. 

(a) A manufacturer shall file a defect 
information report whenever, on the 
basis of data obtained subsequent to 
the effective date of these regulations: 

(1) The manufacturer determines in 
accordance with procedures established 
by the manufacturer to identify safety 
related defects (pursuant to 15 U.S.C. 
1381 et seq., as amended) that a specific 
emission-related defect exists; and 

(2) That the specific emission-related 
defect exists in twenty-five or more ve-
hicles or engines of the same model 
year. 
No report shall be filed under this para-
graph for any emission-related defect 
corrected prior to the sale of the af-
fected vehicles or engines to an ulti-
mate purchaser. 

(b) Defect information reports re-
quired under paragraph (a) of this sec-
tion shall be submitted not more than 
15 working days after an emission-re-
lated defect is found to affect twenty- 
five vehicles or engines of the same 
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model year. Items of information re-
quired by paragraph (c) of this section 
that are either not available within 
that period or are significantly revised 
shall be submitted as they become 
available. 

(c) Except as provided in paragraph 
(b) of this section, each defect report 
shall contain the following information 
in substantially the format outlined 
below: 

(1) The manufacturer’s corporate 
name. 

(2) A description of the defect. 
(3) A description of each class or cat-

egory of vehicles or engines potentially 
affected by the defect including make, 
model, model year, and such other in-
formation as may be required to iden-
tify the vehicles or engines affected. 

(4) For each class or category of vehi-
cle or engine described in response to 
paragraph (c)(3) of this section, the fol-
lowing shall also be provided: 

(i) The number of vehicles or engines 
known or estimated to have the defect 
and an explanation of the means by 
which this number was determined. 

(ii) The address of the plant(s) at 
which the potentially defective vehi-
cles or engines were produced. 

(5) An evaluation of the emissions 
impact of the defect and a description 
of any driveability problems which a 
defective vehicle might exhibit. 

(6) Available emissions data which 
relate to the defect. 

(7) An indication of any anticipated 
manufacturer follow-up. 

§ 85.1904 Voluntary emissions recall 
report; quarterly reports. 

(a) When any manufacturer initiates 
a voluntary emissions recall campaign 
involving twenty-five or more vehicles 
or engines, the manufacturer shall sub-
mit a report describing the manufac-
turer’s voluntary emissions recall plan 
as prescribed by this section within 15 
working days of the date owner notifi-
cation was begun. The report shall con-
tain the following: 

(1) A description of each class or cat-
egory of vehicle or engine recalled in-
cluding the number of vehicles to be re-
called, the model year, the make, the 
model, and such other information as 
may be required to identify the vehi-
cles or engines recalled. 

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments, or other changes to 
be made to correct the vehicles or en-
gines affected by the emission-related 
defect. 

(3) A description of the method by 
which the manufacturer will determine 
the names and addresses of vehicle or 
engine owners and the method by 
which they will be notified. 

(4) A description of the proper main-
tenance or use, if any, upon which the 
manufacturer conditions eligibility for 
repair under the remedial plan, an ex-
planation of the manufacturer’s rea-
sons for imposing any such condition, 
and a description of the proof to be re-
quired of a vehicle or engine owner to 
demonstrate compliance with any such 
condition. 

(5) A description of the procedure to 
be followed by vehicle or engine owners 
to obtain correction of the noncon-
formity. This shall include designation 
of the date on or after which the owner 
can have the nonconformity remedied, 
the time reasonably necessary to per-
form the labor to remedy the defect, 
and the designation of facilities at 
which the defect can be remedied. 

(6) If some or all of the noncon-
forming vehicles or engines are to be 
remedied by persons other than dealers 
or authorized warranty agents of the 
manufacturer, a description of the 
class of persons other than dealers and 
authorized warranty agents of the 
manufacturer who will remedy the de-
fect. 

(7) Three copies of the letters of noti-
fication to be sent to vehicle or engine 
owners. 

(8) A description of the system by 
which the manufacturer will assure 
that an adequate supply of parts will 
be available to perform the repair 
under the remedial plan including the 
date by which an adequate supply of 
parts will be available to initiate the 
repair campaign, the percentage of the 
total parts requirement of each person 
who is to perform the repair under the 
remedial plan to be shipped to initiate 
the campaign, and the method to be 
used to assure the supply remains both 
adequate and responsive to owner de-
mand. 
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(9) Three copies of all necessary in-
structions to be sent to those persons 
who are to perform the repair under 
the remedial plan. 

(10) A description of the impact of 
the proposed changes on fuel consump-
tion, driveability, and safety of each 
class or category of vehicles or engines 
to be recalled. 

(11) A sample of any label to be ap-
plied to vehicles or engines which par-
ticipate in the voluntary recall cam-
paign. 

(b) Unless otherwise specified by the 
Administrator, the manufacturer shall 
report on the progress of the recall 
campaign by submitting subsequent re-
ports for six consecutive quarters com-
mencing with the quarter after the vol-
untary emissions recall campaign actu-
ally begins. Such reports shall be sub-
mitted no later than 25 working days 
after the close of each calendar quar-
ter. For each class or category of vehi-
cle or engine subject to the voluntary 
emissions recall campaign, the quar-
terly report shall contain the: 

(1) Emission recall campaign number, 
if any, designated by the manufacturer. 

(2) Date owner notification was 
begun, and date completed. 

(3) Number of vehicles or engines in-
volved in the voluntary emissions re-
call campaign. 

(4) Number of vehicles or engines 
known or estimated to be affected by 
the emission-related defect and an ex-
planation of the means by which this 
number was determined. 

(5) Number of vehicles or engines in-
spected pursuant to the voluntary 
emissions recall plan. 

(6) Number of inspected vehicles 
found to be affected by the emission-re-
lated defect. 

(7) Number of vehicles actually re-
ceiving repair under the remedial plan. 

(8) Number of vehicles determined to 
be unavailable for inspection or repair 
under the remedial plan due to expor-
tation, theft, scrapping, or for other 
reasons (specify). 

(9) Number of vehicles or engines de-
termined to be ineligible for remedial 
action due to a failure to properly 
maintain or use such vehicles or en-
gines. 

(10) Three copies of any service bul-
letins transmitted to dealers which re-

late to the defect to be corrected and 
which have not previously been re-
ported. 

(11) Three copies of all communica-
tions transmitted to vehicle or engine 
owners which relate to the defect to be 
corrected and which have not pre-
viously been submitted. 

(c) If the manufacturer determines 
that any of the information requested 
in paragraph (b) of this section has 
changed or was incorrect, revised infor-
mation and an explanatory note shall 
be submitted. Answers to paragraphs 
(b)(5), (6), (7), (8), and (9) of this section 
shall be cumulative totals. 

(d) The manufacturer shall maintain 
in a form suitable for inspection, such 
as computer information storage de-
vices or card files, the names and ad-
dresses of vehicles or engine owners: 

(1) To whom notification was given; 
(2) Who received remedial repair or 

inspection under the remedial plan; 
and 

(3) Who were determined not to qual-
ify for such remedial action when eligi-
bility is conditioned on proper mainte-
nance or use. 

(e) The records described in para-
graph (d) of this section shall be made 
available to the Administrator upon re-
quest. 

§ 85.1905 Alternative report formats. 
(a) Any manufacturer may submit a 

plan for making either of the reports 
required by §§ 85.1903 and 85.1904 on 
computer cards, magnetic tape or other 
machine readable format. The proposed 
plan shall be accompanied by sufficient 
technical detail to allow a determina-
tion that data requirements of these 
sections will be met and that the data 
in such format will be usable by EPA. 

(b) Upon approval by the Adminis-
trator of the proposed reporting sys-
tem, the manufacturer may utilize 
such system until otherwise notified by 
the Administrator. 

§ 85.1906 Report filing: Record reten-
tion. 

(a) The reports required by §§ 85.1903 
and 85.1904 shall be sent to: Director, 
Manufacturers Operations Division (EN 
340), Environmental Protection Agen-
cy, 1200 Pennsylvania Ave., NW., Wash-
ington, DC 20460. 
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(b) The information gathered by the 
manufacturer to compile the reports 
required by §§ 85.1903 and 85.1904 shall 
be retained for not less than five years 
from the date of the manufacture of 
the vehicles or engines and shall be 
made available to duly authorized offi-
cials of the EPA upon request. 

[42 FR 28128, June 2, 1977, as amended at 44 
FR 61962, Oct. 29, 1979] 

§ 85.1907 Responsibility under other 
legal provisions preserved. 

The filing of any report under the 
provisions of this subpart shall not af-
fect a manufacturer’s responsibility to 
file reports or applications, obtain ap-
proval, or give notice under any provi-
sion of law. 

§ 85.1908 Disclaimer of production 
warranty applicability. 

(a) The act of filing an Emission De-
fect Information Report pursuant to 
§ 85.1903 is inconclusive as to the exist-
ence of a defect subject to the Produc-
tion Warranty provided by section 207 
(a) of the Act. 

(b) A manufacturer may include on 
each page of its Emission Defect Infor-
mation Report a disclaimer stating 
that the filing of a Defect Information 
Report pursuant to these regulations is 
not conclusive as to the applicability 
of the Production Warranty provided 
by section 207(a) of the Act. 

§ 85.1909 Treatment of confidential in-
formation. 

(a) Any manufacturer may assert 
that some or all of the information 
submitted pursuant to this subpart is 
entitled to confidential treatment as 
provided by 40 CFR part 2, subpart B. 

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to EPA. 

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a manufacturer must indi-
cate clearly the items of information 
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. Furthermore, EPA requests, 
but does not require, that the sub-
mitter also provide a second copy of its 
submittal from which all confidential 
information has been deleted. If a need 

arises to publicly release nonconfiden-
tial information, EPA will assume that 
the submitter has accurately deleted 
all confidential information from this 
second copy. 

(d) If a claim is made that some or all 
of the information submitted pursuant 
to this subpart is entitled to confiden-
tial treatment, the information cov-
ered by that confidentiality claim will 
be disclosed by the Administrator only 
to the extent and by means of the pro-
cedures set forth in part 2, subpart B, 
of this chapter. 

(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by EPA without further no-
tice to the submitter, in accordance 
with 40 CFR 2.204(c)(2)(i)(A). 

[50 FR 34798, Aug. 27, 1985] 

Subpart U [Reserved] 

Subpart V—Emissions Control Sys-
tem Performance Warranty 
Regulations and Voluntary 
Aftermarket Part Certification 
Program 

AUTHORITY: Secs. 203, 207, 208, and 301(a), 
Clean Air Act, as amended (42 U.S.C. 7522, 
7541, 7542, and 7601(a)). 

SOURCE: 45 FR 34839, May 22, 1980, unless 
otherwise noted. 

§ 85.2101 General applicability. 

(a) Sections 85.2101 through 85.2111 
are applicable to all 1981 and later 
model year light-duty vehicles and 
light-duty trucks. 

(b) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new 
light-duty vehicles and light-duty 
trucks under the provisions of 40 CFR 
part 86, subpart S. 

[64 FR 23919, May 4, 1999] 

§ 85.2102 Definitions. 

(a) As used in §§ 85.2101 through 
85.2111 all terms not defined herein 
shall have the meaning given them in 
the Act: 
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(1) Act means Part A of Title II of the 
Clean Air Act, 42 U.S.C. 7421 et seq. 
(formerly 42 U.S.C. 1857 et seq.), as 
amended. 

(2) Office Director means the Director 
for the Office of Mobile Sources—Office 
of Air and Radiation of the Environ-
mental Protection Agency or other au-
thorized representative of the Office 
Director. 

(3) Certified part means a part cer-
tified in accordance with the 
aftermarket part certification regula-
tions contained in this subpart. 

(4) Emission performance warranty 
means that warranty given pursuant to 
this subpart and section 207(b) of the 
Act. 

(5) Office Director-approved emission 
test or Emission Short Test means any 
test prescribed under 40 CFR 85.2201 et 
seq., and meeting all of the require-
ments thereunder. 

(6) Model year means the manufactur-
er’s annual production period (as deter-
mined by the Office Director) which in-
cludes January 1 of such calendar year; 
however, if the manufacturer has no 
annual production period, the term 
‘‘model year’’ shall mean the calendar 
year. 

(7) Original equipment part means a 
part present in or on a vehicle at the 
time the vehicle is sold to the ultimate 
purchaser, except for components in-
stalled by a dealer which are not manu-
factured by the vehicle manufacturer 
or are not installed at the direction of 
the vehicle manufacturer. 

(8) Owner means the original pur-
chaser or any subsequent purchaser of 
a vehicle. 

(9) Owner’s manual means the in-
struction booklet normally provided to 
the purchaser of a vehicle. 

(10) Useful life means that period es-
tablished pursuant to section 202(d) of 
the Act and regulations promulgated 
thereunder. 

(11) Vehicle means a light duty vehi-
cle or a light duty truck. 

(12) Warranty booklet means a book-
let, separate from the owner’s manual, 
containing all warranties provided 
with the vehicle. 

(13) Written instructions for proper 
maintenance and use means those main-
tenance and operation instructions 
specified in the owner’s manual as 

being necessary to assure compliance 
of a vehicle with applicable emission 
standards for the useful life of the vehi-
cle that are: 

(i) In accordance with the instruc-
tions specified for performance on the 
manufacturer’s prototype vehicle used 
in certification (including those speci-
fied for vehicles used under special cir-
cumstances), and 

(ii) In compliance with the require-
ments of 40 CFR 86.094–38 or 86.1808–01 
(as appropriate for the applicable 
model year vehicle/engine classifica-
tion); and 

(iii) In compliance with any other 
regulations promulgated by the Office 
Director governing maintenance and 
use instructions. 

(14) Emission related parts means those 
parts installed for the specific purpose 
of controlling emissions or those com-
ponents, systems, or elements of design 
which must function properly to assure 
continued vehicle emission compliance. 

(15) Objective evidence of an emission 
related repair means all diagnostic in-
formation and data, the actual parts 
replaced during repair, and any other 
information directly used to support a 
warranty claim, or to support denial of 
such a claim. 

(16) Valid emission performance war-
ranty claim means a claim in which 
there is no evidence that the vehicle 
had not been properly maintained and 
operated in accordance with manufac-
turer instructions, the vehicle failed to 
conform to applicable emission stand-
ards as measured by an Office Director- 
approved type of emission warranty 
test during its useful life and the owner 
is subject to sanction as a result of the 
test failure. 

(17) Reasonable expense means any ex-
pense incurred due to repair of a war-
ranty failure caused by a non-original 
equipment certified part, including, 
but not limited to, all charges in any 
expense categories that would be con-
sidered payable by the involved vehicle 
manufacturer to its authorized dealer 
under a similar warranty situation 
where an original equipment part was 
the cause of the failure. Included in 
‘‘reasonable expense’’ are any addi-
tional costs incurred specifically due 
to the processing of a claim involving a 
certified aftermarket part or parts as 
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covered in these regulations. The di-
rect parts and labor expenses of car-
rying out repairs is immediately 
chargeable to the part manufacturer. 
All charges beyond the actual parts 
and labor repair expenses must be am-
ortized over the number of claims and/ 
or over a number of years in a manner 
that would be considered consistent 
with generally accepted accounting 
principles. These expense categories 
shall include but are not limited to the 
cost of labor, materials, record keep-
ing, special handling, and billing as a 
result of replacement of a certified 
aftermarket part. 

(18) MOD Director means Director of 
Manufacturers Operations Division, Of-
fice of Mobile Sources—Office of Air 
and Radiation of the Environmental 
Protection Agency. 

[45 FR 34839, May 22, 1980, as amended at 54 
FR 32587, Aug. 8, 1989; 64 FR 23919, May 4, 
1999] 

§ 85.2103 Emission performance war-
ranty. 

(a) The manufacturer of each vehicle 
to which this subpart applies shall war-
rant in writing that if: 

(1) The vehicle is maintained and op-
erated in accordance with the written 
instructions for proper maintenance 
and use and 

(2) The vehicle fails to conform at 
any time during its useful life to the 
applicable emission standards or fam-
ily emission limits as determined by an 
EPA-approved emission test, and 

(3) Such nonconformity results or 
will result in the vehicle owner having 
to bear any penalty or other sanction 
(including the denial of the right to use 
the vehicle) under local, State or Fed-
eral law, then the manufacturer shall 
remedy the nonconformity at no cost 
to the owner; except that, if the vehicle 
has been in operation for more than 24 
months or 24,000 miles, the manufac-
turer shall be required to remedy only 
those nonconformities resulting from 
the failure of components which have 
been installed in or on the vehicle for 
the sole or primary purpose of reducing 
vehicle emissions and that were not in 
general use prior to model year 1968. 

(b) The warranty period shall begin 
on the date the vehicle is delivered to 
its ultimate purchaser, or if the vehicle 

is first placed in service as a ‘‘demon-
strator’’ or ‘‘company’’ car prior to de-
livery, on the date it is first placed in 
service. 

[45 FR 34839, May 22, 1980, as amended at 54 
FR 32587, Aug. 8, 1989] 

§ 85.2104 Owners’ compliance with in-
structions for proper maintenance 
and use. 

(a) An emission performance war-
ranty claim may be denied on the basis 
of noncompliance by a vehicle owner 
with the written instructions for prop-
er maintenance and use. 

(b) When determining whether an 
owner has complied with the written 
instructions for proper maintenance 
and use, a vehicle manufacturer may 
require an owner to submit evidence of 
compliance only with those written 
maintenance instructions for which the 
manufacturer has an objective reason 
for believing: 

(1) Were not performed; and 
(2) If not performed could be the 

cause of the particular vehicle’s ex-
ceeding applicable emission standards. 

(c) Evidence of compliance with a 
maintenance instruction may consist 
of: 

(1) A maintenance log book which 
has been validated at the approximate 
time or mileage intervals specified for 
service by someone who regularly en-
gages in the business of servicing auto-
mobiles for the relevant maintenance 
instruction(s); or 

(2) A showing that the vehicle has 
been submitted for scheduled mainte-
nance servicing at the approximate 
time or mileage intervals specified for 
service to someone who regularly en-
gages in the business of servicing auto-
mobiles for the purpose of performing 
the relevant maintenance; or 

(3) A statement by the vehicle owner 
that he or she performed the mainte-
nance at the approximate time or mile-
age interval specified including a show-
ing, 

(i) That the owner purchased and 
used proper parts, and 

(ii) Upon request by the vehicle man-
ufacturer, that the owner is able to 
perform the maintenance properly. 
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(d) Except as provided in paragraph 
(e) of this section, the time/mileage in-
terval for scheduled maintenance serv-
ices shall be the service interval speci-
fied for the part in the written instruc-
tions for proper maintenance and use. 

(e) For certified parts having a main-
tenance or replacement interval dif-
ferent from that specified in the writ-
ten instructions for proper mainte-
nance and use, the time/mileage inter-
val shall be the service interval for 
which the part was certified. 

(f) The owner may perform mainte-
nance or have maintenance performed 
more frequently then required in the 
maintenance instructions. 

(g) Except as provided in paragraph 
(h) of this section, a manufacturer may 
deny an emission performance war-
ranty claim on the basis of noncompli-
ance with the written instructions for 
proper maintenance and use only if: 

(1) An owner is not able to comply 
with a request by a manufacturer for 
evidence pursuant to paragraph (c) of 
this section; or 

(2) Notwithstanding the evidence pre-
sented pursuant to paragraph (c) of 
this section, the manufacturer is able 
to prove that the vehicle failed an 
emission short test because: 

(i) The vehicle was abused, or 
(ii) An instruction for the proper 

maintenance and use was performed in 
a manner resulting in a component’s 
being improperly installed or a compo-
nent or related parameter’s being ad-
justed substantially outside of the 
manufacturer’s specifications, or 

(iii) Unscheduled maintenance was 
performed on a vehicle which resulted 
in the removing or rendering inoper-
ative of any component affecting the 
vehicle’s emissions. 

(h) In no case may a manufacturer 
deny an emission performance war-
ranty claim on the basis of: 

(1) Warranty work or predelivery 
service performed by any facility au-
thorized by the vehicle manufacturer 
to perform such work or service; or 

(2) Work performed in an emergency 
situation to rectify an unsafe condi-
tion, including an unsafe driveability 
condition, attributable to the manufac-
turer, provided the vehicle owner has 
taken steps to put the vehicle back in 

a conforming condition in a timely 
manner; or 

(3) The use of any uncertified part or 
non-compliance with any written in-
struction for proper maintenance and 
use which is not relevant to the reason 
that the vehicle failed to comply with 
applicable emission standards; or 

(4) Any cause attributable to the ve-
hicle manufacturer; or 

(5) The use of any fuel which is com-
monly available in the geographical 
area in which the vehicle or engine is 
located, unless the written instructions 
for proper maintenance and use specify 
that the use of that fuel would ad-
versely affect the emission control de-
vices and systems of the vehicle, and 
there is commonly available informa-
tion for the owner to identify the prop-
er fuel to be used. 

[45 FR 34839, May 22, 1980, as amended at 54 
FR 32587, Aug. 8, 1989] 

§ 85.2105 Aftermarket parts. 

(a) No valid emission performance 
warranty claim shall be denied on the 
basis of the use of a properly installed 
certified aftermarket part in the main-
tenance or repair of a vehicle. A vehi-
cle manufacturer that honors a valid 
emission performance warranty claim 
involving a certified aftermarket part 
may seek reimbursement for reason-
able expenses incurred in honoring the 
claim by following the warranty claim 
procedures listed in § 85.2107(c). 

(b) Except as provided in § 85.2104(h), 
a vehicle manufacturer may deny an 
emission performance warranty claim 
on the basis of an uncertified 
aftermarket part used in the mainte-
nance or repair of a vehicle if the vehi-
cle manufacturer can demonstrate that 
the vehicle’s failure to meet emission 
standards was caused by use of the 
uncertified part. A warranty claim 
may be denied if the vehicle manufac-
turer submits a written document to 
the vehicle owner that the vehicle 
owner is unable or unwilling to refute. 
The document must: 

(1) Establish a causal connection be-
tween the emissions short test failure 
and use of the uncertified part, and, 

(2) Assert that: 
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(i) Removal of the uncertified part 
and installation of any comparable cer-
tified or original equipment part pre-
viously removed or replaced during in-
stallation of the uncertified part will 
resolve the observed emissions failure 
in the vehicle, and/or 

(ii) Use of the uncertified part has 
caused subsequent damage to other 
specified certified components such 
that replacement of these components 
would also be necessary to resolve the 
observed vehicle emissions failure, and, 

(3) List all objective evidence as de-
fined in § 85.2102 that was used in the 
determination to deny warranty. This 
evidence must be made available to the 
vehicle owner or EPA upon request, 
and 

(c) A part not required to be replaced 
at a definite interval in accordance 
with the written instructions for main-
tenance and use shall be warranted for 
the full term of any warranty man-
dated by the Act. Instructions to re-
place a component only if checked and 
found to be operating below specifica-
tion shall have no bearing on 
warrranty coverage, unless an owner 
did not follow such an instruction prior 
to the short test failure and non-
compliance with that instruction 
caused the failure of another vehicle 
component relevant to the noncon-
formity. 

[45 FR 34839, May 22, 1980, as amended at 54 
FR 32587, Aug. 8, 1989] 

§ 85.2106 Warranty claim procedures. 

(a) A claim under the emission per-
formance warranty may be raised im-
mediately upon the failure of an EPA- 
approved emission test if, as a result of 
that failure, an owner is required to 
take action of any kind in order to 
avoid imposition of a penalty or sanc-
tion. An owner need not suffer the loss 
of the right to use a vehicle, be fined, 
incur repair expenses, or actually bear 
any penalty or sanction to satisfy the 
requirement of § 85.2103(a)(3). That re-
quirement shall be met if a test failure 
sets a procedure in motion under which 
the owner will bear a penalty or sanc-
tion if a vehicle is not brought into 
conformity or repaired to some speci-
fied extent within some specified pe-
riod of time. 

(b) A warranty claim may be sub-
mitted by bringing a vehicle to: 

(1) Any repair facility authorized by 
the vehicle manufacturer to service 
that model vehicle, or 

(2) Any repair facility authorized by 
the vehicle manufacturer to perform 
emission performance warranty repairs 
for that model vehicle. 

(c) To the extent required by any 
Federal or State law, whether statu-
tory or common law, a vehicle manu-
facturer shall be required to provide a 
means for non-franchised repair facili-
ties to perform emission performance 
warranty repairs. 

(d) The manufacturer of each vehicle 
to which the warranty is applicable 
shall establish procedures as to the 
manner in which a claim under the 
emission performance warranty is to be 
processed. The procedures shall: 

(1) Provide for a final decision by the 
vehicle manufacturer within a reason-
able time, not to exceed 30 days from 
the time at which the vehicle is ini-
tially presented for repair or within 
the time period during which an owner 
is required by local, State or federal 
law to have the vehicle repaired with-
out incurring further penalties or sanc-
tions (whichever is shorter), unless a 
delay 

(i) Is requested by the vehicle owner, 
or 

(ii) Is caused by an event not attrib-
utable to the vehicle manufacturer or 
the warranty repair facility; and 

(2) Require that if the facility at 
which the vehicle is initially presented 
for repair is unable for any reason to 
honor the particular claim, then, un-
less this requirement is waived in writ-
ing by the vehicle owner, the repair fa-
cility shall forward the claim to an in-
dividual or office authorized to make 
emission performance warranty deter-
minations for the manufacturer. 

(e) Within the time period specified 
in paragraph (d) of this section the 
manufacturer shall: 

(1) Notify the owner that it will 
honor the claim; or 

(2) Provide the owner, in writing, 
with an explanation of the basis upon 
which the claim is being denied; or 
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(3) If the basis of the claim denial in-
volves use of an uncertified part, pro-
vide the owner in writing with an ex-
planation of the basis upon which the 
claim is being denied according to all 
criteria specified in § 85.2105(b). 

(f) Failure to notify an owner within 
the required time period (as deter-
mined under paragraph (d) of this sec-
tion) for reasons that are not attrib-
utable to the vehicle owner or events 
which are not beyond the control of the 
vehicle manufacturer or the repair fa-
cility, shall result in the vehicle manu-
facturer being responsible for repairing 
the warranted items free of charge to 
the vehicle owner. 

(g) The vehicle manufacturer shall 
incur all costs associated with a deter-
mination that an emission performance 
warranty claim is valid. 

[45 FR 34839, May 22, 1980, as amended at 54 
FR 32588, Aug. 8, 1989] 

§ 85.2107 Warranty remedy. 
(a) The manufacturer’s obligation 

under the emission performance war-
ranty shall be to make all adjustments, 
repairs or replacements necessary to 
assure that the vehicle complies with 
applicable emission standards of the 
U.S. Environmental Protection Agen-
cy, that it will continue to comply for 
the remainder of its useful life (if prop-
er maintenance and operation are con-
tinued), and that it will operate in a 
safe manner. The manufacturer shall 
bear all costs incurred as a result of 
the above obligation, except that after 
the first 24 months or 24,000 miles 
(whichever first occurs) the manufac-
turer shall be responsible only for: 

(1) The adjustment, repair or replace-
ment of those components which have 
been installed in or on a vehicle for the 
sole or primary purpose of reducing ve-
hicle emissions, and which were not in 
general use prior to model year 1968; 
and 

(2) All other components which must 
be adjusted, repaired or replaced to en-
able a component repaired or replaced 
under paragraph (a)(1) of this section 
to perform properly. 

(b) Under the Emissions Performance 
Warranty, the manufacturer shall be 
liable for the total cost of the remedy 
for any vehicle validly presented for re-
pair to any authorized service facility 

authorized by the vehicle manufac-
turer. State or local limitations as to 
the extent of the penalty or sanction 
imposed upon an owner of a failed vehi-
cle shall have no bearing on this liabil-
ity. 

(c) The remedy provided under para-
graph (a) of this section shall include 
the repair or replacement of certified 
parts as required in § 85.2105(a). To seek 
reimbursement from the involved cer-
tified aftermarket part manufacturer 
for reasonable expenses incurred due to 
the certified aftermarket parts deter-
mined to be the cause of a performance 
warranty failure, the vehicle manufac-
turer must: 

(1) Retain all parts replaced during 
the performance warranty repair, and 

(2) Follow the procedures laid out in 
§ 85.2117. 

(d) If a manufacturer is unable (for 
reasons not attributable to the vehicle 
owner or events beyond the control of 
the vehicle manufacturer or an author-
ized repair facility) to repair a vehicle 
within the time period specified under 
§ 85.2106(d) after the initial presen-
tation of the vehicle to an authorized 
repair facility, then the owner shall be 
entitled to have the warranty remedy 
performed, at the expense of the manu-
facturer, by any repair facility of the 
owner’s choosing. 

(e) The vehicle manufacturer may 
deny warranty for a failure caused by 
an uncertified part in accordance with 
the criteria in § 85.2105. 

[45 FR 34839, May 22, 1980, as amended at 54 
FR 32588, Aug. 8, 1989] 

§ 85.2108 Dealer certification. 

(a) Upon the delivery of each new 
light-duty motor vehicle, the dealer 
shall furnish to the purchaser a certifi-
cate which states that: 

(1) Based upon written notification 
furnished by the manufacturer, the 
dealer has knowledge that the vehicle 
is covered by an EPA Certificate of 
Conformity; 

(2) Based upon a visual inspection of 
emissions control devices, there are no 
apparent deficiencies in the installa-
tion of such devices by the manufac-
turer. The visual inspection required 
by this subsection is limited to those 
emission control devices or portions 
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thereof which are visible without re-
moval or adjustment of any component 
or system of the vehicle, whether emis-
sions related or otherwise. 

(3) The dealer has performed all emis-
sion control system preparation re-
quired by the manufacturer prior to 
the sale of the vehicle, as set forth in 
the current predelivery service manual 
furnished by the manufacturer. 

(b) The certificate shall further state 
that if the vehicle fails an EPA-ap-
proved emission test prior to the expi-
ration of three months or 4,000 miles 
(whichever occurs first) from the date 
or mileage at the time of delivery of 
the vehicle to the ultimate purchaser, 
and the vehicle has been maintained 
and used in accordance with the writ-
ten instructions for proper mainte-
nance and use, then the vehicle manu-
facturer shall remedy the noncon-
formity under the emission perform-
ance warranty. 

(c) For the purpose of this section, 
the term emission control devices shall 
be limited to all devices installed on a 
vehicle for the sole or primary purpose 
of controlling vehicle emissions and 
which were not in general use prior to 
1968. 

(d) A vehicle manufacturer shall pro-
vide the § 85.2108 remedy free of charge 
to the vehicle owner for any vehicle 
which, although maintained in accord-
ance with the written instructions for 
proper maintenance and use, fails an 
emission short test prior to the expira-
tion of three months or 4,000 miles 
from the time of sale to the ultimate 
purchaser, without regard to whether a 
penalty or sanction is imposed because 
of the emissions short-test failure. 

(e) The dealer certification required 
by this section shall not be construed 
as either a representation or a war-
ranty, express or implied, by the dealer 
that the emission control system or 
any part thereof is without defect nor 
that the system will properly perform. 

[46 FR 38692, July 29, 1981] 

§ 85.2109 Inclusion of warranty provi-
sions in owners’ manuals and war-
ranty booklets. 

(a) A manufacturer shall furnish with 
each new motor vehicle, a full expla-
nation of the Emission Performance 

Warranty, including at a minimum the 
following information: 

(1) A basic statement of the coverage 
of the emissions performance warranty 
as set out in § 85.2103. This shall be sep-
arated from any other warranty given 
by the manufacturer and shall be 
prefaced by the title ‘‘Emissions Per-
formance Warranty’’ set in bold face 
type; and 

(2) A list of all items which are cov-
ered by the emission performance war-
ranty for the full useful life of the vehi-
cle. This list shall contain all compo-
nents which have been installed in or 
on a vehicle solely or primarily for the 
purpose of reducing vehicle emissions, 
except those components which were in 
general use prior to model year 1968. 
All items listed pursuant to this sub-
section shall be described in the same 
manner as they are likely to be de-
scribed on a service facility work re-
ceipt for that vehicle; and 

(3) A list or a reference to the loca-
tion of the instructions for proper 
maintenance and use, together with 
the time and/or mileage interval at 
which such instructions are to be per-
formed; and 

(4) An explanation of the effect that 
the use of certified parts will have on 
the emission performance warranty. 
This explanation shall comport with 
the provisions of § 85.2105 (b) and (c), in-
cluding a statement in boldface type 
that maintenance, replacement, or re-
pair of the emission control devices 
and systems may be performed by any 
automotive repair establishment or in-
dividual using any certified part; and 

(5) Complete instructions as to when 
and how an owner may bring a claim 
under the emissions performance war-
ranty, as governed by §§ 85.2104 and 
85.2106. These instructions shall in-
clude: 

(i) An explanation of the point in 
time at which a claim may be raised; 
and 

(ii) Complete procedures as to the 
manner in which a claim may be 
raised; and 

(iii) The provisions for manufacturer 
liability contained in § 85.2106(f) if the 
manufacturer fails to respond within 
the time period set in accordance with 
§ 85.2106(d); 
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(6) An explanation that an owner 
may obtain further information con-
cerning the emission performance war-
ranty or that an owner may report vio-
lations of the terms of the Emission 
Performance Warranty by contacting 
the Director, Field Operations and Sup-
port Division (6406J), Environmental 
Protection Agency, 401 ‘‘M’’ Street, 
SW., Washington, DC 20460 (Attention: 
Warranty Claim). 

(b) The warranty information shall 
be provided in the same document as 
other warranties provided with the ve-
hicle. 

(c) If a separate warranty booklet is 
provided with the vehicle, the owner’s 
manual shall contain, at a minimum, 
the following information: 

(1) A general list of all warranties 
covering the vehicle; and 

(2) A statement that detailed war-
ranty information can be found in the 
warranty booklet. 

(d) If a separate warranty booklet is 
not provided with the vehicle, the in-
formation specified in paragraph (a) of 
this section shall be contained in the 
owner’s manual. 

[45 FR 34839, May 22, 1980, as amended at 58 
FR 65554, Dec. 15, 1993] 

§ 85.2110 Submission of owners’ manu-
als and warranty statements to 
EPA. 

(a) The manufacturer of each vehicle 
to which this subpart applies shall sub-
mit a copy to EPA of both the owner’s 
manual and warranty booklet (if appli-
cable) for each model vehicle, except 
that, if the same warranty information 
is to be provided for more than one 
model vehicle, the manufacturer may 
submit copies for a single model vehi-
cle with a statement that such copies 
are complete and accurate representa-
tion of the warranty information pro-
vided with all other specified models. 

(1) The owner’s manuals and war-
ranty booklets should be received by 
EPA 60 days prior to the introduction 
of the vehicle for sale. 

(2) If the manuals and warranty 
booklets are not in their final printed 
format 60 days prior to the introduc-
tion of the vehicle for sale, a manufac-
turer may submit the most recent 
draft at that time, provided that final 

versions are submitted within 15 days 
of the final printing. 

(b) All materials described in para-
graph (a) of this section shall be sent 
to: Director, Field Operations and Sup-
port Division (6406J), Environmental 
Protection Agency, 401 ‘‘M’’ Street, 
SW., Washington, DC 20460 (Attention: 
Warranty Booklet). 

[45 FR 34839, May 22, 1980, as amended at 58 
FR 65554, Dec. 15, 1993] 

§ 85.2111 Warranty enforcement. 

The following acts are prohibited and 
may subject a manufacturer to up to a 
$32,500 civil penalty for each offense, 
except as noted in paragraph (d) of this 
section: 

(a) Selling or leasing a light duty ve-
hicle without providing in writing the 
warranty information required by 
§ 85.2109; 

(b) Failing or refusing to comply 
with the terms and conditions of the 
Emission Performance Warranty with 
respect to any vehicle to which this 
subpart applies. Acts constituting such 
a failure or refusal shall include, but 
are not limited to, the following, 

(1) Failure to honor a valid warranty 
claim, 

(2) Performance of a warranty repair 
in a manner which cannot reasonably 
be expected to allow the vehicle to 
meet applicable emission standards for 
the remainder of its useful life, 

(3) Failure of a manufacturer to re-
imburse a dealer or other designated 
agent for performance of a vehicle re-
pair made pursuant to this subpart, 
and 

(4) Failure of a manufacturer to sup-
ply a part necessary to perform a war-
ranty repair within the time limit 
specified under § 85.2106(d), unless such 
failure is for a reason not attributable 
to the vehicle manufacturer or the 
warranty repair facility; 

(c) To provide directly or indirectly 
in any communication to the ultimate 
purchaser or any subsequent purchaser 
that the emission performance war-
ranty coverage is conditioned upon the 
use of any name brand part, compo-
nent, or system or upon service (other 
than a component or service provided 
without charge under the terms of the 
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purchase agreement), unless the com-
munication is made pursuant to a writ-
ten waiver by the Office Director. 

(d) The maximum penalty value list-
ed in this section is shown for calendar 
year 2004. Maximum penalty limits for 
later years may be adjusted based on 
the Consumer Price Index. The specific 
regulatory provisions for changing the 
maximum penalties, published in 40 
CFR part 19, reference the applicable 
U.S. Code citation on which the prohib-
ited action is based. 

[45 FR 34839, May 22, 1980, as amended at 58 
FR 65554, Dec. 15, 1993; 70 FR 40432, July 13, 
2005] 

§ 85.2112 Applicability. 
The provisions of §§ 85.2112 through 

85.2122 apply to emission related auto-
motive aftermarket parts which are to 
be installed in or on 1968 and later 
model year light-duty vehicles and 
light-duty trucks. 

[54 FR 32588, Aug. 8, 1989] 

§ 85.2113 Definitions. 
As used in this subpart, all terms not 

defined shall have the meaning given 
them in the Act: 

(a) Act means Part A of Title II of the 
Clean Air Act, 42 U.S.C. 7421 et seq. 
(formerly 42 U.S.C. 1857 et seq.) as 
amended. 

(b) Aftermarket part means any part 
offered for sale for installation in or on 
a motor vehicle after such vehicle has 
left the vehicle manufacturer’s produc-
tion line. 

(c) Aftermarket part manufacturer 
means: 

(1) A manufacturer of an aftermarket 
part or, 

(2) A party that markets aftermarket 
parts under its own brand name, or, 

(3) A rebuilder of original equipment 
or aftermarket parts, or 

(4) A party that licenses others to 
sell its parts. 

(d) Agency means the Environmental 
Protection Agency. 

(e) Certified aftermarket part means 
any aftermarket part which has been 
certified pursuant to this subpart. 

(f) Emission warranty means those 
warranties given by vehicle manufac-
turers pursuant to section 207 of the 
Act. 

(g) Emission-critical parameters means 
those critical parameters and toler-
ances which, if equivalent from one 
part to another, will not cause the ve-
hicle to exceed applicable emission 
standards with such parts installed. 

(h) Engine family means the basic 
classification unit of a vehicle’s prod-
uct line for a single model year used 
for the purpose of emission-data vehi-
cle or engine selection and as deter-
mined in accordance with 40 CFR 
86.078–24. 

(i) Vehicle or engine configuration 
means the specific subclassification 
unit of an engine family or certified 
part application group as determined 
by engine displacement, fuel system, 
engine code, transmission and inertia 
weight class, as applicable. 

(j) Certification vehicle emission margin 
for a certified engine family means the 
difference between the EPA emission 
standards and the average FTP emis-
sion test results of that engine family’s 
emission-data vehicles at the projected 
applicable useful life mileage point 
(i.e., useful life mileage for light-duty 
vehicles is 50,000 miles and for light- 
duty trucks is 120,000 miles for 1985 and 
later model years or 50,000 miles for 
1984 and earlier model years). 

(k) Applications means all vehicle or 
engine configurations for which one 
part is being certified as set forth in 
the aftermarket part manufacturer’s 
notification of intent to certify pursu-
ant to § 85.2115(a)(1). 

[45 FR 78458, Nov. 25, 1980, as amended at 54 
FR 32588, Aug. 8, 1989] 

§ 85.2114 Basis of certification. 
(a) Prior to certifying, the aftermarket 

part manufacturer must determine: 
(1) Whether the part to be certified is 

an emission related part as defined in 
§ 85.2102. The MOD Director shall deny 
certification to any parts which he or 
she determines is not an emission re-
lated part. 

(2) The vehicle or engine configura-
tions for which this part is being cer-
tified. These are the vehicle and engine 
designs for which the aftermarket part 
manufacturer intends to sell the cer-
tified aftermarket part. 

(3) Whether the part qualifies under 
one of the part categories, listed in 
§ 85.2122 of this subpart that are eligible 
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to certify using emission critical pa-
rameters and, if so, whether the manu-
facturer elects to demonstrate certifi-
cation using emission critical param-
eters. An aftermarket part may be cer-
tified under this category only if the 
part’s emission-critical parameters, as 
set forth in § 85.2122, are equivalent to 
those of the original equipment or pre-
viously certified part it is to replace. 
Compliance with the emission-critical 
parameters discussed in paragraph (b) 
of this section may be demonstrated by 
compliance with the relevant test pro-
cedures and criteria specified in appen-
dix I to this subpart. The requirements 
of this paragraph apply to all on-road 
vehicles and engines. Alternatively, 
the manufacturer may elect to dem-
onstrate certification compliance ac-
cording to the emission test procedures 
described in paragraph (c) of this sec-
tion. 

(b) For parts eligible to certify using 
emission-critical parameters, certification 
compliance can be demonstrated as fol-
lows. (1) The durability procedure con-
tained in appendix I to this subpart can 
be used. As an alternative, the 
aftermarket part manufacturer may 
use a different durability procedure if 
it can demonstrate to the MOD Direc-
tor that the alternative procedure re-
sults in an improved technical evalua-
tion of the part’s influence on vehicle 
or engine emissions for its useful life 
mileage interval, or results in a signifi-
cant cost savings to the aftermarket 
part manufacturer with no loss in tech-
nical validity compared to the rec-
ommended durability procedure. The 
aftermarket part manufacturer shall 
receive the written approval from the 
MOD Director prior to implementation 
of the alternative procedures. 

(2) Compliance with certification re-
quirements is based on conformance 
with all emission-critical parameters 
in § 85.2122. This shall be accomplished 
by performing such procedures, tests, 
or analyses described in appendix I, or 
other procedures subject to the MOD 
Director’s approval, necessary to ascer-
tain with a high degree of certainty the 
emission-critical parameter specifica-
tions and tolerances for the 
aftermarket part and the original 
equipment or previously certified part 

for which an equivalent aftermarket 
certified part is to be used. 

(i) If information is available in ap-
pendix I of this subpart to identify the 
applicable emission-critical param-
eters, the aftermarket part certifier 
must use such information. 

(ii) If sampling and analysis of origi-
nal equipment or previously certified 
parts is relied upon, the aftermarket 
part certifier must use sound statis-
tical sampling techniques to ascertain 
the mean and range of the applicable 
emission parameters. 

(iii) If an aftermarket part replaces 
more than one part on the same appli-
cation, it may be certified only if the 
aftermarket part meets the applicable 
emission-critical parameters of § 85.2122 
for each part or parts which the 
aftermarket part is to replace. If an 
aftermarket part is to replace more 
than one part or an entire system, 
compliance must be demonstrated for 
all emission-critical parameters in-
volved, except those which relate sole-
ly to the interface between the parts 
being replaced by the aftermarket part. 

(c) For parts certifying on the basis of 
emission test results, durability dem-
onstration testing shall be conducted as 
follows. (1) Prior to certification emis-
sion testing, the actual aftermarket 
part used for certification testing must 
meet the durability demonstration re-
quirements of this paragraph for at 
least the part’s useful life mileage in-
terval. 

(i) If an original equipment part has 
no scheduled replacement interval, 
then the useful life mileage interval of 
the aftermarket part of that type or 
which replaces the function of that 
part may be certified with a service in-
terval less than the useful life of the 
motor vehicle or motor vehicle engine, 
or 

(ii) If any provision of 40 CFR part 86 
establishes a minimum replacement or 
service interval for an original equip-
ment part during vehicle or engine cer-
tification, then the useful life mileage 
interval of the aftermarket part of that 
type or which replaces the function of 
that part is said minimum interval. 

(2) The part manufacturer must de-
cide whether it can demonstrate to the 
MOD Director that, during normal ve-
hicle operation, the candidate part will 
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not accelerate deterioration of any 
original equipment emission related 
parts. This demonstration must be 
based on technical rationale that 
shows that the candidate part has no 
significant physical or operational ef-
fect on any original emission compo-
nents or system which would be dif-
ferent than that experienced by the ve-
hicle operating with all original equip-
ment emission system parts. The part’s 
effect on each major emission system 
must be addressed separately in the 
demonstration. 

(i) If the aftermarket part to be cer-
tified accelerates deterioration of any 
existing emission related parts then 
certification shall be carried out as 
specified under the paragraph (c)(3) of 
this section for parts that accelerate 
deterioration of existing emission re-
lated parts. 

(ii) If the aftermarket part manufac-
turer can demonstrate that the part to 
be certified will not accelerate deterio-
ration of any existing emission related 
components, then the manufacturer 
can certify according to paragraph 
(c)(4) in this section for parts dem-
onstrated to not accelerate deteriora-
tion of existing emission related parts. 

(3) For aftermarket parts that accelerate 
deterioration of existing emission related 
parts during normal operation. (i) The 
aftermarket test part can be installed 
on the durability test vehicle and aged 
for 50,000 miles using the vehicle dura-
bility driving schedules contained in 
part 86, appendix IV. As an alternative, 
the aftermarket part manufacturer 
may use a different durability proce-
dure if it can demonstrate to the MOD 
Director that the alternative procedure 
results in an improved technical eval-
uation of the part’s influence on vehi-
cle or engine emissions for the part’s 
useful life mileage interval, or results 
in a significant cost savings to the 
aftermarket part manufacturer with no 
loss in technical validity compared to 
the recommended durability schedules 
in part 86, appendix IV. The 
aftermarket part manufacturer shall 
receive the written approval from the 
MOD Director prior to implementation 
of the alternative procedures. 

NOTE: At the time of certification emission 
testing, the same part and vehicle combina-
tion used for mileage accumulation shall be 
used for emission testing. 

(ii) Where the comparable original 
equipment part has a recommended re-
placement interval of less than 50,000 
miles, the test part shall be replaced no 
sooner than its useful life mileage in-
terval during the required 50,000 mile 
durability demonstration. 

NOTE: At the time of certification emission 
testing, one of the aftermarket parts that 
accumulated at least its useful life mileage 
during the aging process under this para-
graph shall be installed on the durability 
test vehicle that has accumulated 50,000 
miles. 

(4) For aftermarket parts demonstrated 
not to accelerate deterioration on existing 
emission related parts during normal oper-
ation, the part manufacturer must de-
termine whether the part will cause a 
noticeable change in vehicle 
driveability. 

(i) Parts that cause no noticeable 
change in vehicle driveability, per-
formance, and/or fuel economy when 
the part fails, the durability driving 
schedules contained in part 86, appen-
dix IV can be used. As an alternative, 
the aftermarket part manufacturer 
may use a different durability proce-
dure if it can demonstrate to the MOD 
Director that the alternative procedure 
results in an improved technical eval-
uation of the part’s influence on vehi-
cle or engine emissions for its useful 
life mileage interval, or results in a 
significant cost savings to the 
aftermarket part manufacturer with no 
loss in technical validity compared to 
the durability schedules in part 86, ap-
pendix IV. The aftermarket part manu-
facturer shall receive the written ap-
proval from the MOD Director prior to 
implementation of the alternative pro-
cedures. 

(ii) Parts demonstrated to cause a 
noticeable change in vehicle 
driveability, performance, and/or fuel 
economy when the part fails, are ex-
empt from aging if the part manufac-
turer can demonstrate to the MOD Di-
rector that the primary failure mode of 
the aftermarket component or system 
affects the driveability, performance, 
and/or fuel economy of the vehicle at a 
level readily detectable by the driver 
and likely to result in near term repair 
of failing components and correction of 
the emissions failure. (Use of on-board 
diagnostics and malfunction indicators 
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as covered in paragraph (g) of this sec-
tion is not necessarily an adequate 
demonstration that the certified part 
will be replaced. The part manufac-
turer must demonstrate that the diag-
nostic and malfunction indicator sys-
tem will routinely result in repair or 
replacement of the part in use). 

(5) For parts which only affect evapo-
rative emissions performance, the 
aftermarket part manufacturer shall 
determine and demonstrate to the 
MOD Director the appropriate dura-
bility procedure to age its part. The 
demonstration shall include all docu-
mentation, analyses, and test results 
that support this determination, and 
the documentation that support the 
durability procedure results shall be 
submitted with the notification of in-
tent to certify as per § 85.2115 and is 
subject to MOD Director’s review. 

(6) Durability demonstration vehicle se-
lection. The demonstration vehicle used 
must represent the ‘‘worst case’’ of all 
the configurations for which the 
aftermarket part is being certified. The 
worst case configuration shall be that 
configuration which will likely cause 
the most deterioration in the perform-
ance characteristics of the aftermarket 
part which influence emissions during 
the part’s useful life mileage. The 
worst case configuration shall be se-
lected from among those configura-
tions for which the aftermarket part is 
to be certified. One of the following 
two methods shall be used to select the 
worst case durability demonstration 
vehicle(s): 

(i) In the first method, the selection 
shall be based on a technical judgment 
by the aftermarket part manufacturer 
of the impact of the particular design, 
or calibration of a particular param-
eter or combination of parameters, 
and/or an analysis of appropriate data, 
or 

(ii) In the second alternative method, 
the selection shall be made from 
among those vehicle configurations 
with the heaviest equivalent test 
weight, and within that group, the 
largest displacement engine. 

(d) For parts certifying on the basis of 
emission test results, certification compli-
ance shall be demonstrated as follows. (1) 
The emission test to be used is the Fed-
eral Test Procedure as set forth in the 

applicable portions of 40 CFR part 86. 
Certification emission testing must be 
carried out using representative pro-
duction aftermarket parts as provided 
in paragraph (e) of this section. The 
test results must demonstrate that the 
proper installation of the certified 
aftermarket part will not cause the ve-
hicle to fail to meet any applicable 
Federal emission requirements under 
section 202 of the Act. 

(2) The following portions of the Fed-
eral Test Procedure are not required to 
be performed when certifying a part 
using emission testing: 

(i) The evaporative emissions por-
tion, if the aftermarket manufacturer 
has an adequate technical basis for be-
lieving that the part has no effect on 
the vehicle’s evaporative emissions; 

(ii) The exhaust emissions portion, if 
the part manufacturer has an adequate 
technical basis for believing that the 
part has no affect on the vehicle’s ex-
haust emissions; and 

(iii) Other portions therein which the 
part manufacturer believes are not rel-
evant; Provided, That the part manufac-
turer has requested and been granted a 
waiver in writing by the MOD Director 
for excluding such portion. 

(3) Exhaust Emission Testing. Cer-
tification exhaust emission testing for 
aftermarket parts shall be carried out 
in the following manner: 

(i) For light duty vehicle parts that 
accelerate deterioration of existing 
emission related parts, at least one 
emission test is required. The test(s) 
shall be performed according to the 
Federal Test Procedure on the same 
test vehicle and aftermarket part com-
bination that was previously aged as 
required. The results of all tests per-
formed shall be averaged for each emis-
sion constituent. The average values 
shall meet all applicable Federal emis-
sion requirements under section 202 of 
the Act. 

(A) For aftermarket parts where the 
comparable original equipment part 
has no recommended replacement in-
terval, the same part and vehicle com-
bination used for the durability dem-
onstration shall be used for certifi-
cation exhaust emission testing. 

(B) For aftermarket parts where the 
comparable original equipment part 
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has a recommended replacement inter-
val of less than 50,000 miles, one of the 
aftermarket parts that accumulated at 
least the part’s useful life mileage dur-
ing the durability demonstration must 
be installed on the durability dem-
onstration vehicle that has accumu-
lated 50,000 miles for certification ex-
haust emission testing. 

(ii) For light duty truck parts that 
accelerate deterioration of existing 
emission related parts. 

(A) An emission test shall be per-
formed on emission test vehicles at 
4000 miles and at 50,000 miles, with the 
part installed. Exhaust emission dete-
rioration factors for the test vehicle 
shall be calculated from these two test 
results. The aftermarket part manufac-
turer may elect to perform other emis-
sion tests at interim mileages. How-
ever, any interim tests must be spaced 
at equal mileage intervals. If more 
than one test is performed at any one 
mileage point, then all tests at this 
point shall be averaged prior to deter-
mining the deterioration factor. The 
deterioration factor shall be calculated 
using the least squares straight line 
method, in accordance with § 86.088– 
28(a). The deterioration factor for each 
emission constituent shall be used to 
linearly project the 50,000 mile test re-
sult out to 120,000 miles. The projected 
120,000 mile test result shall meet light 
duty truck emission standards. 

(B) As an option, the light-duty 
truck part manufacturer may dura-
bility age the test vehicle and 
aftermarket part to 120,000 miles, and 
then perform one Federal Test Proce-
dure test. The actual test results in 
this case must pass all Federal emis-
sion standards. 

(iii) For parts demonstrated to not 
accelerate deterioration of existing 
emission related parts during normal 
operation: 

(A) If parts cause no noticeable 
change in vehicle driveability, per-
formance, and/or fuel economy when 
the part fails, the certification exhaust 
emission test vehicle need not be the 
same vehicle as that used for dura-
bility demonstration. Upon completion 
of aging, one Federal Test Procedure 
test shall be performed with the aged 
aftermarket part installed on a test ve-
hicle that has just completed one Fed-

eral Test Procedure test in the original 
equipment configuration (i.e., before 
the aftermarket part or system is in-
stalled). If more than one test is per-
formed either before or after the 
aftermarket part is installed, then an 
equivalent number of tests must be 
performed in both configurations. The 
results of all tests performed before the 
part is installed shall be averaged and 
the results of all tests performed after 
the part is installed shall be averaged 
for each emission constituent. The dif-
ference in Federal Test Procedure 
emission results between the tests with 
the aged aftermarket part installed 
and the test vehicle in the original 
equipment configuration shall be less 
than or equal to the certification vehi-
cle emission margin of any and all of 
the certification test vehicles from the 
various configurations for which the 
aftermarket part is being certified. 

(B) For parts demonstrated to cause 
a noticeable change in vehicle 
driveability, performance, and/or fuel 
economy when the part fails, no dura-
bility aging of the part is required be-
fore certification emission testing. One 
Federal Test Procedure test shall be 
performed on the test vehicle in its 
original equipment configuration (i.e., 
before the aftermarket part or system 
is installed) and one test with an 
aftermarket part representative of pro-
duction (as provided in paragraph (e) of 
this section) installed on the test vehi-
cle. If more than one test is performed 
either before or after the aftermarket 
part is installed, then an equivalent 
number of tests must be performed in 
both configurations. The results of all 
tests performed with the aftermarket 
part installed shall be averaged and the 
results of all tests performed in the 
original equipment configuration shall 
be averaged for each emission con-
stituent. The difference in Federal Test 
Procedure emission results between the 
tests with the aftermarket part in-
stalled and the test vehicle in the 
original equipment configuration shall 
be less than or equal to the certifi-
cation vehicle emission margin of any 
and all of the certification test vehi-
cles from the various configurations 
for which the aftermarket part is being 
certified. 
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(4) Evaporative emission testing. For 
parts determined by the part manufac-
turer (with appropriate technical ra-
tionale) to affect only evaporative 
emissions performance, at least one 
evaporative emissions portion of the 
Federal Test Procedure test shall be 
performed on the vehicle in its original 
equipment configuration and at least 
one with the aftermarket part in-
stalled. Both the original equipment 
and aftermarket part shall be aged ac-
cording to paragraph (c)(5) of this sec-
tion prior to testing. If more than one 
test is performed either before or after 
the aftermarket part is installed, then 
an equivalent number of tests must be 
performed in both configurations. The 
emission results of all tests performed 
before the part is installed shall be 
averaged and the emission results of all 
tests performed after the part is in-
stalled shall be averaged. The dif-
ference in Federal Test Procedure 
emission results between the tests with 
the aged aftermarket part installed 
and the test vehicle in the original 
equipment configuration shall be less 
than or equal to the certification vehi-
cle emission margin of any and all of 
the certification test vehicles from the 
various configurations for which the 
aftermarket part is being certified. 

(5) Emission test vehicle selection: 
The test vehicle used must represent 
the ‘‘worst case’’ with respect to emis-
sions of all those configurations for 
which the aftermarket part is being 
certified. The worst case configuration 
shall be that configuration which, hav-
ing the aftermarket part installed, is 
least likely to meet the applicable 
emission standards among all those 
configurations on which the 
aftermarket part is intended to be in-
stalled as a certified aftermarket part. 
One of the following two methods shall 
be used to select the worst case emis-
sion test vehicle(s): 

(i) In the first method, the selection 
shall be based on a technical judgment 
by the aftermarket part manufacturer 
of the impact of the particular design 
or calibration of a particular param-
eter or combination of parameters and/ 
or an analysis of appropriate data, or 

(ii) In the second alternative method, 
two defined worst case test vehicles 
shall be selected from the vehicle con-

figurations using the following cri-
teria: 

(A) The first test vehicle is that en-
gine family for which the largest num-
ber of parts are projected to be sold. 
Within that family the manufacturer 
shall select the configurations with the 
heaviest equivalent test weight, and 
then within that group the configura-
tion with the largest displacement en-
gine. 

(B) The second test vehicle shall be 
from a different vehicle manufacturer 
than the first test vehicle, or if the 
aftermarket part applies to only one 
vehicle manufacturer, from a different 
engine family. Engine families are de-
termined by the vehicle manufacturer 
or when certifying under 40 CFR part 
86. Within that group, the second test 
vehicle is selected from the vehicle 
configurations with the heaviest equiv-
alent test weight, and then, within 
that group, the configuration with the 
largest displacement engine. If a part 
applies to only one engine family then 
only the vehicle specified in paragraph 
(d)(5)(ii)(A), of this section, is required 
to be tested. 

(iii) The results of certification tests 
using the worst case vehicle selections 
made in this section shall only be ap-
plicable for configurations that are re-
quired to meet the same or less strin-
gent (numerically higher) emission 
standards than those of the worst case 
configuration. 

(iv) The worst case test vehicle(s) se-
lected for certification emission test-
ing is(are) not required to meet Fed-
eral emission standards in its original 
configuration. However, each test vehi-
cle shall have representative emissions 
performance that is close to the stand-
ards and have no obvious emission de-
fects. Each test vehicle shall be tuned 
properly and set to the vehicle manu-
facturer’s specifications before testing 
is performed. Any excessively worn or 
malfunctioning emission related part 
shall be repaired prior to testing. 

(e) Test part selection. Certification 
shall be based upon tests utilizing rep-
resentative production aftermarket 
parts selected in a random manner in 
accordance with accepted statistical 
procedures. 

(f) Replacing original equipment parts. 
Installation of any certified 
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aftermarket part shall not result in the 
removal or rendering inoperative of 
any original equipment emission re-
lated part other than the part(s) being 
replaced. Furthermore, installation of 
any certified aftermarket part shall 
not require the readjustment of any 
other emission related part to other 
than the vehicle manufacturer speci-
fications, cause or contribute to an un-
reasonable risk to the public health, 
welfare or safety, or result in any addi-
tional range of parameter adjustability 
or accessibility to adjustment than 
that of the vehicle manufacturer’s 
emission related parts. 

(g) Affects on vehicle on board diag-
nostic system. Installation of any cer-
tified aftermarket part shall not alter 
or render inoperative any feature of 
the on-board diagnostic system incor-
porated by the vehicle manufacturer. 
The certified part may integrate with 
the existing diagnostic system if it 
does not alter or render inoperative 
any features of the system. However, 
use of on-board diagnostics or warning 
indicators to alert the driver to part 
failure is not sufficient by itself to 
qualify the part for exemption from 
aging under paragraph (c)(4)(ii) of this 
section. The part manufacturer must 
demonstrate that the diagnostic and 
malfunction indicator system will rou-
tinely result in repair or replacement 
of the aftermarket part in use. 

[54 FR 32588, Aug. 8, 1989] 

§ 85.2115 Notification of intent to cer-
tify. 

(a) At least 45 days prior to the sale 
of any certified automotive 
aftermarket part, notification of the 
intent to certify must be received by 
the Office Director. 

(1) The notification shall include: 
(i) Identification of each part to be 

certified; and. 
(ii) Identification of all vehicle or en-

gine configurations for which the part 
is being certified including make(s), 
model(s), year(s), engine size(s) and all 
other specific configuration character-
istics necessary to assure that the part 
will not be installed in any configura-
tion for which it has not been certified; 
and 

(iii) All determinations, demonstra-
tions, technical rationale, and docu-
mentation provided in § 85.2114; and 

(iv) Any and all written waivers and 
approvals obtained from the MOD di-
rector as provided in § 85.2114, and any 
correspondence with EPA regarding 
certification of that part; and 

(v) A description of the tests, tech-
niques, procedures, and results utilized 
to demonstrate compliance with 
§ 85.2114(b) applicable to parts eligible 
to certify using emission-critical pa-
rameters, except that, if the procedure 
utilized is recommended in appendix I 
of this subpart, then only a statement 
to this effect is necessary. A descrip-
tion of all statistical methods and 
analyses used to determine the emis-
sion-critical parameters of the original 
equipment parts and compliance of the 
certified part(s) with those parameters 
including numbers of parts tested, se-
lection criteria, means, variance, etc; 
and 

(vi) All results and documentation of 
tests and procedures used by the part 
manufacturer as evidence of compli-
ance with the durability and emission 
requirements specified in § 85.2114; and 

(vii) A discussion of the technical 
basis(es) for foregoing any portion of 
the Federal Test Procedure when appli-
cable; and 

(viii) A description of the test part 
selection criteria used, and a state-
ment that the test part(s) used for cer-
tification testing is(are) a representa-
tive production aftermarket part(s) 
consistent with § 85.2114(e); and 

(ix) A description of the test and 
demonstration vehicle selection cri-
teria used, and rationale that supports 
the technical judgment that the vehi-
cle configurations used for emission 
testing and durability demonstration 
represent worst case with respect to 
emissions of all those configurations 
for which the aftermarket part is being 
certified, and all data that supports 
that conclusion; and 

(x) The service intervals of the part, 
including maintenance and replace-
ment intervals in months and/or miles, 
as applicable, and a statement indi-
cating whether it is different than the 
service, maintenance, and replacement 
interval of the original equipment re-
quirements; and 
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(xi) A statement, if applicable, that 
the part will not meet the labeling re-
quirements of § 85.2119(a) and the de-
scription of the markings the 
aftermarket manufacturer intends to 
put on the part in order to comply with 
§ 85.2119(b); and 

(xii) A statement that the 
aftermarket part manufacturer ac-
cepts, as a condition of certification, 
the obligation to comply with the war-
ranty requirements and dispute resolu-
tion procedures provided in § 85.2117; 
and 

(xiii) A statement of commitment 
and willingness to comply with all the 
relevant terms and conditions of this 
subpart; and 

(xiv) A statement by the aftermarket 
part manufacturer that use of its cer-
tified part will not cause a substantial 
increase to vehicle emissions in any 
normal driving mode not represented 
during certification or compliance 
testing; and 

(xv) The office or officer of the 
aftermarket part manufacturer author-
ized to receive correspondence regard-
ing certification requirements pursu-
ant to this subpart. 

(2) The notification shall be signed by 
an individual attesting to the accuracy 
and completeness of the information 
supplied in the notification. 

(3) Notification to the Agency shall 
be by certified mail or another method 
by which date of receipt can be estab-
lished. 

(4) Two complete and identical copies 
of the notification and any subsequent 
industry comments on any such notifi-
cation shall be submitted by the 
aftermarket manufacturer to: Mod Di-
rector, MOD (EN-340F), Attention: 
Aftermarket Parts, 401 ‘‘M’’ St. SW., 
Washington, DC 20460. 

(5) A copy of the notification sub-
mitted under paragraph (a)(4) of this 
section will be placed in a public dock-
et. Comments on any notice in the pub-
lic docket may be made to the MOD Di-
rector. 

(b) The MOD Director reserves the 
right to review an application to deter-
mine if the submitted documents ade-
quately meet all the requirements for 
certification specified in §§ 85.2114 and 
85.2115. A part may be sold as certified 
45 days after the receipt by the Agency 

of the notification given pursuant to 
this subsection provided that the Office 
Director has not notified the part man-
ufacturer otherwise. 

[54 FR 32591, Aug. 8, 1989] 

§ 85.2116 Objections to certification. 

(a) At any time prior to the end of 
the 45-day period after a notification of 
intent to certify an aftermarket part is 
received as specified in § 85.2115, the 
MOD Director may notify the manufac-
turer of the aftermarket part that such 
aftermarket part may not be certified 
pending further investigation. The 
basis upon which this notification shall 
be made may include, but not be lim-
ited to, information or test results 
which indicate: 

(1) Compliance with the applicable 
emission-critical parameters was not 
achieved or that the testing methods 
used to demonstrate compliance with 
the emission-critical parameters were 
inadequate; 

(2) The part is to be certified on the 
basis of emission testing, and the pro-
cedure used in such tests was not in 
compliance with those portions of the 
Federal Test Procedure not waived pur-
suant to § 85.2114(d)(2). 

(3) Use of the certified part may 
cause a vehicle to exceed any applica-
ble emission requirements; 

(4) The durability requirement of 
§ 85.2114 has not been complied with; 

(5) Use of the certified part could 
cause or contribute to an unreasonable 
risk to public health, welfare or safety 
in its operation or function; 

(6) Installation of the certified part 
requires procedures or equipment 
which would likely cause it to be im-
properly installed under normal condi-
tions or would likely result in a vehicle 
being misadjusted; or 

(7) Information and/or data required 
to be in the notification of intent to 
certify as provided by § 85.2115 have not 
been provided or may be inadequate; 
or, 

(8) Documentation submitted under 
§ 85.2114(c)(4)(ii) was determined inad-
equate for durability exemption. 

(b) The aftermarket part manufac-
turer must respond in writing to the 
statements made in the notification by 
the MOD Director, or the aftermarket 
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part manufacturer shall withdraw its 
notification of intent to certify. 

(1) Any party interested in the out-
come of a decision as to whether a part 
may be certified may provide the MOD 
Director with any relevant written in-
formation up to ten days after the 
manufacturer responds to the MOD Di-
rector’s objection. 

(2) Any interested party may request 
additional time to respond to the infor-
mation submitted by the part manufac-
turer. The MOD Director upon a show-
ing of good cause by the interested 
party may grant an extension of time 
to reply up to 30 days. 

(3) The part manufacturer may reply 
to information submitted by interested 
parties. Notification of intent to reply 
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director. 

(4) The MOD Director may, at his or 
her discretion, allow oral presentations 
by the aftermarket manufacturer or 
any interested party in connection 
with a contested part certification. 

(c) If an objection has been sent to an 
aftermarket part manufacturer pursu-
ant to paragraph (a) of this section, the 
MOD Director shall, after reviewing all 
pertinent data and information, render 
a decision and inform the aftermarket 
part manufacturer in writing as to 
whether such part may be certified 
and, if so, under what conditions the 
part may be certified. The written de-
cision shall include an explanation of 
the reasons therefor. 

(1) The decision by the MOD Director 
shall be provided to the manufacturer 
within 30 working days of receipt of all 
necessary information by the manufac-
turer or interested parties, or of the 
date of any oral presentation regarding 
the certification, whichever occurs sec-
ond. 

(2) A copy of the decision shall be 
sent to all identified interested parties. 

(3) Within 20 days of receipt of a deci-
sion made pursuant to this subsection, 
any party may file a written appeal to 
the Office Director. The Office Director 
may, in his or her discretion, allow ad-
ditional oral or written submissions, 
prior to rendering a final decision. The 
schedule for such submission shall be 

in accordance with the schedule speci-
fied in § 85.2116(b). 

(4) If no party files an appeal with 
the Office Director within 20 days, then 
the decision of the MOD Director shall 
be final. 

(5) The Office Director shall make a 
final decision regarding the certifi-
cation of a part within 30 working days 
of receipt of all necessary information 
by the part manufacturer or from the 
date of any oral presentation, which-
ever occurs later. 

(6) A copy of all final decisions made 
under this section shall be published in 
the FEDERAL REGISTER. 

[45 FR 78460, Nov. 25, 1980, as amended at 54 
FR 32592, Aug. 8, 1989] 

§ 85.2117 Warranty and dispute resolu-
tion. 

(a) Warranty. (1) As a condition of 
certification, the aftermarket part 
manufacturer shall warrant that if the 
certified part is properly installed it 
will not cause a vehicle to exceed Fed-
eral emission requirements as deter-
mined by an emission test approved by 
EPA under section 207(b)(1) of the Act. 
This aftermarket part warranty shall 
extend for the remaining performance 
warranty period of any vehicle on 
which the part is installed, or for the 
warranty period specified for an equiv-
alent original equipment component, if 
this period is shorter than the remain-
ing warranty period of the vehicle. 

(2) The aftermarket part manufactur-
er’s minimum obligation under this 
warranty shall be to reimburse vehicle 
manufacturers for all reasonable ex-
penses incurred as a result of honoring 
a valid emission performance warranty 
claim which arises because of the use 
of the certified aftermarket part. 

(3) The procedure used to process a 
certified aftermarket part warranty 
claim is as follows. The time require-
ments are in units of calendar days. 

(i) The vehicle manufacturer shall 
submit, by certified mail or another 
method by which date of receipt can be 
established, a bill for reasonable ex-
penses incurred to the part manufac-
turer for reimbursement. Accom-
panying the bill shall be a letter to the 
part manufacturer with an explanation 
of how the certified part caused the 
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failure and a copy of the warranty re-
pair order or receipt establishing the 
date that the performance repair was 
initiated by the vehicle owner. 

(ii) The parts retained pursuant to 
§ 85.2107(c)(1) shall be retained until the 
reimbursement process is resolved. The 
vehicle manufacturer shall store these 
parts or transfer these parts to the in-
volved certified part manufacturer for 
storage. If the vehicle manufacturer 
transfers these parts to the certified 
part manufacturer, the part manufac-
turer shall retain these parts: 

(A) For at least one year from the 
date of repair involving these parts, if 
the part manufacturer does not receive 
a bill from the vehicle manufacturer 
within that time period, or 

(B) Until the claim reimbursement 
process has been resolved, if the part 
manufacturer receives a bill from the 
vehicle manufacturer within one year 
of the date of repair involving these 
parts. 

(iii) If the vehicle manufacturer 
transfers the parts retained pursuant 
to paragraph (a)(3)(ii) of this section to 
the part manufacturer, a bill shall be 
submitted to the part manufacturer 
within one year of the date of initi-
ation of the actual repair by the vehi-
cle owner. If this requirement is not 
met, the vehicle manufacturer shall 
forfeit all rights to the reimbursement 
provisions provided in this regulation. 

(iv) Storage costs are not reimburs-
able as part of a performance warranty 
claim. 

(b) Dispute resolution. (1) The part 
manufacturer shall respond to the ve-
hicle manufacturer within 30 days of 
receipt of the bill by paying the claim 
or requesting a meeting to resolve any 
disagreement. A meeting shall occur 
within the next two week period. At 
this meeting the parties shall, in all 
good faith, attempt to resolve their 
disagreement. Discussions should be 
completed within 60 days of receipt of 
the bill for the warranty claim by the 
part manufacturer. 

(2) If the parties cannot resolve their 
disagreement within 60 days, either 
party may file for arbitration. Neither 
party may file for arbitration within 60 
days unless both parties agree to seek 
arbitration prior to the end of the 60- 
day period. If, after 60 days, either 

party files, then both parties shall sub-
mit to arbitration. 

(3) This arbitration shall be carried 
out pursuant to the Arbitration Rules 
contained in appendix II of this subpart 
which are based on Commercial Arbi-
tration Rules published by the Amer-
ican Arbitration Association, revised 
and in effect as of September 1, 1988. 
The Arbitration Rules detail the proce-
dures to be followed by the parties and 
the arbitrator in resolving disputes 
under this section. They can be varied 
only with the agreement of both par-
ties. If either involved manufacturer 
refuses to participate in the arbitra-
tion process, that party is treated as if 
it had lost the arbitration and is re-
quired to pay all reasonable expenses. 

(4) Any party losing the arbitration 
has the right to resort to an appro-
priate federal district court or state 
court, subject to the established rules 
of that court regarding subject matter 
jurisdiction and personal jurisdiction. 

(5) If the vehicle manufacturer wins 
the arbitration, the part manufacturer 
must provide reimbursement in accord-
ance with the arbitrator’s award and 
decision. Such reimbursement must be 
made within 30 days of the award and 
decision. 

(6)(i) If the part manufacturer refuses 
to pay a lost arbitration award, the in-
volved part will be decertified pursuant 
to 40 CFR 85.2121, provided that if the 
part manufacturer resorts to a court of 
competent jurisdiction, decertification 
will be withheld pending the outcome 
of such judicial determination. 

(ii) In addition, under these cir-
cumstances, the vehicle manufacturer 
has the right to bring an enforcement 
action on the arbitration award and de-
cision in the appropriate federal dis-
trict court or state court, subject to 
the established rules of that court re-
garding subject matter jurisdiction and 
personal jurisdiction. If this court 
agrees with the arbitrator’s award and 
decision, reimbursement shall be made 
within 30 days of the court’s decision 
unless the court orders otherwise. 

[54 FR 32592, Aug. 8, 1989] 

§ 85.2118 Changes after certification. 
The aftermarket part manufacturer 

shall be required to recertify any part 
which: 
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(a) Was certified pursuant to 
§ 85.2114(b) and to which modifications 
are subsequently made which could af-
fect the results of any test or judgment 
made that the part meets all of the ap-
plicable Emission-Critical Parameters; 

(b) Was certified pursuant to 
§ 85.2114(c) and to which modifications 
are made which are likely to affect 
emissions or the capability of the part 
to meet any other requirement of this 
subpart; or 

(c) Was certified and is subsequently 
modified in a manner affecting the du-
rability of the part or any emission 
control device, engine or the vehicle 
upon which such part is installed. 

[45 FR 78461, Nov. 25, 1980, as amended at 54 
FR 32593, Aug. 8, 1989] 

§ 85.2119 Labeling requirements. 

(a) Except as specified in paragraph 
(b) of this section, each part certified 
pursuant to these regulations shall 
have ‘‘Certified to EPA Standards’’ and 
the name of the aftermarket part man-
ufacturer or other party designated to 
determine the validity of warranty 
claims placed on the part. The name of 
the aftermarket part manufacturer or 
other party and the statement, ‘‘Cer-
tified to EPA Standards,’’ must be 
made durable and readable for at least 
the useful life mileage interval of the 
part. 

(b) In lieu of the name of the 
aftermarket part manufacturer or 
other party and ‘‘Certified to EPA 
Standards,’’ the part may contain 
unique identification markings. A de-
scription of the marking and statement 
that such marking is intended in lieu 
of the name of the aftermarket part 
manufacturer or other party and ‘‘Cer-
tified to EPA Standards,’’ shall be 
made to the Agency in the notification 
of intent to certify. The unique symbol 
shall not be used on any uncertified or 
decertified part built or assembled 
after the date of decertification. 

(c) The package in which the cer-
tified aftermarket part is contained 
must have the following information 
conspicuously placed thereon: 

(1) The statement ‘‘Certified by 
(name of manufacturer or warranter) 
to EPA Emission Standards’’, 

(2) A list of the vehicles or engines 
(in accordance with § 85.2115(a)(1)(ii)) 
for which the part has been certified, 

(3) A statement of the maintenance 
or replacement interval for which the 
part has been certified, if the interval 
is of a shorter duration than the inter-
val specified in the written instruc-
tions for proper maintenance and use 
for the original equipment, 

(4) A description of the maintenance 
necessary to be performed on the part 
in the proper maintenance and use of 
the part, if such maintenance is in ad-
dition to or different from that mainte-
nance necessary on the original equip-
ment part, and 

(5) The instructions for proper instal-
lation if different from the vehicle 
manufacturer’s recommended installa-
tion instruction for that part. 

(d) The information required by para-
graphs (c )(4) and (5) of this section 
may be provided on a written insert 
with the certified aftermarket part if 
the insert also contains the informa-
tion required in paragraphs (c) (1), (2) 
and (3) of this section. 

(e) The information required by para-
graph (c)(2) of this section may be pro-
vided in a catalog rather than on the 
package or on an insert: Provided, That 
access to the catalog is readily avail-
able to purchasers and installers of the 
part. 

(f) When an aftermarket part manu-
facturer desires to certify existing in- 
service stocks of its products, it may 
do so provided: 

(1) The part does not differ in any 
operational or durability char-
acteristic from the aftermarket parts 
specified in the notification made pur-
suant to § 85.2115, and 

(2) A supplemental information sheet 
is made available to all parties selling 
the part. 

(i) The supplemental sheet shall be 
made available in sufficient quantities 
so that it can be provided with all 
parts sold as certified, and 

(ii) The supplemental sheet shall con-
tain all of the information specified in 
paragraph (c) of this section. 

[45 FR 78461, Nov. 25, 1980, as amended at 54 
FR 32593, Aug. 8, 1989] 
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§ 85.2120 Maintenance and submittal 
of records. 

(a) For each certified aftermarket 
part, the aftermarket part manufac-
turer must establish, maintain and re-
tain for 5 years the following ade-
quately organized and indexed records: 

(1) Detailed production drawings 
showing all dimensions, tolerances, 
performance requirements and mate-
rial specifications and any other infor-
mation necessary to completely de-
scribe the part; 

(2) A description of the testing pro-
gram, including all production part 
sampling techniques used to verify 
compliance of the certified 
aftermarket part with the applicable 
Emission-Critical Parameters and du-
rability requirements; 

(3) All data obtained during testing 
of the part and subsequent analyses 
based on that data, including the 
milege and the vehicle or engine con-
figuration determinants if emission 
testing is utilized as the basis for cer-
tification; 

(4) All information used in deter-
mining those vehicles for which the 
part is represented as being equivalent 
from an emissions standpoint to the 
original equipment part; 

(5) A description of the quality con-
trol plan used to monitor production 
and assure compliance of the part with 
the applicable certification require-
ments; 

(6) All data taken in implementing 
the quality control plan, and any sub-
sequent analyses of that data; 

(7) A description of all the method-
ology, analysis, testing and/or sam-
pling techniques used to ascertain the 
emission critical parameter specifica-
tions of the originial equipment part; 
and 

(8) All in-service data, analyses per-
formed by the manufacturer and cor-
respondence with vendors, distributors, 
consumers, retail outlets or vehicle 
manufacturers regarding any design, 
production or in-service problems asso-
ciated with 25 or more of any certified 
part. 

(b) The records required to be main-
tained in paragraph (a) of this section 
shall be made available to the Agency 
upon the written request of the MOD 
Director. 

(c) For parts certified only for vehi-
cles with less than 5 years of emission 
performance warranty coverage re-
maining, records must be kept for 3 
years or until they determine that ap-
proximately 80% of the applicable vehi-
cles are outside the warranty period, 
whichever occurs second. 

(d) This section shall expire 5 years 
from the effective date of this regula-
tion unless renewed prior to that date. 

[45 FR 78461, Nov. 25, 1980] 

§ 85.2121 Decertification. 
(a) The MOD Director may notify an 

aftermarket part manufacturer that 
the Agency has made a preliminary de-
termination that one or more parts 
should be decertified. 

(1) Such a preliminary determination 
may be made if there is reason to be-
lieve that the part manufactured has 
failed to comply with §§ 85.2112 through 
85.2122. Information upon which such a 
determination will be made includes 
but is not limited to the following. 

(i) Tests required to be performed to 
demonstrate compliance of the part 
with the applicable Emission-Critical 
Parameters 

(A) Were not performed on the 
part(s), or 

(B) Were insufficient to demonstrate 
compliance; 

(ii) The part was certified on the 
basis of emission tests, and 

(A) The procedures used in such tests 
were not in substantial compliance 
with a portion or portions of the Fed-
eral Test Procedure which were not 
waived pursuant to § 85.2114(d); 

(B) The emission results were not in 
compliance with the requirements of 
§ 85.2114(d); or 

(C) The procedures used for part 
aging for durability demonstration 
were not in substantial compliance 
with the durability cycle required by 
§ 85.2114. 

(iii) Use of the certified part is caus-
ing vehicle emissions to exceed emis-
sion requirements for any regulated 
pollutant; 

(iv) Use of the certified part causes or 
contributes to an unreasonable risk to 
public health, welfare or safety or se-
verely degrades drivability operation 
or function; 
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(v) The part has been modified in a 
manner requiring recertification pur-
suant to § 85.2118; or 

(vi) The manufacturer of such parts 
has not established, maintained or re-
tained the records required pursuant to 
§ 85.2120 or fails to make the records 
available to the MOD Director upon 
written request pursuant to § 85.2120. 

(vii) Documentation required to sup-
port the type of durability demonstra-
tion used for a part under § 85.2114: 

(A) Were not submitted for the part, 
or 

(B) Were insufficient to justify a 
claim of durability exemption status. 

(viii) The aftermarket part manufac-
turer failed to pay a lost arbitration 
settlement within 30 days of the arbi-
trator’s decision or within 30 days after 
completion of judicial review, if any. 

(2) Notice of a preliminary deter-
mination to decertify shall contain: 

(i) A description of the noncomplying 
part(s); 

(ii) The basis for the MOD Director’s 
preliminary decision; and 

(iii) The date by which the manufac-
turer must 

(A) Terminate the sale of the part as 
a certified part, or 

(B) Make the necessary change (if so 
recommended by the Agency), and 

(C) Request an opportunity in writ-
ing to dispute the allegations of the 
preliminary decertification. 

(b) If the aftermarket part manufac-
turer requests an opportunity to re-
spond to the preliminary determina-
tion, the manufacturer and other par-
ties interested in the MOD Director’s 
decision whether to decertify a part 
may, within 15 days of the date of the 
request, submit written presentations, 
including the relevant information and 
data, to the MOD Director. The MOD 
Director, in his or her discretion, may 
provide an opportunity for oral presen-
tations. 

(1) Any interested party may request 
additional time to respond to the infor-
mation submitted by the part manufac-
turer. The MOD Director upon a show-
ing of good cause by the interested 
party may grant an extension of time 
to reply up to 30 days. 

(2) The part manufacturer may have 
an extension of up to 30 days to reply 
to information submitted by interested 

parties. Notification of intent to reply 
shall be submitted to the MOD Direc-
tor within 10 days of the date informa-
tion from interested parties is sub-
mitted to the MOD Director. 

(c) If a part manufacturer has dis-
puted the allegations of the prelimi-
nary decisions, the MOD Director shall, 
after reviewing any additional infor-
mation, notify the aftermarket part 
manufacturer of his or her decision 
whether the part may continue to be 
sold as certified. This notification shall 
include an explanation upon which the 
decision was made and the effective 
date for decertification, where appro-
priate. 

(d) Within 20 days from the date of a 
decision made pursuant to paragraph 
(c) of this section, any adversely af-
fected party may appeal the decision to 
the Office Director. 

(1) A petition for appeal to the Office 
Director must state all of the reasons 
why the decision of the MOD Director 
should be reversed. 

(2) The Office Director may, in his or 
her discretion, allow additional oral or 
written testimony. 

(3) If no appeal is filed with the Office 
Director within the permitted time pe-
riod, the decision of the MOD Director 
shall be final. 

(e) If a final decision is made to de-
certify a part under paragraph (d) of 
this section, the manufacturer of such 
part shall notify his immediate cus-
tomers (other than retail customers) 
that, as of the date of the final deter-
mination, the part in question has been 
decertified. The part manufacturer 
shall offer to replace decertified parts 
in the customer’s inventory with cer-
tified replacement parts or, if unable 
to do so, shall at the customer’s re-
quest repurchase such inventory at a 
reasonable price. 

(f) Notwithstanding the requirements 
of paragraph (e) of this section, a part 
purchased by a vehicle owner as cer-
tified, shall be considered certified pur-
suant to this subpart. 

[45 FR 78462, Nov. 25, 1980, as amended at 54 
FR 32593, Aug. 8, 1989] 

§ 85.2122 Emission-critical parameters. 

(a) The following parts may be cer-
tified in accordance with § 85.2114(b): 
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(1) Carburetor Vacuum Break (Choke 
Pull-Off). (i) The emission-critical pa-
rameters for carburetor vacuum breaks 
are: 

(A) Diaphragm Displacement. 
(B) Timed Delay. 
(C) Modulated Stem Displacement. 
(D) Modulated Stem Displacement 

Force. 
(E) Vacuum Leakage. 
(ii) For the purposes of this para-

graph: 
(A) ‘‘Diaphragm Displacement’’ 

means the distance through which the 
center of the diaphragm moves when 
activated. In the case of a non-modu-
lated stem, diaphragm displacement 
corresponds to stem displacement. 

(B) ‘‘Timed Delay’’ means a delayed 
diaphragm displacement controlled to 
occur within a given time period. 

(C) ‘‘Modulated Stem Displacement’’ 
means the distance through which the 
modulated stem may move when actu-
ated independent of diaphragm dis-
placement. 

(D) ‘‘Modulated Stem Displacement 
Force’’ means the amount of force re-
quired at start and finish of a modu-
lated stem displacement. 

(E) ‘‘Vacuum Leakage’’ means leak-
age into the vacuum cavity of a vacu-
um break. 

(F) ‘‘Vacuum Break’’ (‘‘Choke Pull- 
off’’) means a vacuum-operated device 
to open the carburetor choke plate a 
predetermined amount on cold start. 

(G) ‘‘Modulated Stem’’ means a stem 
attached to the vacuum break dia-
phragm in such a manner as to allow 
stem displacement independent of dia-
phragm displacement. 

(H) ‘‘Vacuum Purge System’’ means 
a vacuum system with a controlled air 
flow to purge the vacuum system of un-
desirable manifold vapors. 

(2) Carburetor Choke Thermostats. (i) 
The emission-critical parameters for 
all Choke Thermostats are: 

(A) Thermal Deflection Rate. 
(B) Mechanical Torque Rate. 
(C) Index Mark Position. 
(ii) The emission-critical parameters 

for Electrically-Heated Choke Thermo-
stats are: 

(A) Those parameters set forth in 
paragraph (a)(2)(i) of this section 

(B) Time to rotate coil tang when 
electrically energized 

(C) Electrical circuit resistance 
(D) Electrical switching temperature 
(iii) For the purpose of this para-

graph: 
(A) ‘‘Choke’’ means a device to re-

strict air flow into a carburetor in 
order to enrich the air/fuel mixture de-
livered to the engine by the carburetor 
during cold-engine start and cold-en-
gine operation. 

(B) ‘‘Thermostat’’ means a tempera-
ture-actuated device. 

(C) ‘‘Electrically-heated Choke’’ 
means a device which contains a means 
for applying heat to the thermostatic 
coil by electrical current. 

(D) ‘‘Thermostatic Coil’’ means a spi-
ral-wound coil of thermally-sensitive 
material which provides rotary force 
(torque) and/or displacement as a func-
tion of applied temperature. 

(E) ‘‘Thermostatic Switch’’ means an 
element of thermally-sensitive mate-
rial which acts to open or close an elec-
trical circuit as a function of tempera-
ture. 

(F) ‘‘Mechanical Torque Rate’’ means 
a term applied to a thermostatic coil, 
defined as the torque accumulation per 
angular degree of deflection of a 
thermostatic coil. 

(G) ‘‘Thermal Deflection Rate’’ 
means the angular degrees of rotation 
per degree of temperature change of 
the thermostatic coil. 

(H) ‘‘Index or Index Mark’’ means a 
mark on a choke thermostat housing, 
located in a fixed relationship to the 
thermostatic coil tang position to aid 
in assembly and service adjustment of 
the choke. 

(I) ‘‘PTC Type Choke Heaters’’ means 
a positive termperature coefficient re-
sistant ceramic disc capable of pro-
viding heat to the thermostatic coil 
when electrically energized. 

(3) Carburetor Accelerator Pumps. (i) 
The emission-critical parameter for ac-
celerator pumps (plungers or dia-
phragms) is the average volume of fuel 
delivered per stroke by the pump with-
in prescribed time limits. 

(ii) For the purpose of this paragraph 
an ‘‘Accelerator Pump (Plunger or Dia-
phragm)’’ means a device used to pro-
vide a supplemental supply of fuel dur-
ing increasing throttle opening as re-
quired. 
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(4) Positive Crankcase Ventilation 
(PCV) Valves. (i) The emission-critical 
parameter for a PCV valve is the vol-
ume of flow as a function of pressure 
differential across the valve. 

(ii) For the purposes of this para-
graph a ‘‘PCV Valve’’ means a device 
to control the flow of blow-by gasses 
and fresh air from the crankcase to the 
fuel induction system of the engine. 

(5) Breaker Points. (i) The emission- 
critical parameters for breaker points 
are: 

(A) Bounce. 
(B) Dwell Angle. 
(C) Contact Resistance. 
(ii) For the purposes of this para-

graph: 
(A) ‘‘Breaker Point’’ means a me-

chanical switch operated by the dis-
tributor cam to establish and interrupt 
the primary ignition coil current. 

(B) ‘‘Bounce’’ means unscheduled 
point contact opening(s) after initial 
closure and before scheduled reopening. 

(C) ‘‘Dwell Angle’’ means the number 
of degrees of distributor mechanical ro-
tation during which the breaker points 
are conducting current. 

(D) ‘‘Contact Resistance’’ means the 
opposition to the flow of current be-
tween the mounting bracket and the 
insulated terminal. 

(6) Capacitors/Condensers. (i) The 
emission-critical parameters for ca-
pacitors/condensers are: 

(A) Capacitance. 
(B) Series Resistance. 
(C) Breakdown Voltage. 
(ii) For the purposes of this para-

graph: 
(A) ‘‘Capacitance’’ means the prop-

erty of a device which permits storage 
of electrically-separated charges when 
differences in electrical potential exist 
between the conductors and measured 
as the ratio of stored charge to the dif-
ference in electrical potential between 
conductors. 

(B) ‘‘Series Resistance’’ means the 
sum of resistances from the condenser 
plates to the condenser’s external con-
nections. 

(C) ‘‘Breakdown Voltage’’ means the 
voltage level at which the capacitor 
fails. 

(D) ‘‘Capacitor/Condenser’’ means a 
device for the storage of electrical en-
ergy consisting of two oppositely 

charged conducting plates separated by 
a dielectric and which resists the flow 
of direct current. 

(7) Distributor Caps and/or Rotors. (i) 
The emission-critical parameters for 
distributor caps and/or rotors are: 

(A) Physical and Thermal Integrity. 
(B) Dielectric Strength. 
(C) Flashover. 
(ii) For the purposes of this para-

graph: 
(A) ‘‘Flashover’’ means the discharge 

of ignition voltage across the surface of 
the distributor cap and/or rotor rather 
than at the spark plug gap. 

(B) ‘‘Dielectric Strength’’ means the 
ability of the material of the cap and/ 
or rotor to resist the flow of electric 
current. 

(C) ‘‘Physical and Thermal Integ-
rity’’ means the ability of the material 
of the cap and/or rotor to resist phys-
ical and thermal breakdown. 

(8) Spark Plugs. (i) The emission crit-
ical parameters for spark plugs are: 

(A) Heat Rating. 
(B) Gap Spacing. 
(C) Gap Location. 
(D) Flashover. 
(E) Dielectric Strength. 
(ii) For the purposes of this para-

graph: 
(A) ‘‘Spark Plug’’ means a device to 

suitably deliver high tension electrical 
ignition voltage to the spark gap in the 
engine combustion chamber. 

(B) ‘‘Heat Rating’’ means that meas-
urement of engine indicated mean ef-
fective pressure (IMEP) value obtained 
on the engine at a point when the su-
percharge pressure is 25.4mm (one inch) 
Hg below the preignition point of the 
spark plug, as rated according to SAE 
J549A Recommended Practice. 

(C) ‘‘Gap Spacing’’ means the dis-
tance between the center electrode and 
the ground electrode where the high 
voltage ignition arc is discharged. 

(D) ‘‘Gap Location’’ means the posi-
tion of the electrode gap in the com-
bustion chamber. 

(E) ‘‘Dielectric Strength’’ means the 
ability of the spark plug’s ceramic in-
sulator material to resist electrical 
breakdown. 

(F) ‘‘Flashover’’ means the discharge 
of ignition voltage at any point other 
than at the spark plug gap. 
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(9) Inductive System Coils. (i) The 
emission-critical parameters for induc-
tive system coils are: 

(A) Open Circuit Voltage Output. 
(B) Dielectric Strength. 
(C) Flashover. 
(D) Rise Time. 
(ii) For the purposes of this para-

graph: 
(A) ‘‘Coil’’ means a device used to 

provide high voltage in an inductive ig-
nition system. 

(B) ‘‘Flashover’’ means the discharge 
of ignition voltage across the coil. 

(C) ‘‘Dielectric Strength’’ means the 
ability of the material of the coil to re-
sist electrical breakdown. 

(D) ‘‘Rise Time’’ means the time re-
quired for the spark voltage to increase 
from 10% to 90% of its maximum value. 

(10) Primary Resistors. (i) The emis-
sion-critical parameter for primary re-
sistors is the DC resistance. 

(ii) For the purpose of this para-
graph, a ‘‘Primary Resistor’’ means a 
device used in the primary circuit of an 
inductive ignition system to limit the 
flow of current. 

(11) Breaker Point Distributors. (i) The 
emission-critical parameters for break-
er point distributors are: 

(A) Spark Timing. 
(1) Centrifugal Advance Characteris-

tics. 
(2) Vacuum Advance Characteristics. 
(B) Dwell Angle. 
(C) Breaker point contact operation. 
(D) Electrical resistance to ground. 
(E) Capacity for compatibility with 

generally available original equipment 
and certified replacement parts listed 
in § 85.2112(a) (5), (6), (7), and (9). 

(ii) For the purposes of this para-
graph: 

(A) ‘‘Distributor’’ means a device for 
directing the secondary current from 
the induction coil to the spark plugs at 
the proper intervals and in the proper 
firing order. 

(B) ‘‘Distributor Firing Angle’’ 
means the angular relationship of 
breaker point opening from one open-
ing to the next in the firing sequence. 

(C) ‘‘Dwell Angle’’ means the number 
of degrees of distributor mechanical ro-
tation during which the breaker points 
are capable of conducting current. 

(12) Engine Valves. [Reserved] 
(13) Camshafts. [Reserved] 

(14) Pistons. [Reserved] 
(15) Oxidizing Catalytic Converter. (i) 

The emission-critical parameters for 
oxidizing catalytic converters are: 

(A) Conversion Efficiency. 
(B) Light-off Time. 
(C) Mechanical and Thermal Integ-

rity. 
(ii) For the purposes of this para-

graph including the relevant test pro-
cedures in the appendix: 

(A) ‘‘Catalytic Converter’’ means a 
device installed in the exhaust system 
of an internal combustion engine that 
utilizes catalytic action to oxidize hy-
drocarbon (HC) and carbon monoxide 
(CO) emissions to carbon dioxide (CO2) 
and water (H2O). 

(B) ‘‘Conversion Efficiency’’ means 
the measure of the catalytic con-
verter’s ability to oxidize HC/CO to 
CO2/H2O under fully warmed-up condi-
tions stated as a percentage calculated 
by the following formula: 

Inlet conc. outlet conc.

Inlet conc.

− ×100

(C) ‘‘Light-off Time’’ or ‘‘LOT’’ 
means the time required for a catalytic 
converter (at ambient temperature 68– 
86 °F) to warm-up sufficiently to con-
vert 50% of the incoming HC and CO to 
CO2 and H2 O. 

(D) ‘‘Peak Air Flow’’ means the max-
imum engine intake mass air flow rate 
measure during the 195 second to 202 
second time interval of the Federal 
Test Procedure. 

(E) ‘‘Feed Gas’’ means the chemical 
composition of the exhaust gas meas-
ured at the converter inlet. 

(F) ‘‘Aged Catalytic Converter’’ 
means a converter that has been in-
stalled on a vehicle or engine stand and 
operated thru a cycle specifically de-
signed to chemically age, including ex-
posure to representative lead con-
centrations, and mechanically stress 
the catalytic converter in a manner 
representative of in-use vehicle or en-
gine conditions. 

(G) ‘‘Mechanical and Thermal 
Intergrity’’ means the ability of a con-
verter to continue to operate at its pre-
viously determined efficiency and 
light-off time and be free from exhaust 
leaks when subject to thermal and me-
chanical stresses representative of the 
intended application. 
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(16) Air Cleaner Filter Element. (i) The 
emission-critical parameters for Air 
Cleaner Filter Elements are: 

(A) Pressure drop. 
(B) Efficiency. 
(ii) For the purpose of this para-

graph: 
(A) ‘‘Air Cleaner Filter Element’’ 

means a device to remove particulates 
from the primary air that enters the 
air induction system of the engine. 

(B) ‘‘Pressure Drop’’ means a meas-
ure, in kilopascals, of the difference in 
static pressure measured immediately 
upstream and downstream of the air 
filter element. 

(C) ‘‘Efficiency’’ means the ability of 
the air cleaner or the unit under test 
to remove contaminant. 

(17) Electronic Inductive Ignition Sys-
tem and Components. [Reserved] 

(18) Electronic Inductive Distributors. 
[Reserved] 

(b) Additional part standards. [Re-
served] 

[45 FR 78462, Nov. 25, 1980, as amended at 54 
FR 32593, Aug. 8, 1989] 

§ 85.2123 Treatment of confidential in-
formation. 

(a) Any manufacturer may assert 
that some or all of the information 
submitted pursuant to this subpart is 
entitled to confidential treatment as 
provided by 40 CFR part 2, subpart B. 

(b) Any claim of confidentiality must 
accompany the information at the time 
it is submitted to EPA. 

(c) To assert that information sub-
mitted pursuant to this subpart is con-
fidential, a manufacturer must indi-
cate clearly the items of information 
claimed confidential by marking, cir-
cling, bracketing, stamping, or other-
wise specifying the confidential infor-
mation. Furthermore, EPA requests, 
but does not require, that the sub-
mitter also provide a second copy of its 
submittal from which all confidential 
information shall be deleted. If a need 
arises to publicly release nonconfiden-
tial information, EPA will assume that 
the submitter has accurately deleted 
all confidential information from this 
second copy. 

(d) If a claim is made that some or all 
of the information submitted pursuant 
to this subpart is entitled to confiden-
tial treatment, the information cov-

ered by that confidentiality claim will 
be disclosed by the Administrator only 
to the extent and by means of the pro-
cedures set forth in part 2, subpart B, 
of this chapter. 

(e) Information provided without a 
claim of confidentiality at the time of 
submission may be made available to 
the public by EPA without further no-
tice to the submitter, in accordance 
with 40 CFR 2.204(c)(2)(i)(A). 

[50 FR 34798, Aug. 27, 1985] 

APPENDIX I TO SUBPART V OF PART 85— 
RECOMMENDED TEST PROCEDURES 
AND TEST CRITERIA AND REC-
OMMENDED DURABILITY PROCEDURES 
TO DEMONSTRATE COMPLIANCE WITH 
EMISSION CRITICAL PARAMETERS 

A. CARBURETOR VACUUM BREAK (CHOKE PULL- 
OFF) 

1. Test Procedure and Criteria 
a. Vacuum leakage: Apply 457 ±13 mm (18.0 

±0.5 inches) Hg. vacuum to the vacuum unit 
to achieve full diaphragm displacement. Seal 
vacuum source to unit. There shall be no 
visible loss of diaphragm displacement or 
drop in vacuum gauge reading after a 15 sec-
ond observation. Vacuum purge system and 
diaphragm displacement adjusting screw 
holes should be temporarily sealed during 
this test when applicable. 

b. Diaphragm displacement: At stabilized 
temperature of ¥29 °C and 121 °C (¥20 °F and 
250 °F) with 457 ±13 mm (18.0 ±0.5 inches) Hg. 
vacuum applied to unit, the diaphragm dis-
placement shall be within ±1 mm (0.04 
inches) of the nominal original equipment 
displacement. The vacuum purge system 
must be open during this test when applica-
ble. Adjusting screws that limit displace-
ment should be temporarily removed and ad-
justing screw holes temporarily sealed dur-
ing this test. 

c. Timed delay (when applicable): With 457 
±13 mm (18.0 ±0.5 inches) Hg. applied to the 
unit, the vacuum break diaphragm displace-
ment shall occur within ±20% of the original 
equipment time over the specified range of 
displacement. The diaphragm displacement 
shall be timed over the same distance for the 
original equipment as the replacement part 
and shall not be less than 60% of the total 
displacement range. The vacuum purge sys-
tem must be open and the adjusting screw 
holes should be temporarily sealed during 
this test when applicable. 

d. Modulated stem displacement (when ap-
plicable): With a force sufficient to extend 
the modulated stem to its full displacement, 
the displacement shall be within ±0.8 mm 
(±0.03 inches) of the original equipment spec-
ification. 
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*10 stroke cycle: 10 strokes from closed 
throttle plate position to wide open throttle 
plate position occurring within a 15–25 sec-
ond time period. 

e. Modulated stem displacement force 
(when applicable): The force required to 
start and finish the modulated stem dis-
placement shall be within ±35% of the origi-
nal equipment specification for forces up to 
142 grams (5 ounces) and shall be within ±20% 
of the original equipment specification for 
forces exceeding 142 grams (5 ounces). 

2. Durability Procedures: After 250,000 full 
displacement cycles (from atmospheric pres-
sure to a minimum of 530mm (21 inches) Hg. 
vacuum at a temperature of 79 °C (175 °F)) in 
air, the following conditions shall be met: 

a. Diaphragm displacement shall not de-
grade more than 10% from the original test 
measurements of paragraph 1.b. above. 

b. Timed delay shall not degrade more 
than 10% from the original test measure-
ment in paragraph 1.c. above. 

c. Following these tests, the units must be 
free of visible defects. 

B. CARBURETOR CHOKE THERMOSTATS 

1. Test Procedures and Criteria 
a. All chokes 
i. Thermal deflection rate 
When tested on a suitable fixture, the de-

flection rate shall be within ±6% of the origi-
nal equipment value. The initial tempera-
ture and final temperature for purposes of 
this test may vary but shall exhibit a test 
temperature range of at least 44 °C (80 °F). 
Recommended test equipment, test proce-
dures, and associated calculations are out-
lined in ASTM B389 (latest revision) or 
American National Standards Institute Z155– 
20. 

ii. Mechanical torque rate 
When tested on a suitable fixture, the 

torque rate shall be within ±12% of the mean 
original equipment value. Recommended test 
equipment, test procedures, and associated 
calculations are outlined in ASTM B362 (lat-
est revision) or American National Stand-
ards Institute Z155–18 (latest revision). 

iii. Index mark position 
When stabilized for four hours at room 

temperature, the relative position of the 
thermostatic coil outer tang or loop and the 
index mark, when corrected to 24 °C (75 °F), 
shall be within ±5 angular degrees of the 
mean original equipment positions. 

b. Electrically-heated Chokes 
i. Time to rotate coil tang 
When tested on a suitable fixture, the time 

to rotate through a prescribed angle at a pre-
scribed temperature and prescribed voltage, 
for the specfic choke device under test shall 
be within ±12 seconds or ±25% of the mean 
original equipment value whichever is great-
er. 

ii. Electrical circuit resistance 
In an electrically-heated choke utilizing 

PTC type choke heater, the circuit resist-
ance shall be within ±1.5 ohms of the mean 
original equipment value at 24 ±3 °C (75° ±5 
°F) unenergized. 

iii. Electrical switching temperature 
In an electrically heated choke thermostat 

utilizing a thermostatic disc switch in the 
electrical circuit, the temperature to open 
the circuit shall be within ±5.5 °C (10 °F) and 
the temperature to close the circuit shall be 
within ±11 °C (20 °F) of the mean original 
equipment value. Circuit opening tempera-
ture shall be measured on a decreasing tem-
perature change, and the circuit closing tem-
perature shall be measured on an increasing 
temperature change. 

C. CARBURETOR ACCELERATOR PUMPS 

1. Test Procedure and Criteria 
a. Expose plunger or diaphragm assembly 

to temperatures of ¥30 °C (¥20 °F) for 70 
hours and at 70 °C (158 °F) for 24 hours, with 
a commercial grade fuel or equivalent. 

b. Within one hour after temperature expo-
sure of 1.a. above, each plunger or diaphragm 
assembly, when installed in an applicable 
carburetor or test fixture, shall at room tem-
perature deliver a volume of test fluid (Stod-
dard solvent or equivalent) from a 10 stroke 
cycle,* within ±30% of the volume from a 10 
stroke cycle of an original equipment plung-
er or diaphragm assembly. 

2. Durability Procedure: After 250,000 oper-
ational cycles, at approximately 30 cycles 
per minute at room temperature in test 
fluid, the output of the plunger/diaphragm 
shall not drop below 90% of the low limit as 
established in 1.b. 

D. POSITIVE CRANKCASE VENTILATION (PCV) 
VALVE 

1. Test Procedure and Criteria 
a. Measure the flow of the PCV valve in 

standard cubic feet per minute (SCFM) vs. 
pressure differential across the valve over a 
range of operating pressures from 4–22 inches 
Hg., at standard atmospheric conditions (21.1 
°C (70 °F) at 755mm (29.92 inches). 

b. A PCV valve shall flow within the vehi-
cle manufacturer’s specifications or shall 
meet the following criteria: Whenever the 
mean of the original equipment flow curve is 
below 1 SCFM, a maximum deviation of the 
mean replacement PCV valve shall not ex-
ceed ±0.1 SCFM. Whenever the mean original 
equipment curve is equal to or greater than 
1 SCFM, a maximum deviation of the mean 
of the replacement PCV valve shall not ex-
ceed ±10%. The total flow tolerance of the re-
placement valve shall not exceed the origi-
nal equipment variation from the mean, at 
any pressure differential. 

2. Durability Procedure: The flow of any spe-
cific PCV valve must not deviate from the 
flow curve of the original equipment PCV 
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valve by more than the total original allow-
able tolerance when each is similarly oper-
ated in the intended vehicle application over 
the service interval stated by the certifier. 

E. BREAKER POINTS 

1. Test Procedures and Criteria 
a. Set up test system circuit and equip-

ment per Figure 1 with an OE breaker point 
assembly. Connect the primary to a 14 ±.5 V 
DC regulated power supply. 

b. Record dwell angle and open-circuit out-
put voltage at 300 and 500 distributor rpm 

and at 500 rpm intervals up to the maximum 
speed of the intended application. 

c. Insert the replacement part in the test 
system and repeat the observations per b 
above under identical test conditions. 

d. The data observed with the replacement 
part in the system must meet the following 
criteria: 

(1) The dwell angle change: Not to exceed 
that of the original equipment by more than 
±2° at all measured rpm intervals. 

(2) The open circuit output voltage (M–3): 
Not less than 90% of the OE breaker point as-
sembly at any measured rpm. 

e. Repeat step c above at ¥40 °C (¥40 °F) 
and 100 °C (212 °F). 

f. The breaker points shall operate without 
evidence of point bounce at all test speeds 

and temperatures and shall operate easily 
without binding when operated manually. 

2. Durability Procedures 
a. Set up a bench ignition system using an 

applicable distributor or electro-mechanical 
equivalent. 

b. Install the breaker point assembly under 
test in the distributor, lubricate and adjust 
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per applicable vehicle manufacturer’s speci-
fications. Use applicable coil, primary resis-
tor, capacitor, cap and rotor. 

c. Connect the primary of the test system 
with a power supply regulated at 14 ±0.5 V DC 
for a 12V system. 

d. The secondary portion of the test sys-
tem is to be connected to a 12 ±2KV spark 
gap. 

e. An external heat source shall generate 
an ambient temperature of 70° (158 °F) for the 
distributor. 

f. Drive the distributor at 1750 ±50 rpm for 
200 hours. After each 50 hour interval, run 
the distributor for 5 minutes with one open 
circuit spark gap instead of a 12KV gap. 

g. The replacement breaker point assembly 
must have the capability of performing 
throughout the duration of the test without 
evidence of any failure resulting in loss of 
spark in the 12KV spark gap. 

h. After the 200 hours repeat step 1.c. 
above. The open circuit output voltage must 
be at least 90% of that measured in 1.c. 

F. CAPACITORS/CONDENSERS 

1. Test Procedures and Criteria 
a. The electrostatic capacitance of the re-

placement condenser shall be within ±20% of 
the value of the original part at 20 ±3 °C (68 
±5 °F). The capacitance is to be measured on 
a capacitance bridge having an accuracy of 
±1% at 1 KHz frequency. 

b. Set up the test system in accordance 
with Figure 1. The condenser series resist-
ance shall be such that the output voltage at 
500 distributor rpm with the replacement 
condenser shall not be less than 90% of the 
output voltage (M–3) with the original equip-
ment condenser. 

c. The capacitor must be able to withstand 
a minimum test voltage of 500V DC for a 
minimum of 0.1 seconds without failure. 

d. (1) Measure capacitance after 4 hours 
minimum soak at 70° (158 °F). 

(2) After one hour at room temperature, 
place capacitor at ¥18 °C (0 °F) for 4 hours 
minimum and measure capacitance. 

(3) Place capacitor at room temperature 
for 4 hours minimum and measure capaci-
tance. 

e. After thermal cycling, repeat 1.a. and b. 
The results must be within ±10 percent of the 
intital measurements. 

2. Durability Procedure 
a. Set up a bench ignition system using an 

applicable distributor or an electro-mechan-
ical equivalent. 

b. Install the capacitor under test in the 
distributor adjusted to applicable vehicle 
manufacturer’s specifications. Use applicable 
coil, primary resistor, breaker points, cap 
and rotor. 

c. Connect the primary of the test system 
with a power supply regulated at 14 ±0.5V DC 
for 12V system. 

d. The secondary portion of the test sys-
tem is to be connected to a 12 ±2KV spark 
gap. 

e. An external heat source shall generate 
an ambient temperature of 70 °C (158 °F) for 
the distributor. 

f. Drive the distributor at 1750 ±50 rpm for 
200 hours. After each 50 hour interval, run 
the distributor for 5 minutes with one open 
circuit spark gap instead of a 12KV gap. 

g. The replacement part must have the ca-
pability of performing throughout the dura-
tion of the test without evidence of any fail-
ure resulting in loss of spark in the 12KV 
spark gap. 

h. After the 200 hours, the condenser shall 
be within 10 percent of the capacitance and 
voltage measured in 1.a. and b. respectively. 

G. DISTRIBUTOR CAPS AND/OR ROTORS 

1. Test Procedures and Criteria 
a. Set up test system in accordance with 

the circuit and equipment per Figure 1 with 
OE distributor cap and/or rotor. Connect the 
primary to a 14 ±.5V DC regulated power sup-
ply. 

b. Record open circuit output voltage (M– 
3) at 300 and 500 distributor rpm and at inter-
vals of 500 distributor rpm up to the max-
imum speed of the intended application. 

c. Insert the intended replacement part(s) 
in the system and repeat step b. above under 
identical test conditions. 

d. Subject the intended replacement part 
to the following thermal sequence through 
five complete cycles: 

1. 12 hours at ¥40 °C (¥40 °F) 
2. 2 hours at room temperature 
3. 4 hours at 100 °C (212 °F) 
4. 2 hours at room temperature. 
e. Repeat step b. above with the replace-

ment part(s). 
f. The output voltages measured with the 

replacement part(s) in the system must be at 
least 90% of the output voltage with the OE 
cap and/or rotor. 

2. Durability Procedures 
a. Set up test system in accordance with 

circuit and equipment per Figure 1. 
b. Install the cap and/or rotor under test in 

distributor, lubricate and adjust per applica-
ble vehicle manufacturer’s specifications. 
Use equivalent coil, primary resistor, break-
er points and capacitor. 

c. Connect the primary of the test system 
with a power supply regulated at 14 ±0.5 V 
D.C. 

1. In breaker point operated systems, con-
nect secondary to a 12 KV±2 KV gap. 

2. In electronic ignition systems, connect 
secondary to a gap equivalent to at least 50% 
of peak open-circuit voltage. 

d. An external heat source shall generate 
an ambient temperature of 70° (158 °F) for the 
distributor. 
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e. Distributor shall be driven at 1750 ±50 
rpm for 200 hours. After each 50 hours inter-
val, run the distributor for 5 minutes with 
one open-circuit spark gap instead of a 12KV 
gap. 

f. The replacement part(s) must have the 
capability of performing throughout the du-
ration of the test without evidence of any 
failure resulting in loss of spark at the spark 
gap. 

g. Repeat step 1.c. above. The open circuit 
output voltage must be at least 90% of that 
measured in step 1.c. 

h. The replacement cap and/or rotor must 
be free of any visual cracks, arcing or melt-
ing. 

H. SPARK PLUGS 

1. Test Procedures and Criteria 
a. Heat rating: When comparatively rated 

in the SAE 17.6 Spark Plug Rating engine ac-
cording to the SAE J549A Recommended 
Practice, the comparative average rating of 
at least five (5) replacement spark plugs 
shall be within 15 percent of the average 
IMEP of at least five (5) OE spark plugs. 

b. Gap spacing: The electrode spark gap 
shall be equivalent or adjustable to the rec-
ommended gap for the original equipment 
spark plug. 

c. Gap location: The electrode gap position 
in the chamber shall be the same as specified 
by the vehicle manufacturer. 

d. Flashover: The spark plug terminal end, 
with the properly fitted connecting boot, 

shall not flash-over at peak anticipated volt-
age for the intended application when elec-
trode gap is 15% larger than vehicle manu-
facturer’s gap specifications. 

I. INDUCTIVE SYSTEM COILS 

1. Test Procedures and Criteria 
a. Set up the circuit in accordance with 

Figure 1. Operate the circuit by an applica-
ble distributor or equivalent triggering de-
vice and applicable primarly resistor with a 
50 pf load at 14.0 ±0.50 volts DC input as ap-
plicable and stabilized at an ambient tem-
perature of 20 °C ±3 °C (68 °F ±5 °F). 

b. With the original equipment coil in-
stalled, record the predominant minimum 
peak voltage and rise time at 300 and 500 dis-
tributor rpm, and at 500 rpm intervals up to 
the maximum intended operating speed. The 
measurement is to be taken after 4 minutes 
operation at each speed. 

c. Install the replacement coil to be tested 
and repeat step b. above. 

d. The replacement coil shall have an open- 
circuit output voltage (M–3) at least 90% of 
the OE coil output voltage and a rise time 
not to exceed 110% of original equipment coil 
at each distributor test speed. 

2. Durability Procedure 
a. Install the replacement ignition coil in 

the ignition system using the applicable 
rotor, cap, capacitor, breaker points, and pri-
mary resistor. 

b. Operate the circuit with a regulated 
power supply of 14.0 ±.5 volts DC connected 
to the primary at an ambient temperature of 
70 °C (158 °F) at 1750 ±50 distributor rpm for 
a duration of 200 hours. After each 50 hour 
interval, run the distributor for 5 minutes 
with one open-circuit spark gap instead of a 
12KV gap. 

c. The ignition coil shall perform through-
out the test without any evidence of coil 
failure which would result in the loss of the 
spark in the 12 KV spark gap. 

d. Repeat Step 1.c. above. The open-circuit 
output voltage must be at least 90% of that 
measured in 1.c. 

J. PRIMARY RESISTORS 

1. Test Procedures and Criteria. 
a. Configure the circuit shown in Figure 2, 

using the original equipment resistor. 
b. At 20 ±3 °C (68 ±5 °F), apply voltage for 

15 minutes; maintain current at 2.5 amps. At 
conclusion of 15 minutes, read voltage and 
current. Calculate resistance using the rela-
tionship 
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R=E/I, 
where: 
R=Resistance in ohms, 
E=Voltage (V) in volts, 
I=Current (A) in amps. 

c. Replace OE test sample with part to be 
certified and repeat step b. above. 

d. Resistance of the part shall be within 
±20% of original equipment resistance. 

2. Durability Procedure. 
a. Using the circuit shown in Figure 1, 

apply current at 70 °C (150 °F), for 200 hours. 
b. After 200 hours retest as in step 1.c. 

above, and verify that resistance is within 
±20% of the value as measured in step 1.b. 
above. 

K. DISTRIBUTORS—BREAKER POINT 

1. Test Procedures and Criteria. 
a. Using an appropriate test installation, 

operate the distributor through its intended 
speed range. 

b. The advance mechanism shall function 
within the tolerance of the vehicle manufac-
turer’s original specification over the speed 
range of the intended application as to vacu-
um and centrifugal advance. 

c. The advance mechanism shall repeatedly 
return to the zero setting 
±0.5 distributor degrees after advancing and 
retarding through the operating range. 

d. The distributor firing angle accuracy 
shall remain within the originally specified 
tolerances throughout the speed range of the 
intended application. 

e. The distributor shall be capable of main-
taining the dwell angle of the original equip-
ment specification with ±2 degrees through-
out the speed range of the intended applica-
tion. 

f. The distributor shall be capable of open- 
circuit output voltage (M–3) equal to at leat 
90 percent of the voltage produced by the 
original equipment system over the speed 
range of the intended application. 

2. Durability Procedure. 
a. At an ambient temperature of 70 °C (150 

°F), operate the distributor at 1750 ±50 rpm 
for 200 hours. 

b. The distributor must meet the require-
ments of paragraph 1.b. through f. after the 
200 hours. 

L. RESERVED FOR ENGINE VALVES 

M. RESERVED FOR CAMSHAFTS 

N. RESERVED FOR PISTONS 

O. OXIDIZING CATALYTIC CONVERTERS 

1. Test Procedures and Criteria. 
(a) The fresh and aged conversion effi-

ciencies of the replacement oxidizing cata-
lytic converter shall be equal to or exceed 
those of the original equipment converter for 
CO and HC emissions. The fresh and aged 

Light-off Time (LOT) of the replacement 
converter shall be equal to or less than those 
of the original equipment converter for CO 
and HC emissions. These parameters shall be 
determined for both fresh and aged con-
verters under the same conditions using the 
following steady state feed gas concentra-
tions and conditions for LOT and Conversion 
Efficiency respectively: 

LOT Conversion effi-
ciency 

Exhaust mass flow 
rate.

See note (2) ......... See note (1). 

Total hydrocarbons See note (3) ......... See note (3). 
Carbon monoxide 1.0 to 2.5% ........... 1.0 to 2.5%. 
Hydrogen .............. 0.33×% CO max-

imum.
0.33×% CO max-

imum. 
Oxygen ................. 1.5×% CO min-

imum.
1.5×% CO min-

imum. 
Converter inlet gas 

temperature.
650 °F to 850 °F .. 650 °F to 850 °F. 

NOTE 1: Not less than peak air flow of the 
vehicle or engine configuration being cer-
tified for. If more than one vehicle or engine 
application is to be covered by a generic con-
verter, the greatest peak vehicle or engine 
air flow shall be used. 

NOTE 2: Between 0.10 and 0.40 times the 
value determined in Note 1. 

NOTE 3: 500–2000 parts per million by vol-
ume minimum based on Methane calibra-
tion. If a non-engine simulator gas source is 
used, a mixture ratio of 10% propane to 90% 
propylene by volume will constitute an ac-
ceptable synthetic for total exhaust hydro-
carbons. 

(i) LOT tests shall be conducted by expos-
ing the converter to a step change in tem-
perature, from ambient to that specified 
above: 650°–850 °F. Converter inlet and outlet 
exhaust emissions as measured. Light-off 
Time is then determined by recording the 
time required for the converter to reduce the 
outlet emissions (HC and CO) to 50% of the 
inlet emissions, on a volumetric concentra-
tion basis, measured from the step tempera-
ture change. 

(ii) Conversion efficiency measurements 
shall be obtained by passing stabilized-feed 
gas through the converter (at conditions 
specified above) and making simultaneous 
measurements of inlet and outlet emission 
volume concentrations. The conversion effi-
ciency for CO and HC is then calculated. 

(iii) The particular conditions for which 
LOT and conversion efficiency are measured 
(i.e., exhaust mass flow rate, total hydro-
carbons, carbon monoxide, hydrogen, oxy-
gen, and converter inlet temperature) for the 
replacement converter and original equip-
ment converter tests must not vary from one 
another by more than 10%. 

(b) Fresh and aged catalytic converters 
may be obtained by operating the converter 
on individual vehicle or engine application 
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for which it is intended on the Federal Test 
Procedure road durability driving cycle. A 
fresh converter results when the converter 
has operated between 2000 and 5000 miles or 
equivalent hours. An aged converter results 
when the converter has been operated for the 
warranted life of the original equipment con-
verter. 

(c) Where one generic converter is intended 
to cover multiple vehicle or engine configu-
rations, converter aging may be obtained per 
Paragraph (b) above, on a vehicle or engine 
which represents the greatest peak air flow 
of the group of vehicle configurations to be 
covered, and whose calibration and feed gas 
concentrations are representative of the ve-
hicle or engine configurations being certified 
for. 

2. Other Considerations. 
(a) Replacement converter must fit within 

the width and length space envelope of the 
original equipment converter. Converter 
spacing from the underbody and for ground 
clearance must be the same or greater than 
the original equipment converter applica-
tion. 

(b) Pressure drop measured between inlet 
and outlet pipe interconnecting points on 
the replacement converter shall be within 
±25% of similar measurements for the origi-
nal equipment converter being replaced, 
when measured at each of three flow condi-
tions 50 SCFM, 100 SCFM, and 150 SCFM 
with a suitable fluid medium such as air. 
Maximum allowable exhaust gas leakage 
from the replacement coverter shall be 0.4 
cubic feet per minute measured at 4.0 pounds 
per square inch differential. All measure-
ments must be normalized to equal density 
conditions. 

(c) Converter skin temperature shall be 
measured during the converter efficiency 
test. The skin temperature for the replace-
ment converter must equal or be less than 
that for the original equipment converter. 

P. AIR CLEANER FILTER ELEMENT 

1. Test Procedures and Criteria. 
(a) Using test equipment and procedures 

specified in SAE-J726c, perform: 
(i) Air Flow and Pressure Drop Test (2.3) at 

200 SCFM, record test conditions and pres-
sure drop. 

(ii) Efficiency Test (2.4) to measure full life 
efficiency at 200 SCFM to a total pressure 
drop of 9 inches of water, record test condi-
tions and test duration from first to last ad-
dition of standard dust, weigh test element 
and absolute filter at end of test using three 
randomly selected original equipment air fil-
ter elements. 

(b) Perform tests as in (a) above, under 
conditions controlled to within ±10% of the 
corresponding original equipment test condi-
tions, for three randomly selected replace-
ment air filter elements. 

(c) The replacement air filter element av-
erage recorded test results. The pressure 
drop in (i) and absolute filter weight in (ii) 
must be equal to or less than those average 
results for the original equipment test re-
sults. The replacement air filter averaged 
test results for element weight in (ii) must 
be equal to or larger than averaged result for 
the original equipment averaged test results. 

2. Durability Procedure. 
(a) After use in the intended vehicle or en-

gine application for the recommended serv-
ice interval, the replacement element shall 
evidence an increase in pressure drop (as 
measured in 1 (a)(i) above) equal to or less 
than that of the original equipment air filter 
element tested in the identical manner. 

[45 FR 78464, Nov. 25, 1980, as amended at 54 
FR 32593, Aug. 8, 1989] 

APPENDIX II TO SUBPART V OF PART 85— 
ARBITRATION RULES 

Part A—Pre-Hearing 

Section 1: Initiation of Arbitration 

Either party may commence an arbitration 
under these rules by filing at any regional 
office of the American Arbitration Associa-
tion (the AAA) three copies of a written sub-
mission to arbitrate under these rules, 
signed by either party. It shall contain a 
statement of the matter in dispute, the 
amount of money involved, the remedy 
sought, and the hearing locale requested, to-
gether with the appropriate administrative 
fee as provided in the Administrative Fee 
Schedule of the AAA in effect at the time 
the arbitration is filed. The filing party shall 
notify the MOD Director in writing within 14 
days of when it files for arbitration and pro-
vide the MOD Director with the date of re-
ceipt of the bill by the part manufacturer. 

Unless the AAA in its discretion deter-
mines otherwise and no party disagrees, the 
Expedited Procedures (as described in Part E 
of these Rules) shall be applied in any case 
where no disclosed claim or counterclaim ex-
ceeds $32,500, exclusive of interest and arbi-
tration costs. Parties may also agree to the 
Expedited Procedures in cases involving 
claims in excess of $32,500. 

All other cases, including those involving 
claims not in excess of $32,500 where either 
party so desires, shall be administered in ac-
cordance with Parts A through D of these 
Rules. 

Section 2: Qualification of Arbitrator 

Any arbitrator appointed pursuant to these 
Rules shall be neutral, subject to disquali-
fication for the reasons specified in Section 
6. If the parties specifically so agree in writ-
ing, the arbitrator shall not be subject to 
disqualification for said reasons. 
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The term ‘‘arbitrator’’ in these rules refers 
to the arbitration panel, whether composed 
of one or more arbitrators. 

Section 3: Direct Appointment by Mutual 
Agreement of Parties 

The involved manufacturers should select 
a mutually-agreeable arbitrator through 
which they will resolve their dispute. This 
step should be completed within 90 days from 
the date of receipt of the warranty claim bill 
by the part manufacturer. 

Section 4: Appointment From Panel 

If the parties have not appointed an arbi-
trator and have not provided any other 
method of appointment, the arbitrator shall 
be appointed in the following manner: 90 
days from the date of receipt of the warranty 
claim bill by the part manufacturer, the 
AAA shall submit simultaneously to each 
party to the dispute an identical list of 
names of persons chosen from the National 
Panel of Commercial Arbitrators, estab-
lished and maintained by the AAA. 

Each party to the dispute shall have ten 
days from the mailing date in which to cross 
off any names objected to, number the re-
maining names in order of preference, and 
return the list to the AAA. If a party does 
not return the list within the time specified, 
all persons named therein shall be deemed 
acceptable. From among the persons who 
have been approved on both lists, and in ac-
cordance with the designated order of mu-
tual preference, the AAA shall invite the ac-
ceptance of an arbitrator to serve. If the par-
ties fail to agree on any of the persons 
named, or if acceptable arbitrators are un-
able to act, or if for any other reason the ap-
pointment cannot be made from the sub-
mitted lists, the AAA shall have the power 
to make the appointment from among other 
members of the panel without the submis-
sion of additional lists. 

Section 5: Number of Arbitrators; Notice to 
Arbitrator of Appointment 

The dispute shall be heard and determined 
by one arbitrator, unless the AAA in its dis-
cretion, directs that a greater number of ar-
bitrators be appointed. 

Notice of the appointment of the arbi-
trator shall be mailed to the arbitrator by 
the AAA, together with a copy of these rules, 
and the signed acceptance of the arbitrator 
shall be filed with the AAA prior to the 
opening of the first hearing. 

Section 6: Disclosure and Challenge 
Procedure 

Any person appointed as an arbitrator 
shall disclose to the AAA any circumstance 
likely to affect impartiality, including any 
bias or any financial or personal interest in 
the result of the arbitration or any past or 

present relationship with the parties or their 
representatives. Upon receipt of such infor-
mation from the arbitrator or another 
source, the AAA shall communicate the in-
formation to the parties and, if it deems it 
appropriate to do so, to the arbitrator and 
others. Upon objection of a party to the con-
tinued service of an arbitrator, the AAA 
shall determine whether the arbitrator 
should be disqualified and shall inform the 
parties of its decision, which shall be conclu-
sive. 

Section 7: Vacancies 

If for any reason an arbitrator should be 
unable to perform the duties of the office, 
the AAA may, on proof satisfactory to it, de-
clare the office vacant. Vacancies shall be 
filled in accordance with the applicable pro-
visions of these rules. 

In the event of a vacancy in a panel of ar-
bitrators after the hearings have com-
menced, the remaining arbitrator or arbitra-
tors may continue with the hearing and de-
termination of the controversy, unless the 
parties agree otherwise. 

Section 8: Interpretation and Application of 
Rules 

The arbitrator shall interpret and apply 
these rules insofar as they relate to the arbi-
trator’s powers and duties. When there is 
more than one arbitrator and a difference 
arises among them concerning the meaning 
or application of these rules, it shall be de-
cided by a majority vote. If that is 
unobtainable, either an arbitrator or a party 
may refer the question to the AAA for final 
decision. All other rules shall be interpreted 
and applied by the AAA. 

Section 9: Administrative Conference and 
Preliminary Hearing 

At the request of any party or at the dis-
cretion of the AAA, an administrative con-
ference with the AAA and the parties and/or 
their representatives will be scheduled in ap-
propriate cases to expedite the arbitration 
proceedings. 

In large or complex cases, at the request of 
any party or at the discretion of the arbi-
trator or the AAA, a preliminary hearing 
with the parties and/or their representatives 
and the arbitrator may be scheduled by the 
arbitrator to specify the issues to be re-
solved, stipulate to uncontested facts, and to 
consider any other matters that will expe-
dite the arbitration proceedings. Consistent 
with the expedited nature of arbitration, the 
arbitrator may, at the preliminary hearing, 
establish (i) the extent of and the schedule 
for the production of relevant documents and 
other information, (ii) the identification of 
any witnesses to be called, and (iii) a sched-
ule for further hearings to resolve the dis-
pute. 
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Section 10: Fixing of Locale 

The parties may mutually agree on the lo-
cale where the arbitration is to be held. If 
any party requests that the hearing be held 
in a specific locale and the other party files 
no objection thereto within ten days after 
notice of the request has been mailed to it by 
the AAA, the locale shall be the one re-
quested. If a party objects to the locale re-
quested by the other party, the AAA shall 
have the power to determine the locale and 
its decision shall be final and binding. 

Part B—The Hearing 

Section 1: Date, Time, and Place of Hearing 

The arbitrator shall set the date, time, and 
place for each hearing. The AAA shall mail 
to each party notice thereof at least ten days 
in advance, unless the parties by mutual 
agreement waive such notice or modify the 
terms thereof. 

Section 2: Representation 

Any party may be represented by counsel 
or other authorized representative. A party 
intending to be so represented shall notify 
the other party and the AAA of the name 
and address of the representative at least 
three days prior to the date set for the hear-
ing at which that person is first to appear. 
When such a representative initiates an arbi-
tration or responds for a party, notice is 
deemed to have been given. 

Section 3: Attendance at Hearings 

The arbitrator shall maintain the privacy 
of the hearings unless the law provides to 
the contrary. Representatives of the MOD di-
rector, and any persons having a direct in-
terest in the arbitration are entitled to at-
tend hearings. The arbitrator shall otherwise 
have the power to require the exclusion of 
any witness, other than a party or other es-
sential person, during the testimony of any 
other witness. It shall be discretionary with 
the arbitrator to determine the propriety of 
the attendance of any other person. 

Section 4: Oaths 

Before proceeding with the first hearing, 
each arbitrator may take an oath of office 
and, if required by law, shall do so. The arbi-
trator may require witnesses to testify under 
oath administered by any duly qualified per-
son and, if it is required by law or requested 
by any party, shall do so. 

Section 5: Majority Decision 

All decisions of the arbitrators must be by 
a majority. The award must also be made by 
a majority. 

Section 6: Order of Proceedings and 
Communication with Arbitrator 

A hearing shall be opened by the filing of 
the oath of the arbitrator, where required; 
by the recording of the date, time, and place 
of the hearing, and the presence of the arbi-
trator, the parties and their representatives, 
if any; and by the receipt by the arbitrator 
of the statement of the claim and the an-
swering statement, if any. 

The arbitrator may, at the beginning of 
the hearing, ask for statements clarifying 
the issues involved. In some cases, part or all 
of the above will have been accomplished at 
the preliminary hearing conducted by the ar-
bitrator pursuant to Part A Section 9 of 
these Rules. 

The complaining party shall then present 
evidence to support its claim. The defending 
party shall then present evidence supporting 
its defense. Witnesses for each party shall 
submit to questions or other examination. 
The arbitrator has the discretion to vary 
this procedure but shall afford a full and 
equal opportunity to all parties for the pres-
entation of any material and relevant evi-
dence. 

Exhibits, when offered by either party, 
may be received in evidence by the arbi-
trator. 

The names and addresses of all witnesses 
and a description of the exhibits in the order 
received shall be made a part of the record. 

There shall be no direct communication 
between the parties and an arbitrator other 
than at oral hearing, unless the parties and 
the arbitrator agree otherwise. Any other 
oral or written communication from the par-
ties to the neutral arbitrator shall be di-
rected to the AAA for transmittal to the ar-
bitrator. 

Section 7: Evidence 

The parties may offer such evidence as is 
relevant and material to the dispute and 
shall produce such evidence as the arbitrator 
may deem necessary to an understanding 
and determination of the dispute. An arbi-
trator or other person authorized by law to 
subpoena witnesses or documents may do so 
upon the request of any party or independ-
ently. 

The arbitrator shall be the judge of the rel-
evance and materiality of the evidence of-
fered, and conformity to legal rules of evi-
dence shall not be necessary. All evidence 
shall be taken in the presence of all of the 
arbitrators and all of the parties, except 
where any of the parties is absent, in default, 
or has waived the right to be present. 

Section 8: Evidence by Affidavit and Post- 
hearing Filing of Documents or Other Evi-
dence 

The arbitrator may receive and consider 
the evidence of witnesses by affidavit, but 
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shall give it only such weight as the arbi-
trator deems it entitled to after consider-
ation of any objection made to its admission. 

If the parties agree or the arbitrator di-
rects that documents or other evidence be 
submitted to the arbitrator after the hear-
ing, the documents or other evidence shall be 
filed with the AAA for transmission to the 
arbitrator. All parties shall be afforded an 
opportunity to examine such documents or 
other evidence. 

Section 9: Closing of Hearing 

The arbitrator shall specifically inquire of 
all parties whether they have any further 
proofs to offer or witnesses to be heard. Upon 
receiving negative replies or if satisfied that 
the record is complete, the arbitrator shall 
declare the hearing closed and a minute 
thereof shall be recorded. If briefs are to be 
filed, the hearing shall be declared closed as 
of the final date set by the arbitrator for the 
receipt of briefs. If documents are to be filed 
as provided for in Part B Section 9 and the 
date set for their receipt is later than that 
set for the receipt of briefs, the later date 
shall be the date of closing the hearing. The 
time limit within which the arbitrator is re-
quired to make the award shall commence to 
run, in the absence of other agreements by 
the parties, upon the closing of the hearing. 

Section 10: Reopening of Hearing 

The hearing may be reopened on the arbi-
trator’s initiative, or upon application of a 
party, at any time before the award is made. 
The arbitrator may reopen the hearing and 
shall have 30 days from the closing of the re-
opened hearing within which to make an 
award. 

Section 11: Waiver of Oral Hearing 

The parties may provide, by written agree-
ment, for the waiver of oral hearings. 

Section 12: Waiver of Rules 

Any party who proceeds with the arbitra-
tion after knowledge that any provision or 
requirement of these rules has not been com-
plied with and who fails to state an objection 
thereto in writing, shall be deemed to have 
waived the right to object. 

Section 13: Extensions of Time 

The parties may modify any period of time 
by mutual agreement. The AAA or the arbi-
trator may for good cause extend any period 
of time established by these rules, except the 
time for making the award. The AAA shall 
notify the parties of any extension. 

Section 14: Serving of Notice 

Each party shall be deemed to have con-
sented that any papers, notices, or process 
necessary or proper for the initiation or con-

tinuation of an arbitration under these rules; 
for any court action in connection there-
with; or for the entry of judgment on any 
award made under these rules may be served 
on a party by mail addressed to the party or 
its representative at the last known address 
or by personal service, inside or outside the 
state where the arbitration is to be held, pro-
vided that reasonable opportunity to be 
heard with regard thereto has been granted 
to the party. 

The AAA and the parties may also use fac-
simile transmission, telex, telegram, or 
other written forms of electronic commu-
nication to give the notices required by 
these rules. 

Part C—Award and Decision 

Section 1: Time of Award 

The award shall be made promptly by the 
arbitrator and, unless otherwise agreed by 
the parties or specified by law, no later than 
30 days from the date of closing the hearing, 
or, if oral hearings have been waived, from 
the date of the AAA’s transmittal of the 
final statements and proofs to the arbi-
trator. 

Section 2: Form of Award 

The award shall be in writing and shall be 
signed by the arbitrator, or if a panel is uti-
lized, a majority of the arbitrators. It shall 
be accompanied by a written decision which 
sets forth the reasons for the award. Both 
the award and the decision shall be filed by 
the arbitrator with the MOD Director. 

Section 3: Scope of Award 

The arbitrator may grant to the vehicle 
manufacturer any repair expenses that he or 
she deems to be just and equitable. 

Section 4: Award upon Settlement 

If the parties settle their dispute during 
the course of the arbitration, the arbitrator 
may set forth the terms of the agreed settle-
ment in an award. Such an award is referred 
to as a consent award. The consent award 
shall be filed by the arbitrator with the MOD 
Director. 

Section 5: Delivery of Award to Parties 

Parties shall accept as legal delivery of the 
award, the placing of the award, or a true 
copy thereof in the mail addressed to a party 
or its representative at the last known ad-
dress, personal service of the award, or the 
filing of the award in any other manner that 
is permitted by law. 

Section 6: Release of Documents for Judicial 
Proceedings 

The AAA shall, upon the written request of 
a party, furnish to the party, at its expense, 
certified copies of any papers in the AAA’s 
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possession that may be required in judicial 
proceedings relating to the arbitration. 

Part D—Fees and Expenses 

Section 1: Administrative Fee 

The AAA shall be compensated for the cost 
of providing administrative services accord-
ing to the AAA Administrative Fee Schedule 
and the AAA Refund Schedule. The Sched-
ules in effect at the time the demand for ar-
bitration or submission agreement is re-
ceived shall be applicable. 

The administrative fee shall be advanced 
by the initiating party or parties, subject to 
final allocation at the end of the case. 

When a claim or counterclaim is with-
drawn or settled, the refund shall be made in 
accordance with the Refund Schedule. The 
AAA may, in the event of extreme hardship 
on the part of any party, defer or reduce the 
administrative fee. 

Section 2: Expenses 

The loser of the arbitration is liable for all 
arbitration expenses unless determined oth-
erwise by the arbitrator. 

Section 3: Arbitrator’s Fee 

An arrangement for the compensation of 
an arbitrator shall be made through discus-
sions by the parties with the AAA and not 
directly between the parties and the arbi-
trator. The terms of compensation of arbi-
trators on a panel shall be identical. 

Section 4: Deposits 

The AAA may require the parties to de-
posit in advance of any hearings such sums 
of money as it deems necessary to defray the 
expense of the arbitration, including the ar-
bitrator’s fee, if any, and shall render an ac-
counting to the parties and return any unex-
pended balance at the conclusion of the case. 

Part E—Expedited Procedures 

Section 1: Notice by Telephone 

The parties shall accept all notices from 
the AAA by telephone. Such notices by the 
AAA shall subsequently be confirmed in 
writing to the parties. Should there be a fail-
ure to confirm in writing any notice here-
under, the proceeding shall nonetheless be 
valid if notice has, in fact, been given by 
telephone. 

Section 2: Appointment and Qualifications of 
Arbitrator 

The AAA shall submit simultaneously to 
each party an identical list of five proposed 
arbitrators drawn from the National Panel of 
Commercial Arbitrators, from which one ar-
bitrator shall be appointed. 

Each party may strike two names from the 
list on a preemptory basis. The list is return-

able to the AAA within seven days from the 
date of the AAA’s mailing of the list to the 
parties. 

If for any reason the appointment of an ar-
bitrator cannot be made from the list, the 
AAA may make the appointment from 
among other members of the panel without 
the submission of additional lists. 

The parties will be given notice by the 
AAA by telephone of the appointment of the 
arbitrator, who shall be subject to disquali-
fication for the reasons specified in Part A, 
Section 6. The parties shall notify the AAA, 
by telephone, within seven days of any objec-
tion to the arbitrator appointed. Any objec-
tion by a party to the arbitrator shall be 
confirmed in writing to the AAA with a copy 
to the other party or parties. 

Section 3: Date, Time, and Place of Hearing 

The arbitrator shall set the date, time, and 
place of the hearing. The AAA will notify the 
parties by telephone, at least seven days in 
advance of the hearing date. Formal Notice 
of Hearing will be sent by the AAA to the 
parties and the MOD Director. 

Section 4: The Hearing 

Generally, the hearing shall be completed 
within one day, unless the dispute is resolved 
by the submission of documents. The arbi-
trator, for good cause shown, may schedule 
an additional hearing to be held within seven 
days. 

Section 5: Time of Award 

Unless otherwise agreed by the parties, the 
award shall be rendered not later than 14 
days from the date of the closing of the hear-
ing. 

Section 6: Applicability of Rules 

Unless explicitly contradicted by the pro-
visions of this part, provisions of other parts 
of the Rules apply to proceedings conducted 
under this part. 

[54 FR 32593, Aug. 8, 1989, as amended at 70 
FR 40432, July 13, 2005] 

Subpart W—Emission Control Sys-
tem Performance Warranty 
Short Tests 

AUTHORITY: Secs. 207, 301(a), Clean Air Act 
as amended (42 U.S.C. 7541(b) and 7601(a)). 

§ 85.2201 Applicability. 
(a) This subpart contains the short 

tests and standards to be employed in 
conjunction with the Emissions Per-
formance Warranty, subpart V. 

(b) Calendar and model year limita-
tions. Certain test procedures contained 
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in this subpart are subject to calendar 
and model year limitations. Otherwise, 
unless specifically indicated, the provi-
sions of this subpart may be used to es-
tablish warranty eligibility for any 
1981 and later model year light-duty ve-
hicle and light-duty truck when tested 
during its useful life as prescribed 
under the Emissions Performance War-
ranty, in subpart V of this part. 

(c) Special recommendations for Ford 
Motor Company and Honda Prelude vehi-
cles. Due to unique emission control 
systems, 1981 through 1987 model year 
vehicles manufactured by Ford Motor 
Company and 1984 through 1985 model 
year Honda Preludes must be tested 
with procedures that either incor-
porate a special engine restart feature 
or utilize a dynamometer to simulate a 
road load. The Agency has included 
short tests with the special engine re-
start feature in this subpart even 
though these vehicles are no longer eli-
gible for the Emissions Performance 
Warranty, to ensure they are properly 
tested by state or other I/M authori-
ties. Short tests incorporating the re-
start feature are the Engine restart 
2500 rpm/Idle test—EPA 81 (§ 85.2210), 
Engine restart idle test—EPA 81 
(§ 85.2211), Idle test—EPA 91 (§ 85.2213), 
Two speed idle test—EPA 91 (§ 85.2215), 
Preconditioned idle test—EPA 91 
(§ 85.2218), Idle test with loaded pre-
conditioning—EPA 91 (§ 85.2219), and 
Preconditioned two speed idle test— 
EPA 91 (§ 85.2220). Short tests utilizing 
a dynamometer are the Loaded test— 
EPA 81 (§ 85.2216) and Loaded test—EPA 
91 (§ 85.2217). This recommendation does 
not apply to tests conducted at alti-
tudes above 4000 feet. Any of the short 
test procedures may be used for other 
vehicles which are similarly no longer 
eligible for performance warranty cov-
erage. 

[49 FR 24323, June 12, 1984, as amended at 58 
FR 58400, Nov. 1, 1993] 

§ 85.2202 General provisions. 

The definitions and abbreviations in 
subpart A of part 86 of this chapter 
apply to this subpart. 

[49 FR 24323, June 12, 1984] 

§ 85.2203 Short test standards for 1981 
and later model year light-duty ve-
hicles. 

(a) For light-duty vehicles for which 
the test procedures described in 
§ 85.2209, § 85.2210, § 85.2211, § 85.2212, 
§ 85.2214, or § 85.2216 are used to estab-
lish Emissions Performance Warranty 
eligibility (that is, 1981 and later model 
year light-duty vehicles at low altitude 
and 1982 and later model year vehicles 
at high altitude to which high altitude 
certification standards of 1.5 g/mile HC 
and 15 g/mile CO or less apply), short 
test emissions for all tests and test 
modes may not exceed the standards 
listed in paragraphs (a)(1) and (2) of 
this section. 

(1) Hydrocarbons: 220 ppm as hexane. 
(2) Carbon monoxide: 1.2%. 
(b) For light-duty vehicles for which 

the test procedure described in § 85.2214 
is used to establish Emissions Perform-
ance Warranty eligibility (that is, 1981 
and later model year light-duty vehi-
cles at low altitude and 1982 and later 
model year vehicles at high altitude to 
which high altitude certification stand-
ards of 1.5 g/mile HC and 15 g/mile CO 
or less apply), the lowest readings from 
the two idle modes must be used to de-
termine compliance. Short test emis-
sions may not exceed the standards 
listed in paragraphs (b)(1) and (2) of 
this section. 

(1) Hydrocarbons: 200 ppm as hexane. 
(2) Carbon monoxide: 1.0%. 
(c) For gasoline-fueled light-duty ve-

hicles for which any of the test proce-
dures described in § 85.2213, § 85.2215, 
§ 85.2217, § 85.2218, § 85.2219, or § 85.2220 
are utilized to establish Emissions Per-
formance Warranty eligibility (that is, 
1981 and later model year light-duty ve-
hicles at low altitude and 1982 and later 
model year vehicles at high altitude to 
which high altitude certification stand-
ards of 1.5 g/mile HC and 15 g/mile CO 
or less apply), short test emissions for 
all tests and test modes may not ex-
ceed the standards listed in paragraphs 
(c)(1) and (2) of this section. 

(1) Hydrocarbons: 220 ppm as hexane. 
(2) Carbon monoxide: 1.2%. 

[58 FR 58401, Nov. 1, 1993] 
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§ 85.2204 Short test standards for 1981 
and later model year light-duty 
trucks. 

(a) For light-duty trucks for which 
the test procedures described in 
§ 85.2209, § 85.2210, § 85.2211, § 85.2212, 
§ 85.2214, or § 85.2216 are used to estab-
lish Emissions Performance Warranty 
eligibility (that is, 1981 and later model 
year light-duty trucks at low altitude 
and 1982 and later model year trucks at 
high altitude to which high altitude 
certification standards of 2.0 g/mile HC 
and 26 g/mile CO or less apply), short 
test emissions may not exceed the 
standards listed in paragraphs (a)(1) 
and (2) of this section. 

(1) Hydrocarbons: 220 ppm as hexane. 
(2) Carbon monoxide: 1.2%. 
(b) For light-duty trucks for which 

the test procedure described in § 85.2214 
is used to establish Emissions Perform-
ance Warranty eligibility (that is, 1981 
and later model year light-duty trucks 
at low altitude and 1982 and later 
model year trucks at high altitude to 
which high altitude certification stand-
ards of 2.0 g/mile HC and 26 g/mile CO 
or less apply), the lowest readings from 
the two idle modes must be used to de-
termine compliance. Short test emis-
sions may not exceed the standards 
listed in paragraphs (b)(1) and (2) of 
this section. 

(1) Hydrocarbons: 200 ppm as hexane. 
(2) Carbon monoxide: 1.0%. 
(c) For 1981 and later model year gas-

oline-fueled light-duty trucks for 
which any of the test procedures de-
scribed in § 85.2213, § 85.2215, § 85.2217, 
§ 85.2218, § 85.2219, or § 85.2220 are utilized 
to establish Emissions Performance 
Warranty eligibility (that is, 1981 and 
later model year light-duty trucks at 
low altitude and 1982 and later model 
year trucks at high altitude to which 
high altitude certification standards of 
2.0 g/mile HC and 26 g/mile CO or less 
apply), short test emissions for all 
tests and test modes may not exceed 
the standards listed in paragraphs 
(c)(1) and (2) of this section. 

(1) Hydrocarbons: 220 ppm as hexane. 
(2) Carbon monoxide: 1.2%. 

[58 FR 58401, Nov. 1, 1993] 

§§ 85.2205–85.2206 [Reserved] 

§ 85.2207 On-board diagnostics test 
standards. 

(a) [Reserved] 
(b) A vehicle shall fail the on-board 

diagnostics test if it is a 1996 or newer 
vehicle and the vehicle connector is 
missing, has been tampered with, or is 
otherwise inoperable. 

(c) A vehicle shall fail the on-board 
diagnostics test if the malfunction in-
dicator light is commanded to be illu-
minated and it is not visually illumi-
nated according to visual inspection. 

(d) A vehicle shall fail the on-board 
diagnostics test if the malfunction in-
dicator light is commanded to be illu-
minated for one or more OBD diag-
nostic trouble codes (DTCs), as defined 
by SAE J2012. The procedure shall be 
done in accordance with SAE J2012 Di-
agnostic Trouble Code Definitions, 
(MAR92). This incorporation by ref-
erence was approved by the Director of 
the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies of SAE J2012 may be obtained 
from the Society of Automotive Engi-
neers, Inc., 400 Commonwealth Drive, 
Warrendale, PA 15096–0001. Copies may 
be inspected at the EPA Docket No. A– 
94–21 at EPA’s Air Docket, (LE–131) 
Room 1500 M, 1st Floor, Waterside 
Mall, 401 M Street SW, Washington, 
DC, or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at NARA, call 202–741–6030, or 
go to: http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(e) [Reserved] 

[61 FR 40946, Aug. 6, 1996, as amended at 63 
FR 24433, May 4, 1998; 66 FR 18178, Apr. 5, 
2001] 

§ 85.2208 Alternative standards and 
procedures. 

(a)(1) As a part of the certification 
process, as set forth in 40 CFR part 86, 
subparts A and S, a manufacturer may 
request an alternative short test stand-
ard or short test procedure for any ve-
hicle or engine for which the standards 
or procedures specified in this subpart 
are not appropriate. The requestor 
shall supply relevant test data and 
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technical support to substantiate the 
claim and shall also recommend alter-
native test procedures and/or standards 
for the Administrator’s consideration. 
Upon an acceptable showing that the 
general standards or procedures are not 
appropriate, the Administrator shall 
set alternative standards or procedures 
through rulemaking. The administra-
tive provisions of the certification 
process (see 40 CFR part 86, subparts A 
and S), apply to such a request for al-
ternative standards or procedures. 

(2) Any such alternative standards or 
test procedures must be specified on 
the emission control information label 
to be effective for that particular vehi-
cle or engine. The Administrator may 
waive this requirement if it is deter-
mined that a given model year of pro-
duction for which an alternative test 
procedure is promulgated is too far ad-
vanced at the time of promulgation to 
make such a requirement practical. 

(3) Alternative test procedures may 
be approved if the Administrator finds 
that: 

(i) Such procedures are in accordance 
with good engineering practice, includ-
ing errors of commission (at cutpoints 
corresponding to equivalent emission 
reductions) no higher than the tests 
they would replace; 

(ii) Such procedures show a correla-
tion with the Federal Test Procedure 
(with respect to their ability to detect 
high emitting vehicles and ensure their 
effective repair) equal to or better than 
the tests they would replace; and 

(iii) Such procedures would produce 
equivalent emission reductions in com-
bination with other program elements. 

(b) A State or other I/M authority 
conducting or supervising tests under 
this subpart may request to use quality 
control procedures which are different 
than those in § 85.2217. After an appro-
priate opportunity for public comment, 
the Administrator may approve the re-
quested procedures provided the re-
quested procedures are equivalent to 
those in § 85.2217. The requestor shall 
supply relevant test data and technical 
support to substantiate the claim that 
the procedures are equivalent to the 
specifications described in § 85.2217. 
Following a preliminary determination 
by the Administrator that an alter-
native procedure is equvalent, a FED-

ERAL REGISTER notice will be published 
announcing the request and explaining 
EPA’s preliminary determination. All 
information relevant to the prelimi-
nary determination will be made avail-
able for comment in the public docket. 
Interested parties will be given 30 days 
to submit comments, and if EPA con-
cludes that the preliminary determina-
tion was not in error, a final FEDERAL 
REGISTER notice will be published 
granting the State permission to use 
the alternative procedure. 

(c)(1) A state or other I/M authority 
conducting or supervising tests under 
this subpart may request to use alter-
native short test standards or proce-
dures. The requester must supply rel-
evant test data and technical support 
to substantiate the claim and must 
also recommend alternative standards 
or test procedures for the Administra-
tor’s consideration. If the Adminis-
trator determines that the alternative 
standards or procedures satisfy the 
provisions of the Clean Air Act, 42 
U.S.C. 7541 paragraphs (b)(i), (b)(ii), and 
(b)(iii) of this section, the Adminis-
trator will set alternative standards or 
procedures through rulemaking. 

(2) Alternative test procedures may 
be approved if the Administrator finds 
that: 

(i) Such procedures are in accordance 
with good engineering practice, includ-
ing errors of commission (at cutpoints 
corresponding to equivalent emission 
reductions) no higher than the tests 
they would replace; 

(ii) Such procedures show a correla-
tion with the Federal Test Procedure 
(with respect to their ability to detect 
high emitting vehicles and ensure their 
effective repair) equal to or better than 
the tests they would replace; and 

(iii) Such procedures would produce 
equivalent emission reductions in com-
bination with other program elements. 

[49 FR 24323, June 12, 1984, as amended at 58 
FR 58401, Nov. 1, 1993; 64 FR 23920, May 4, 
1999] 

§ 85.2209 2500 rpm/idle test—EPA 81. 

(a)(1) General calendar year applica-
bility. The test procedure described in 
this section may be used to establish 
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Emissions Performance Warranty eligi-
bility through December 31, 1993, ex-
cept as allowed in paragraph (a)(2) of 
this section. 

(2) Special calendar and model year ap-
plicability. (i) The extended applica-
bility described in paragraphs (a)(2) (ii) 
through (iv) of this section is restricted 
to 1995 and earlier model year vehicles 
or engines. 

(ii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic decentral-
ized program meeting the requirements 
of part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through De-
cember 31, 1993. 

(iii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic centralized 
program meeting the requirements of 
part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through June 
30, 1994. 

(iv) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of an enhanced pro-
gram meeting the requirements of part 
51, subpart S of this chapter, according 
to the schedule specified in § 51.373 of 
this chapter, the test procedure de-
scribed in this section may be used to 
establish Emissions Performance War-
ranty eligibility through December 31, 
1995. 

(b) General requirements. Vehicles 
shall be tested in as-received condition. 
Engines shall be at normal operating 
temperature and not overheating (as 
indicated by gauge, warning light or 
boiling radiator) with all accessories 
off. 

(c) Test sequence. (1) Analyzers shall 
be warmed-up, in stabilized operating 
condition and adjusted as required in 
§ 85.2217. 

(2) Attach tachometer pick up. 

(3) With engine idling and trans-
mission in neutral, the sample probe 
shall be inserted into the tailpipe. 

(4) The engine speed shall be in-
creased to 2500 ±300 rpm, with trans-
mission in neutral. Record exhaust 
concentrations after stabilized read-
ings are obtained or at the end of 30 
seconds, whichever occurs first. This 
process shall be repeated as necessary 
for multiple exhaust pipes, or hardware 
which is capable of simultaneously 
sampling multiple tailpipes may be 
used. However, if this hardware is not 
used, exhaust concentrations from each 
pipe shall be measured within the 30 
second period if stable readings can be 
obtained from both pipes before the 30 
seconds have elapsed. If this is not pos-
sible, the procedures shall be conducted 
through step (5) for the first pipe and 
then the entire procedure beginning 
from step (3) shall be repeated for the 
second pipe. Neither multiple readings 
nor simultaneous sampling hardware is 
necessary for exhaust systems in which 
the exhaust pipes originate from a 
common point. 

(5) The engine speed shall be reduced 
to free idle with transmission in neu-
tral. Record exhaust concentrations 
after stabilized readings are obtained 
or at the end of 30 seconds, whichever 
occurs first. Repeat as specified in 
paragraph (b)(4) of this section for mul-
tiple exhaust pipes, unless hardware 
capable of simultaneous sampling of 
multiple exhaust pipes is used. 

(6) For vehicles with multiple ex-
haust pipes, the separate results from 
each pipe for each mode (as specified in 
paragraphs (c)(4) and (5) of this section) 
must be numerically averaged for each 
pollutant, unless hardware which is ca-
pable of simultaneously sampling mul-
tiple exhaust pipes has been used. 

(7) Exhaust concentration measure-
ments from both the idle mode and the 
high speed mode are required. 

[49 FR 24323, June 12, 1984, as amended at 58 
FR 58402, Nov. 1, 1993] 

§ 85.2210 Engine restart 2500 rpm/idle 
test—EPA 81. 

(a)(1) General calendar year applica-
bility. The test procedure described in 
this section may be used to establish 
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Emissions Performance Warranty eligi-
bility through December 31, 1993, ex-
cept as allowed in paragraph (a)(2) of 
this section. 

(2) Special calendar and model year ap-
plicability. (i) The extended applica-
bility described in paragraphs (a)(2) (ii) 
through (iv) of this section is restricted 
to 1995 and earlier model year vehicles 
or engines. 

(ii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic decentral-
ized program meeting the requirements 
of part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through De-
cember 31, 1993. 

(iii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic centralized 
program meeting the requirements of 
part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through June 
30, 1994. 

(iv) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of an enhanced pro-
gram meeting the requirements of part 
51, subpart S of this chapter, according 
to the schedule specified in § 51.373 of 
this chapter, the test procedure de-
scribed in this section may be used to 
establish Emissions Performance War-
ranty eligibility through December 31, 
1995. 

(b) General requirements. Vehicles 
shall be tested in as-received condition. 
Engines shall be at normal operating 
temperature and not overheating (as 
indicated by gauge, warning light or 
boiling radiator) with all accessories 
off. 

(c) Test sequence. (1) Analyzers shall 
be warmed-up, in stabilized operating 
condition and adjusted as required in 
§ 85.2217. 

(2) Attach tachometer pick up. 

(3) The engine shall be turned off and 
then restarted. 

(4) With engine idling and trans-
mission in neutral, the sample probe 
shall be inserted into the tailpipe. 

(5) The engine speed shall be in-
creased to 2500 ±300 rpm, with the 
transmission in neutral. Record ex-
haust concentrations after stabilized 
readings are obtained or at the end of 
30 seconds, whichever occurs first. This 
process shall be repeated as necessary 
for multiple exhaust pipes, or hardware 
which is capable of simultaneously 
sampling vehicles with multiple tail-
pipes may be used. However, if this 
hardware is not used, exhaust con-
centrations from each pipe shall be 
measured within the 30 second period if 
stable readings can be obtained from 
both pipes before the 30 seconds have 
elapsed. If this is not possible, the pro-
cedure shall be conducted through step 
(6) for the first pipe and then the entire 
procedure beginning from step (3) shall 
be repeated for the second pipe. Neither 
multiple readings nor simultaneous 
sampling hardware is necessary for ex-
haust pipes originating from a common 
point. 

(6) The engine speed shall be reduced 
to free idle with transmission in neu-
tral. Record exhaust concentrations 
after stabilized readings are obtained 
or at the end of 30 seconds, whichever 
occurs first. This process shall be re-
peated as necessary for multiple ex-
haust pipes, or hardware which is capa-
ble of simultaneously sampling vehi-
cles with multiple tailpipes may be 
used. However, if this hardware is not 
used, exhaust concentrations from both 
pipes shall be measured in this step (6) 
within the 30 second period if stable 
readings can be obtained before the 30 
seconds have elasped. If this is not pos-
sible, the entire procedure beginning 
from step (3) shall be repeated for the 
second pipe. For vehicles with multiple 
exhaust pipes only one of which was 
measured in step (5) before the 30 sec-
onds at 2500 ±300 rmp had elapsed, the 
entire procedure beginning from step 
(3) shall be repeated for the second pipe 
after this step (6) is completed for the 
first pipe. Neither multiple readings 
nor simultaneous sampling hardware is 
necessary for exhaust pipes originating 
from a common point. 
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(7) For vehicles with multiple ex-
haust pipes, the separate results from 
each pipe for each mode (as specified in 
paragraphs (c) (5) and (6) of this sec-
tion) must be numerically averaged for 
each pollutant, unless hardware which 
is capable of simultaneously sampling 
multiple exhaust pipes has been used. 

(8) Exhaust concentration measure-
ments from both the idle mode and the 
high speed mode are required. 

[49 FR 24323, June 12, 1984, as amended at 58 
FR 58402, Nov. 1, 1993] 

§ 85.2211 Engine restart idle test—EPA 
81. 

(a)(1) General calendar year applica-
bility. The test procedure described in 
this section may be used to establish 
Emissions Performance Warranty eligi-
bility through December 31, 1993, ex-
cept as allowed in paragraph (a)(2) of 
this section. 

(2) Special calendar and model year ap-
plicability. (i) The extended applica-
bility described in paragraphs (a)(2) (ii) 
through (iv) of this section is restricted 
to 1995 and earlier model year vehicles 
or engines. 

(ii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic decentral-
ized program meeting the requirements 
of part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through De-
cember 31, 1993. 

(iii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic centralized 
program meeting the requirements of 
part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through June 
30, 1994. 

(iv) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of an enhanced pro-
gram meeting the requirements of part 
51, subpart S of this chapter, according 

to the schedule specified in § 51.373 of 
this chapter, the test procedure de-
scribed in this section may be used to 
establish Emissions Performance War-
ranty eligibility through December 31, 
1995. 

(b) General requirements. Vehicles 
shall be tested in as-received condition. 
Engines shall be at normal operating 
temperature and not overheating (as 
indicated by gauge, warning light or 
boiling radiator) with all accessories 
off. 

(c) Test sequence. (1) Analyzers shall 
be warmed-up, in stabilized operation 
condition and adjusted as required in 
§ 85.2217. 

(2) Attach tachometer pick up. 
(3) The engine shall be turned off and 

then restarted. 
(4) With engine idling and trans-

mission in neutral, the sample probe 
shall be inserted into the tailpipe. 

(5) The engine speed shall be in-
creased to 2500 rpm ±300 rpm, with 
transmission in neutral, for 30 seconds. 

(6) The engine speed shall be reduced 
to free idle with transmission in neu-
tral. Record exhaust concentrations 
after stabilized readings are obtained 
or at the end of 30 seconds, whichever 
occurs first. This process shall be re-
peated as necessary for multiple ex-
haust pipes, or hardware which is capa-
ble of simultaneously sampling vehi-
cles with multiple tailpipes may be 
used. However, if this type of hardware 
is not used, exhaust concentrations 
from each pipe shall be measured with-
in the 30 second period if stable read-
ings can be obtained from both pipes 
before the 30 seconds have elapsed. If 
this is not possible, the entire proce-
dure beginning from step (3) shall be 
repeated for the second pipe. Neither 
multiple readings nor simultaneous 
sampling hardware is necessary for ex-
haust systems in which the exhaust 
pipes originate from a common point. 

(7) Multiple readings from multiple 
exhaust pipes shall be numerically 
averaged, if taken. 

[49 FR 24323, June 12, 1984, as amended at 58 
FR 58402, Nov. 1, 1993] 

§ 85.2212 Idle test—EPA 81. 
(a)(1) General calendar year applica-

bility. The test procedure described in 
this section may be used to establish 
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Emissions Performance Warranty eligi-
bility through December 31, 1993, ex-
cept as allowed in paragraph (a)(2) of 
this section. 

(2) Special calendar and model year ap-
plicability. (i) The extended applica-
bility described in paragraphs (a)(2) (ii) 
through (iv) of this section is restricted 
to 1995 and earlier model year vehicles 
or engines. 

(ii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic decentral-
ized program meeting the requirements 
of part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through De-
cember 31, 1993. 

(iii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic centralized 
program meeting the requirements of 
part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through June 
30, 1994. 

(iv) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of an enhanced pro-
gram meeting the requirements of part 
51, subpart S of this chapter, according 
to the schedule specified in § 51.373 of 
this chapter, the test procedure de-
scribed in this section may be used to 
establish Emissions Performance War-
ranty eligibility through December 31, 
1995. 

(b) General requirements. Vehicles 
shall be tested in as-received condition. 
Engines shall be at normal operating 
temperature and not overheating (as 
indicated by gauge, warning light or 
boiling radiator) with all accessories 
off. 

(c) Test sequence. (1) Analyzers shall 
be warmed-up, in stabilized operating 
condition and adjusted as required in 
§ 85.2217. 

(2) Optional: The engine may be 
preconditioned by operating it at 2500 
±300 rpm for up to 30 seconds. 

(3) With engine idling and trans-
mission in neutral, the sample probe 
shall be inserted into the tailpipe. 
Record exhaust concentrations after 
stabilized readings are obtained or at 
the end of 30 seconds, whichever occurs 
first. This process shall be repeated as 
necessary for multiple exhaust pipes, 
or hardware which is capable of simul-
taneously sampling vehicles with mul-
tiple tailpipes may be used. Neither 
multiple readings nor simultaneous 
sampling hardware is necessary for ex-
haust systems in which the exhaust 
pipes originate from a common point. 

(4) Multiple readings from multiple 
exhaust pipes shall be numerically 
averaged, if taken. 

[49 FR 24323, June 12, 1984, as amended at 58 
FR 58403, Nov. 1, 1993] 

§ 85.2213 Idle test—EPA 91. 
(a) General requirements—(1) Exhaust 

gas sampling algorithm. The analysis of 
exhaust gas concentrations must begin 
ten seconds after the applicable test 
mode begins. Exhaust gas concentra-
tions must be analyzed at a minimum 
rate of once every 0.75 second. The 
measured value for pass/fail determina-
tions is a simple running average of the 
measurements taken over five seconds. 

(2) Pass/fail determination. A pass or 
fail determination is made for each ap-
plicable test mode based on a compari-
son of the short test standards con-
tained in §§ 85.2203 and 85.2204, and the 
measured value for HC and CO as de-
scribed in paragraph (a)(1) of this sec-
tion. A vehicle passes the test mode if 
any pair of simultaneous measured val-
ues for HC and CO are below or equal to 
the applicable short test standards. A 
vehicle fails the test mode if the values 
for either HC or CO, or both, in all si-
multaneous pairs of values are above 
the applicable standards. 

(3) Void test conditions. The test im-
mediately terminates and any exhaust 
gas measurements are voided if the 
measured concentration of CO plus CO2 
falls below six percent or the vehicle’s 
engine stalls at any time during the 
test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines 
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equipped with multiple exhaust pipes 
must be sampled simultaneously. 

(5) The test is immediately termi-
nated upon reaching the overall max-
imum test time. 

(b) Test sequence. (1) The test se-
quence consists of a first-chance test 
and a second-chance test as described 
in paragraphs (b)(1) (i) and (ii) of this 
section. 

(i) The first-chance test, as described 
under paragraph (c) of this section, 
consists of an idle mode. 

(ii) The second-chance test as de-
scribed under paragraph (d) of this sec-
tion is performed only if the vehicle 
fails the first-chance test. 

(2) The test sequence begins only 
after the requirements listed in para-
graphs (b)(2) (i) through (iv) of this sec-
tion are met. 

(i) The vehicle is tested in as-re-
ceived condition with the transmission 
in neutral or park and all accessories 
turned off. The engine must be at nor-
mal operating temperature (as indi-
cated by a temperature gauge, tem-
perature lamp, touch test on the radi-
ator hose, or other visual observation 
indicating that overheating has not oc-
curred). 

(ii) For all pre-1996 model year vehi-
cles, a tachometer shall be attached to 
the vehicle in accordance with the ana-
lyzer manufacturer’s instructions. For 
1996 and newer model year vehicles the 
OBD data link connector will be used 
to monitor RPM. In the event that an 
OBD data link connector is not avail-
able or that an RPM signal is not 
available over the data link connector, 
a tachometer shall be used instead. 

(iii) The sample probe is inserted into 
the vehicle’s tailpipe to a minimum 
depth of 10 inches. If the vehicle’s ex-
haust system prevents insertion to this 
depth, a tailpipe extension must be 
used. 

(iv) The measured concentration of 
CO plus CO2 must be greater than or 
equal to six percent. 

(c) First-chance test. The test timer 
starts (tt=0) when the conditions speci-
fied in paragraph (b)(2) of this section 
are met. The overall maximum test 
time for the first-chance test is 145 sec-
onds (tt=145). The first-chance test con-
sists of an idle mode only. 

(1) The mode timer starts (mt=0) 
when the vehicle engine speed is be-
tween 350 and 1100 rpm. If engine speed 
exceeds 1100 rpm or falls below 350 rpm, 
the mode timer resets to zero and re-
sumes timing. The minimum mode 
length is determined as described under 
paragraph (c)(2) of this section. The 
maximum mode length is 90 seconds 
elapsed time (mt=90). 

(2) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the mode is termi-
nated in accordance with paragraphs 
(c)(2) (i) through (v) of this section. 

(i) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(ii) The vehicle passes the idle mode 
and the test terminates at the end of 
an elapsed time of 30 seconds (mt=30), 
if prior to that time the criteria of 
paragraph (c)(2)(i) of this section are 
not satisfied and the measured values 
are less than or equal to the applicable 
short test standards as determined by 
the procedure described in paragraph 
(a)(2) of this section. 

(iii) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), the measured values are 
less than or equal to the applicable 
short test standards as determined by 
the procedure described in paragraph 
(a)(2) of this section. 

(iv) The vehicle fails the idle mode 
and the test is terminated if none of 
the provisions of paragraphs (c)(2) (i), 
(ii), and (iii) of this section is satisfied 
by an elapsed time of 90 seconds 
(mt=90). Alternatively, the vehicle may 
be failed if the provisions of paragraphs 
(c)(2) (i) and (ii) of this section are not 
met within an elapsed time of 30 sec-
onds. 

(v) Optional. The vehicle may fail the 
first-chance test and the second-chance 
test may be omitted if no exhaust gas 
concentration lower than 1800 ppm HC 
is found by an elapsed time of 30 sec-
onds (mt=30). 

(d) Second-chance test. If the vehicle 
fails the first-chance test, the test 
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timer resets to zero (tt=0) and a sec-
ond-chance test is performed. The over-
all maximum test time for the second- 
chance test is 425 seconds (tt=425). The 
test consists of a preconditioning mode 
followed immediately by an idle mode. 

(1) Preconditioning mode. The mode 
timer starts (mt=0) when the engine 
speed is between 2200 and 2800 rpm. The 
mode continues for an elapsed time of 
180 seconds (mt=180). If engine speed 
falls below 2200 rpm or exceeds 2800 rpm 
for more than five seconds in any one 
excursion, or 15 seconds over all excur-
sions, the mode timer resets to zero 
and resumes timing. 

(2) Idle mode—(i) Ford Motor Company 
and Honda vehicles. The engines of 1981– 
1987 model year Ford Motor Company 
vehicles and 1984–1985 model year 
Honda Preludes must be shut off for 
not more than ten seconds and re-
started. This procedure may also be 
used for 1988–1989 model year Ford 
Motor Company vehicles but may not 
be used for other vehicles. The probe 
may be removed from the tailpipe or 
the sample pump turned off if nec-
essary to reduce analyzer fouling dur-
ing the restart procedure. 

(ii) The mode timer starts (mt=0) 
when the vehicle engine speed is be-
tween 350 and 1100 rpm. If engine speed 
exceeds 1100 rpm or falls below 350 rpm, 
the mode timer resets to zero and re-
sumes timing. The minimum idle mode 
length is determined as described in 
paragraph (d)(2)(iii) of this section. The 
maximum idle mode length is 90 sec-
onds elapsed time (mt=90). 

(iii) The pass/fail analysis begins 
after an elapsed time of ten seconds 
(mt=10). A pass or fail determination is 
made for the vehicle and the idle mode 
is terminated in accordance with para-
graphs (d)(2)(iii) (A) through (D) of this 
section. 

(A) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the test is terminated at the end of 
an elapsed time of 30 seconds (mt=30), 
if prior to that time the criteria of 
paragraph (d)(2)(iii)(A) of this section 
are not satisfied and the measured val-

ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(C) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), measured values are less 
than or equal to the applicable short 
test standards described in paragraph 
(a)(2) of this section. 

(D) The vehicle fails the idle mode 
and the test is terminated if none of 
the provisions of paragraphs (d)(2)(iii) 
(A), (B), and (C) of this section is satis-
fied by an elapsed time of 90 seconds 
(mt=90). 

[58 FR 58403, Nov. 1, 1993, as amended at 61 
FR 40947, Aug. 6, 1996] 

§ 85.2214 Two speed idle test—EPA 81. 
(a)(1) General calendar year applica-

bility. The test procedure described in 
this section may be used to establish 
Emissions Performance Warranty eligi-
bility through December 31, 1993, ex-
cept as allowed in paragraph (a)(2) of 
this section. 

(2) Special calendar and model year ap-
plicability. (i) The extended applica-
bility described in paragraphs (a)(2) (ii) 
through (iv) of this section is restricted 
to 1995 and earlier model year vehicles 
or engines. 

(ii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic decentral-
ized program meeting the requirements 
of part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through De-
cember 31, 1993. 

(iii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic centralized 
program meeting the requirements of 
part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through June 
30, 1994. 
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(iv) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of an enhanced pro-
gram meeting the requirements of part 
51, subpart S of this chapter, according 
to the schedule specified in § 51.373 of 
this chapter, the test procedure de-
scribed in this section may be used to 
establish Emissions Performance War-
ranty eligibility through December 31, 
1995. 

(b) General requirements. Vehicles 
shall be tested in as-received condition. 
Engines shall be at normal operating 
temperature and not overheating (as 
indicated by gauge, warning light or 
boiling radiator) with all accessories 
off. 

(c) Test sequence. (1) Analyzers shall 
be warmed-up, in stabilized operating 
condition and adjusted as required in 
§ 85.2217. 

(2) Attach tachometer pick up. 
(3) With engine idling and trans-

mission in neutral, the sample probe 
shall be inserted into the tailpipe. 
Record exhaust concentrations after 
stabilized readings are obtained or at 
the end of 30 seconds, whichever occurs 
first. This process shall be repeated as 
necessary for multiple exhaust pipes, 
or hardware which is capable of simul-
taneously sampling vehicles with mul-
tiple tailpipes may be used. Neither 
multiple readings nor simultaneous 
sampling hardware is necessary for ex-
haust systems in which the exhaust 
pipes originate from a common point. 

(4) The engine speed is increased to 
2500 ±300 rpm, with transmission in 
neutral. Record exhaust concentrations 
after stabilized readings are obtained 
or at the end of 30 seconds, whichever 
occurs first. Repeat as specified in 
paragraph (c)(3) of this section for mul-
tiple exhaust pipes, if necessary. 

(5) The engine speed is reduced to 
free idle with transmission in neutral. 
Record exhaust concentrations after 
stabilized readings are obtained or at 
the end of 30 seconds, whichever occurs 
first. Repeat as specified in paragraph 
(c)(3) of this section for multiple ex-
haust pipes, if necessary. 

(6) For vehicles with multiple ex-
haust pipes, the separate results from 
each pipe for each mode (as specified in 
paragraphs (c)(3), (4), and (5) of this 

section) must be numerically averaged 
for each pollutant, unless hardware 
which is capable of simultaneously 
sampling multiple tailpipe vehicles has 
been used. 

(7) The idle mode final results shall 
be the lowest HC and lowest CO read-
ings from steps (3) and (5). 

(d) Exhaust concentration measure-
ments from both the idle mode and the 
high-speed mode are not required. The 
short test may be used to evaluate 
emissions from either mode alone or 
from both modes, the choice being 
made by the jurisdiction implementing 
the inspection program. If exhaust con-
centrations are not measured on a 
given mode, the vehicle must be oper-
ated at the specified test condition for 
15 to 30 seconds. The final idle mode, 
described in paragraph (c)(5) of this 
section, may be omitted if only high- 
speed mode exhaust concentrations are 
to be measured or if the vehicle is 
below idle standards on the first meas-
urement, paragraph (c)(3) of this sec-
tion. The high-speed mode may be 
omitted if only idle mode exhaust con-
centrations are to be measured and if 
the vehicle is below idle standards on 
the first measurement. 

[49 FR 24323, June 12, 1984. Redesignated and 
amended at 58 FR 58403, 58404, Nov. 1, 1993] 

§ 85.2215 Two speed idle test—EPA 91. 

(a) General requirements—(1) Exhaust 
gas sampling algorithm. The analysis of 
exhaust gas concentrations begins ten 
seconds after the applicable test mode 
begins. Exhaust gas concentrations 
must be analyzed at a rate of once 
every 0.75 second. The measured value 
for pass/fail determinations is a simple 
running average of the measurements 
taken over five seconds. 

(2) Pass/fail determination. A pass or 
fail determination is made for each ap-
plicable test mode based on a compari-
son of the short test standards con-
tained in §§ 85.2203 and 85.2204, and the 
measured value for HC and CO as de-
scribed in paragraph (a)(1) of this sec-
tion. A vehicle passes the test mode if 
any pair of simultaneous values for HC 
and CO are below or equal to the appli-
cable short test standards. A vehicle 
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fails the test mode if the values for ei-
ther HC or CO, or both, in all simulta-
neous pairs of values are above the ap-
plicable standards. 

(3) Void test conditions. The test im-
mediately terminates and any exhaust 
gas measurements are voided if the 
measured concentration of CO plus CO2 
falls below six percent or the vehicle’s 
engine stalls at any time during the 
test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines 
equipped with multiple exhaust pipes 
must be sampled simultaneously. 

(5) The test is immediately termi-
nated upon reaching the overall max-
imum test time. 

(b) Test sequence. (1) The test se-
quence consists of a first-chance test 
and a second-chance test as described 
in paragraphs (b)(1) (i) and (ii) of this 
section. 

(i) The first-chance test, as described 
under paragraph (c) of this section, 
consists of an idle mode followed by a 
high-speed mode. 

(ii) The second-chance high-speed 
mode, as described under paragraph (c) 
of this section, immediately follows 
the first-chance high-speed mode. It is 
performed only if the vehicle fails the 
first-chance test. The second-chance 
idle mode, as described under para-
graph (d) of this section, follows the 
second-chance high-speed mode and is 
performed only if the vehicle fails the 
idle mode of the first-chance test. 

(2) The test sequence begins only 
after the requirements listed in para-
graphs (b)(2) (i) through (iv) of this sec-
tion are met. 

(i) The vehicle is tested in as-re-
ceived condition with the transmission 
in neutral or park and all accessories 
turned off. The engine must be at nor-
mal operating temperature (as indi-
cated by a temperature gauge, tem-
perature lamp, touch test on the radi-
ator hose, or other visual observation 
indicating that overheating has not oc-
curred). 

(ii) For all pre-1996 model year vehi-
cles, a tachometer shall be attached to 
the vehicle in accordance with the ana-
lyzer manufacturer’s instructions. For 
1996 and newer model year vehicles the 
OBD data link connector will be used 
to monitor RPM. In the event that an 

OBD data link connector is not avail-
able or that an RPM signal is not 
available over the data link connector, 
a tachometer shall be used instead. 

(iii) The sample probe is inserted into 
the vehicle’s tailpipe to a minimum 
depth of 10 inches. If the vehicle’s ex-
haust system prevents insertion to this 
depth, a tailpipe extension must be 
used. 

(iv) The measured concentration of 
CO plus CO2 must be greater than or 
equal to six percent. 

(c) First-chance test and second-chance 
high-speed mode. The test timer starts 
(tt=0) when the conditions specified in 
paragraph (b)(2) of this section are met. 
The overall maximum test time for the 
first-chance test and second-chance 
high-speed mode is 425 seconds (tt=425). 
The first-chance test consists of an idle 
mode followed immediately by a high- 
speed mode. This is followed imme-
diately by an additional second-chance 
high-speed mode, if necessary. 

(1) First-chance idle mode. (i) The 
mode timer starts (mt=0) when the ve-
hicle engine speed is between 350 and 
1100 rpm. If engine speed exceeds 1100 
rpm or falls below 350 rpm, the mode 
timer resets to zero and resumes tim-
ing. The minimum idle mode length is 
determined as described in paragraph 
(c)(1)(ii) of this section. The maximum 
idle mode length is 90 seconds elapsed 
time (mt=90). 

(ii) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the mode termi-
nated as described in paragraphs 
(c)(1)(ii) (A) through (E) of this section. 

(A) The vehicle passes the idle mode 
and the mode is immediately termi-
nated if, prior to an elapsed time of 30 
seconds (mt=30), measured values are 
less than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the mode is terminated at the end 
of an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (c)(1)(ii)(A) of this section 
are not satisfied, and the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 
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(C) The vehicle passes the idle mode 
and the mode is immediately termi-
nated if, at any point between an 
elapsed time of 30 seconds (mt=30) and 
90 seconds (mt=90), the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(D) The vehicle fails the idle mode 
and the mode is terminated if none of 
the provisions of paragraphs (c)(1)(ii) 
(A), (B), and (C) of this section is satis-
fied by an elapsed time of 90 seconds 
(mt=90). Alternatively, the vehicle may 
be failed if the provisions of paragraphs 
(c)(1)(ii) (A) and (B) of this section are 
not met within an elapsed time of 30 
seconds. 

(E) Optional. The vehicle may fail the 
first-chance test and the second-chance 
test may be omitted if no exhaust gas 
concentration less than 1800 ppm HC is 
found by an elapsed time of 30 seconds 
(mt=30). 

(2) First-chance and second-chance 
high-speed modes. This mode includes 
both the first-chance and second- 
chance high-speed modes, and follows 
immediately upon termination of the 
first-chance idle mode. 

(i) The mode timer resets (mt=0) 
when the vehicle engine speed is be-
tween 2200 and 2800 rpm. If engine speed 
falls below 2200 rpm or exceeds 2800 rpm 
for more than two seconds in one ex-
cursion, or more than six seconds over 
all excursions within 30 seconds of the 
final measured value used in the pass/ 
fail determination, the measured value 
is invalidated and the mode continued. 
If any excursion lasts for more than 
ten seconds, the mode timer resets to 
zero (mt=0) and timing resumes. The 
minimum high-speed mode length is 
determined as described under para-
graphs (c)(2) (ii) and (iii) of this sec-
tion. The maximum high-speed mode 
length is 180 seconds elapsed time 
(mt=180). 

(ii) Ford Motor Company and Honda 
vehicles. For 1981–1987 model year Ford 
Motor Company vehicles and 1984–1985 
model year Honda Preludes, the pass/ 
fail analysis begins after an elapsed 
time of ten seconds (mt=10) using the 
following procedure. This procedure 
may also be used for 1988–1989 model 

year Ford Motor Company vehicles but 
may not be used for other vehicles. 

(A) For vehicles that passed the idle 
mode, a pass or fail determination is 
used to determine whether the high- 
speed test should be terminated prior to 
or at the end of an elapsed time of 180 
seconds (mt=180), as described in para-
graphs (c)(2)(ii)(A) (1) through (4) of 
this section. 

(1) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, prior to an elapsed time of 
30 seconds (mt=30), the measured val-
ues are less than or equal to 100 ppm 
HC and 0.5 percent CO. 

(2) The vehicle passes the high-speed 
mode and the test is terminated at the 
end of an elapsed time of 30 seconds 
(mt=30) if, prior to that time, the cri-
teria of paragraph (c)(2)(ii)(A)(1) of this 
section are not satisfied, and the meas-
ured values are less than or equal to 
the applicable short test standards as 
determined by the procedure described 
in paragraph (a)(2) of this section. 

(3) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, at any point between an 
elapsed time of 30 seconds (mt=30) and 
180 seconds (mt=180), the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(4) Restart. If at an elapsed time of 90 
seconds (mt=90) the measured values 
are greater than the applicable short 
test standards as determined by the 
procedure described in paragraph (a)(2) 
of this section, the vehicle’s engine 
must be shut off for not more than ten 
seconds after returning to idle and 
then is restarted. The probe may be re-
moved from the tailpipe or the sample 
pump turned off if necessary to reduce 
analyzer fouling during the restart pro-
cedure. The mode timer will stop upon 
engine shut off (mt=90) and resume 
upon engine restart. The pass/fail de-
termination resumes as follows after 
100 seconds have elapsed (mt=100). 

(i) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, at any point between an 
elapsed time of 100 seconds (mt=100) 
and 180 seconds (mt=180), the measured 
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values are less than or equal to the ap-
plicable short test standards described 
in paragraph (a)(2) of this section. 

(ii) The vehicle fails the high-speed 
mode and the test is terminated if 
paragraph (c)(2)(ii)(A)(4)(i) of this sec-
tion is not satisfied by an elapsed time 
of 180 seconds (mt=180). 

(B) A pass or fail determination is 
made for vehicles that failed the idle 
mode and the high-speed mode termi-
nated at the end of an elapsed time of 
180 seconds (mt=180) as described in 
paragraphs (c)(2)(ii)(B) (1) and (2) of 
this section. 

(1) The vehicle passes the high-speed 
mode and the mode is terminated at an 
elapsed time of 180 seconds (mt=180) if 
any measured values of HC and CO ex-
haust gas concentrations during the 
high-speed mode are less than or equal 
to the applicable short test standards 
as determined by the procedure de-
scribed in paragraph (a)(2) of this sec-
tion. 

(2) Restart. If at an elapsed time of 90 
seconds (mt=90) the measured values of 
HC and CO exhaust gas concentrations 
during the high-speed mode are greater 
than the applicable short test stand-
ards as determined by the procedure in 
paragraph (a)(2) of this section, the ve-
hicle’s engine must be shut off for not 
more than ten seconds after returning 
to idle and then is restarted. The probe 
may be removed from the tailpipe or 
the sample pump turned off if nec-
essary to reduce analyzer fouling dur-
ing the restart procedure. The mode 
timer will stop upon engine shut off 
(mt=90) and resume upon engine re-
start. The pass/fail determination re-
sumes, as described in paragraphs 
(c)(2)(ii)(B)(2) (i) and (ii) of this section 
after 100 seconds have elapsed (mt=100). 

(i) The vehicle passes the high-speed 
mode and the mode is terminated at an 
elapsed time of 180 seconds (mt=180) if 
any measured values of HC and CO ex-
haust gas concentrations during the 
high-speed mode are less than or equal 
to the applicable short test standards 
as determined by the procedure de-
scribed in paragraph (a)(2) of this sec-
tion. 

(ii) The vehicle fails the high-speed 
mode and the test is terminated if 
paragraph (c)(2)(ii)(B)(2)(i) of this sec-

tion is not satisfied by an elapsed time 
of 180 seconds (mt=180). 

(iii) All other light-duty motor vehicles. 
The pass/fail analysis for vehicles not 
specified in paragraph (c)(2)(ii) of this 
section begins after an elapsed time of 
ten seconds (mt=10) using the proce-
dure described in paragraphs (c)(2)(iii) 
(A) and (B) of this section. 

(A) For vehicles that passed the idle 
mode, a pass or fail determination is 
used to determine whether the high- 
speed mode should be terminated prior 
to or at the end of an elapsed time of 
180 seconds (mt=180), as described in 
paragraphs (c)(2)(iii)(A) (1) through (4) 
of this section. 

(1) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, prior to an elapsed time of 
30 seconds (mt=30), any measured val-
ues are less than or equal to 100 ppm 
HC and 0.5 percent CO. 

(2) The vehicle passes the high-speed 
mode and the test is terminated at the 
end of an elapsed time of 30 seconds 
(mt=30) if, prior to that time, the cri-
teria of paragraph (c)(2)(iii)(A)(1) of 
this section are not satisfied, and the 
measured values are less than or equal 
to the applicable short test standards 
as determined by the procedure in 
paragraph (a)(2) of this section. 

(3) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, at any point between an 
elapsed time of 30 seconds (mt=30) and 
180 seconds (mt=180), the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(4) The vehicle fails the high-speed 
mode and the test is terminated if none 
of the provisions of paragraphs 
(c)(2)(iii)(A) (1), (2), and (3) of this sec-
tion is satisfied by an elapsed time of 
180 seconds (mt=180). 

(B) A pass or fail determination is 
made for vehicles that failed the idle 
mode and the high-speed mode termi-
nated at the end of an elapsed time of 
180 seconds (mt=180) as described in 
paragraphs (c)(2)(iii)(B) (1) and (2) of 
this section. 

(1) The vehicle passes the high-speed 
mode and the mode is terminated at an 
elapsed time of 180 seconds (mt=180) if 
any measured values are less than or 
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equal to the applicable short test 
standards as determined by the proce-
dure described in paragraph (a)(2) of 
this section. 

(2) The vehicle fails the high-speed 
mode and the test is terminated if 
paragraph (c)(2)(iii)(B)(1) of this sec-
tion is not satisfied by an elapsed time 
of 180 seconds (mt=180). 

(d) Second-chance idle mode. If the ve-
hicle fails the first-chance idle mode 
and passes the high-speed mode, the 
test timer resets to zero (tt=0) and a 
second-chance idle mode begins. The 
overall maximum test time for the sec-
ond-chance idle mode is 145 seconds 
(tt=145). The test consists of an idle 
mode only. 

(1) The engines of 1981–1987 model 
year Ford Motor Company vehicles and 
1984–1985 model year Honda Preludes 
must be shut off for not more than ten 
seconds and restarted. The probe may 
be removed from the tailpipe or the 
sample pump turned off if necessary to 
reduce analyzer fouling during the re-
start procedure. This procedure may 
also be used for 1988–1989 model year 
Ford Motor Company vehicles but may 
not be used for other vehicles. 

(2) The mode timer starts (mt=0) 
when the vehicle engine speed is be-
tween 350 and 1100 rpm. If the engine 
speed exceeds 1100 rpm or falls below 
350 rpm the mode timer resets to zero 
and resumes timing. The minimum sec-
ond-chance idle mode length is deter-
mined as described in paragraph (d)(3) 
of this section. The maximum second- 
chance idle mode length is 90 seconds 
elapsed time (mt=90). 

(3) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the second-chance 
idle mode is terminated in accordance 
with paragraphs (d)(3) (i) through (iv) 
of this section. 

(i) The vehicle passes the second- 
chance idle mode and the test is imme-
diately terminated if, prior to an 
elapsed time of 30 seconds (mt=30), any 
measured values are less than or equal 
to 100 ppm HC and 0.5 percent CO. 

(ii) The vehicle passes the second- 
chance idle mode and the test is termi-
nated at the end of an elapsed time of 
30 seconds (mt=30) if, prior to that 
time, the criteria of paragraph (d)(3)(i) 

of this section are not satisfied, and 
the measured values are less than or 
equal to the applicable short test 
standards as determined by the proce-
dure described in paragraph (a)(2) of 
this section. 

(iii) The vehicle passes the second- 
chance idle mode and the test is imme-
diately terminated if, at any point be-
tween an elapsed time of 30 seconds 
(mt=30) and 90 seconds (mt=90), the 
measured values are less than or equal 
to the applicable short test standards 
as determined by the procedure de-
scribed in paragraph (a)(2) of this sec-
tion. 

(iv) The vehicle fails the second- 
chance idle mode and the test is termi-
nated if none of the provisions of para-
graphs (d)(3) (i), (ii), and (iii) of this 
section is satisfied by an elapsed time 
of 90 seconds (mt=90). 

[58 FR 58405, Nov. 1, 1993, as amended at 61 
FR 40947, Aug. 6, 1996] 

§ 85.2216 Loaded test—EPA 81. 

(a)(1) General calendar year applica-
bility. The test procedure described in 
this section may be used to establish 
Emissions Performance Warranty eligi-
bility through December 31, 1993, ex-
cept as allowed in paragraph (a)(2) of 
this section. 

(2) Special calendar and model year ap-
plicability. (i) The extended applica-
bility described in paragraphs (a)(2) (ii) 
through (iv) of this section is restricted 
to 1995 and earlier model year vehicles 
or engines. 

(ii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic decentral-
ized program meeting the requirements 
of part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through De-
cember 31, 1993. 

(iii) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of a basic centralized 
program meeting the requirements of 
part 51, subpart S of this chapter, ac-
cording to the schedule specified in 
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§ 51.373 of this chapter, the test proce-
dure described in this section may be 
used to establish Emissions Perform-
ance Warranty eligibility through June 
30, 1994. 

(iv) In a state for which the Adminis-
trator has approved a State Implemen-
tation Plan revision providing for the 
implementation of an enhanced pro-
gram meeting the requirements of part 
51, subpart S of this chapter, according 
to the schedule specified in § 51.373 of 
this chapter, the test procedure de-
scribed in this section may be used to 
establish Emissions Performance War-
ranty eligibility through December 31, 
1995. 

(b) General requirements. Vehicles 
shall be tested in as-received condition. 
Engines shall be at normal operating 
temperature and not overheating (as 
indicated by gauge, warning light or 
boiling radiator) with all accessories 
off. An auxiliary cooling fan is optional 

(c) Test sequence. (1) The dynamom-
eter and analyzers shall be warmed-up, 
in stabilized operating condition and 
adjusted as required in §§ 85.2216 and 
85.2217. 

(2) The vehicle shall be placed on the 
dynamometer. 

(3) The sample probe shall be inserted 
into the tailpipe. 

(4) Optional. A high speed mode, max-
imum 50 mph and 30 seconds duration, 
is permitted if vehicle overheating does 
not occur. 

(5) Drive for automatic or 3rd gear 
for manual transmissions shall be used. 
The vehicle shall be operated at 30 ±1 
mph roll speed while measuring ex-
haust HC and CO. Record exhaust con-
centrations after stabilized readings 
are obtained or at the end of 30 sec-
onds, whichever occurs first. This proc-
ess shall be repeated as necessary for 
multiple exhaust pipes, or hardware 
which is capable of simultaneously 
sampling vehicles with multiple tail-
pipes may be used. Neither multiple 
readings nor simultaneous sampling 
hardware is necessary for exhaust sys-
tems in which the exhaust pipes origi-
nate from a common point. 

(6) The vehicle must be idled with 
transmission in neutral. Record ex-
haust concentrations after stabilized 
readings are obtained or at the end of 
30 seconds, whichever occurs first. Re-

peat as specified in paragraph (c)(5) of 
this section for multiple exhaust pipes, 
if necessary. 

(7) For vehicles with multiple ex-
haust pipes, the separate results from 
each pipe for each mode (as specified in 
paragraphs (c)(5) and (6) of this section) 
must be numerically averaged for each 
pollutant, unless hardware which is ca-
pable of simultaneously sampling mul-
tiple tailpipe vehicles has been used. 

(d) Exhaust concentration measure-
ments from both the loaded mode and 
the idle mode are not required. The 
short test may be used to evaluate 
emissions from either mode alone or 
from both modes, the choice being 
made by the jurisdiction implementing 
the inspection program. If exhaust con-
centrations are not measured on the 
loaded mode the vehicle shall be oper-
ated at the specified test condition for 
15 to 30 seconds. If idle exhaust con-
centrations are not measured, the idle 
mode may be omitted. 

[49 FR 24323, June 12, 1984. Redesignated and 
amended at 58 FR 58403, 58407, Nov. 1, 1993] 

§ 85.2217 Loaded test—EPA 91. 
(a) General requirements—(1) Exhaust 

gas sampling algorithm. The analysis of 
exhaust gas concentrations begins ten 
seconds after the applicable test mode 
begins. Exhaust gas concentrations 
must be analyzed at a minimum rate of 
once every 0.75 seconds. The measured 
value for pass/fail determinations is a 
simple running average of the measure-
ments taken over five seconds. 

(2) Pass/fail determination. A pass or 
fail determination is made for each ap-
plicable test mode based on a compari-
son of the short test standards con-
tained in §§ 85.2203 and 85.2204, and the 
measured value for HC and CO as de-
scribed in paragraph (a)(1) of this sec-
tion. A vehicle passes the test mode if 
any pair of simultaneous values for HC 
and CO are below or equal to the appli-
cable short test standards. A vehicle 
fails the test mode if the values for ei-
ther HC or CO, or both, in all simulta-
neous pairs of values are above the ap-
plicable standards. 

(3) Void test conditions. The test im-
mediately terminates and any exhaust 
gas measurements are voided if the 
measured concentration of CO plus CO2 
falls below six percent or the vehicle’s 
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engine stalls at any time during the 
test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines 
equipped with multiple exhaust pipes 
must be sampled simultaneously. 

(5) The test is immediately termi-
nated upon reaching the overall max-
imum test time. 

(b) Test sequence. (1) The test se-
quence consists of a loaded mode using 
a chassis dynamometer followed imme-
diately by an idle mode as described in 
paragraphs (c) (1) and (2) of this sec-
tion. 

(2) The test sequence begins only 
after the requirements described in 
paragraphs (b)(2) (i) through (v) of this 
section are met. 

(i) The dynamometer must be 
warmed up, in stabilized operating con-
dition, adjusted, and calibrated in ac-
cordance with the procedures of 
§ 85.2233. Prior to each test, variable- 
curve dynamometers must be checked 
for proper setting of the road-load indi-
cator or road-load controller. 

(ii) The vehicle is tested in as-re-
ceived condition with all accessories 
turned off. The engine must be at nor-
mal operating temperature (as indi-
cated by a temperature gauge, tem-
perature lamp, touch test on the radi-
ator hose, or other visual observation 
indicating that overheating has not oc-
curred). 

(iii) The vehicle must be operated 
during each mode of the test with the 
gear selector in the position described 
in paragraphs (b)(2)(iii) (A) and (B) of 
this section. 

(A) In drive for automatic trans-
missions and in second (or third if 
more appropriate) for manual trans-
missions for the loaded mode. 

(B) In park or neutral for the idle 
mode. 

(iv) The sample probe is inserted into 
the vehicle’s tailpipe to a minimum 
depth of 10 inches. If the vehicle’s ex-
haust system prevents insertion to this 
depth, a tailpipe extension must be 
used. 

(v) The measured concentration of 
CO plus CO2 must be greater than or 
equal to six percent. 

(c) Overall test procedure. The test 
timer starts (tt=0) when the conditions 
specified in paragraph (b)(2) of this sec-

tion are met and the mode timer initi-
ates as specified in paragraph (c)(1) of 
this section. The overall maximum test 
time is 240 seconds (tt=240). The test is 
immediately terminated upon reaching 
the overall maximum test time. 

(1) Loaded mode—(i) Ford Motor Com-
pany and Honda vehicles. (Optional.) 
The engines of 1981–1987 model year 
Ford Motor Company vehicles and 1984– 
1985 model year Honda Preludes must 
be shut off for not more than ten sec-
onds and restarted. This procedure may 
also be used for 1988–1989 model year 
Ford Motor Company vehicles but may 
not be used for other vehicles. The 
probe may be removed from the tail-
pipe or the sample pump turned off if 
necessary to reduce analyzer fouling 
during the restart procedure. 

(ii) The mode timer starts (mt=0) 
when the dynamometer speed is within 
the limits specified for the vehicle en-
gine size according to the following 
schedule. If the dynamometer speed 
falls outside the limits for more than 
five seconds in one excursion, or 15 sec-
onds over all excursions, the mode 
timer resets to zero and resumes tim-
ing. The minimum mode length is de-
termined as described in paragraph 
(c)(1)(iii)(A) of this section. The max-
imum mode length is 90 seconds 
elapsed time (mt=90). 

DYNAMOMETER TEST SCHEDULE 

Gasoline engine 
size, No. cylinders 

Roll speed, mph 
(kph) 

Normal loading, 
brake hp (kilo-

watts) 

4 or less ................ 22–25 (35–40) ...... 2.8–4.1 (2.1–3.1) 
5–6 ........................ 29–32 (47–52) ...... 6.8–8.4 (5.1–6.3) 
7 or more .............. 32–35 (52–56) ...... 8.4–10.8 (6.3–8.1) 

(iii) The pass/fail analysis begins 
after an elapsed time of ten seconds 
(mt=10). A pass or fail determination is 
made for the vehicle and the mode is 
terminated in accordance with para-
graphs (c)(1)(iii)(A) through (C) of this 
section. 

(A) The vehicle passes the loaded 
mode and the mode is immediately ter-
minated if, at any point between an 
elapsed time of 30 seconds (mt=30) and 
90 seconds (mt=90), measured values 
are less than or equal to the applicable 
short test standard described in para-
graph (a)(2) of this section. 

VerDate Mar<15>2010 08:59 Aug 26, 2010 Jkt 220160 PO 00000 Frm 00132 Fmt 8010 Sfmt 8002 Y:\SGML\220160.XXX 220160w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



123 

Environmental Protection Agency § 85.2218 

(B) The vehicle fails the loaded mode 
and the mode is terminated if para-
graph (c)(1)(iii)(A) of this section is not 
satisfied by an elapsed time of 90 sec-
onds (mt=90). 

(C) Optional. The vehicle may fail the 
loaded mode and any subsequent idle 
mode may be omitted if no exhaust gas 
concentration less than 1800 ppm HC is 
found by an elapsed time of 30 seconds 
(mt=30). 

(2) Idle mode—(i) Ford Motor Company 
and Honda vehicles. (Optional.) The en-
gines of 1981–1987 model year Ford 
Motor Company vehicles and 1984–1985 
model year Honda Preludes must be 
shut off for not more than ten seconds 
and restarted. This procedure may also 
be used for 1988–1989 model year Ford 
Motor Company vehicles but may not 
be used for other vehicles. The probe 
may be removed from the tailpipe or 
the sample pump turned off if nec-
essary to reduce analyzer fouling dur-
ing the restart procedure. 

(ii) The mode timer starts (mt=0) 5 
seconds after the dynamometer speed 
has reached zero. The minimum idle 
mode length is determined as described 
in paragraph (c)(2)(iii) of this section. 
The maximum idle mode length is 90 
seconds elapsed time (mt=90). 

(iii) The pass/fail analysis begins 
after an elapsed time of ten seconds 
(mt=10). A pass or fail determination is 
made for the vehicle and the mode is 
terminated in accordance with para-
graphs (c)(2)(iii) (A) through (D) of this 
section. 

(A) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the test is terminated at the end of 
an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (c)(2)(iii)(A) of this section 
are not satisfied, and the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(C) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-

onds (mt=90), measured values are less 
than or equal to the applicable short 
test standards described in paragraph 
(a)(2) of this section. 

(D) The vehicle fails the idle mode 
and the test terminates if none of the 
provisions of paragraphs (c)(2)(iii) (A), 
(B), and (C) of this section is satisfied 
by an elapsed time of 90 seconds 
(mt=90). 

[58 FR 58407, Nov. 1, 1993] 

§ 85.2218 Preconditioned idle test— 
EPA 91. 

(a) General requirements—(1) Exhaust 
gas sampling algorithm. The analysis of 
exhaust gas concentrations begins ten 
seconds after the applicable test mode 
begins. Exhaust gas concentrations 
must be analyzed at a minimum rate of 
once every 0.75 second. The measured 
value for pass/fail determinations is a 
simple running average of the measure-
ments taken over five seconds. 

(2) Pass/fail determination. A pass or 
fail determination is made for each ap-
plicable test mode based on a compari-
son of the short test standards con-
tained in §§ 85.2203 and 85.2204, and the 
measured value for HC and CO as de-
scribed in paragraph (a)(1) of this sec-
tion. A vehicle passes the test mode if 
any pair of simultaneous values for HC 
and CO are below or equal to the appli-
cable short test standards. A vehicle 
fails the test mode if the values for ei-
ther HC or CO, or both, in all simulta-
neous pairs of values are above the ap-
plicable standards. 

(3) Void test conditions. The test im-
mediately terminates and any exhaust 
gas measurements are voided if the 
measured concentration of CO plus CO2 
falls below six percent or the vehicle’s 
engine stalls at any time during the 
test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines 
equipped with multiple exhaust pipes 
must be sampled simultaneously. 

(5) The test is immediately termi-
nated upon reaching the overall max-
imum test time. 

(b) Test sequence. (1) The test se-
quence consists of a first-chance test 
and a second-chance test as described 
in paragraphs (b)(1) (i) and (ii) of this 
section. 
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(i) The first-chance test, as described 
under paragraph (c) of this section, 
consists of a preconditioning mode fol-
lowed by an idle mode. 

(ii) The second-chance test as de-
scribed under paragraph (d) of this sec-
tion is performed only if the vehicle 
fails the first-chance test. 

(2) The test sequence begins only 
after the requirements described in 
paragraphs (b)(2) (i) through (iv) of this 
section are met. 

(i) The vehicle is tested in as-re-
ceived condition with the transmission 
in neutral or park and all accessories 
turned off. The engine must be at nor-
mal operating temperature (as indi-
cated by a temperature gauge, tem-
perature lamp, touch test on the radi-
ator hose, or other visual observation 
indicating that overheating has not oc-
curred). 

(ii) For all pre-1996 model year vehi-
cles, a tachometer shall be attached to 
the vehicle in accordance with the ana-
lyzer manufacturer’s instructions. For 
1996 and newer model year vehicles the 
OBD data link connector will be used 
to monitor RPM. In the event that an 
OBD data link connector is not avail-
able or that an RPM signal is not 
available over the data link connector, 
a tachometer shall be used instead. 

(iii) The sample probe is inserted into 
the vehicle’s tailpipe to a minimum 
depth of 10 inches. If the vehicle’s ex-
haust system prevents insertion to this 
depth, a tailpipe extension must be 
used. 

(iv) The measured concentration of 
CO plus CO2 must be greater than or 
equal to six percent. 

(c) First-chance test. The test timer 
starts (tt=0) when the conditions speci-
fied in paragraph (b)(2) of this section 
are met. The overall maximum test 
time is 200 seconds (tt=200). The first- 
chance test consists of a precondi-
tioning mode followed immediately by 
an idle mode. 

(1) Preconditioning mode. The mode 
timer starts (mt=0) when the engine 
speed is between 2200 and 2800 rpm. The 
mode continues for an elapsed time of 
30 seconds (mt=30). If engine speed falls 
below 2200 rpm or exceeds 2800 rpm for 
more than five seconds in any one ex-
cursion, or 15 seconds over all excur-

sions, the mode timer resets to zero 
and resumes timing. 

(2) Idle mode. (i) The mode timer 
starts (mt=0) when the vehicle engine 
speed is between 350 and 1100 rpm. If 
engine speed exceeds 1100 rpm or falls 
below 350 rpm, the mode timer resets 
to zero and resumes timing. The min-
imum idle mode length is determined 
as described in paragraph (c)(2)(ii) of 
this section. The maximum idle mode 
length is 90 seconds elapsed time 
(mt=90). 

(ii) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the mode termi-
nates as described in paragraphs 
(c)(2)(ii) (A) through (E) of this section. 

(A) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the test terminates at the end of 
an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (c)(2)(ii)(A) of this section 
are not satisfied, and the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(C) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), measured values are less 
than or equal to the applicable short 
test standards as determined by the 
procedure described in paragraph (a)(2) 
of this section. 

(D) The vehicle fails the idle mode 
and the test terminates if none of the 
provisions of paragraphs (c)(2)(ii) (A), 
(B), and (C) of this section is satisfied 
by an elapsed time of 90 seconds 
(mt=90). Alternatively, the vehicle may 
be failed if the provisions of paragraphs 
(c)(2) (i) and (ii) of this section are not 
met within an elapsed time of 30 sec-
onds. 

(E) Optional. The vehicle may fail the 
first-chance test and the second-chance 
test may be omitted if no exhaust gas 
concentration less than 1800 ppm HC is 
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found at an elapsed time of 30 seconds 
(mt=30). 

(d) Second-chance test. If the vehicle 
fails the first-chance test, the test 
timer resets to zero and a second- 
chance test is performed. The overall 
maximum test time for the second- 
chance test is 425 seconds. The test 
consists of a preconditioning mode fol-
lowed immediately by an idle mode. 

(1) Preconditioning mode. The mode 
timer starts (mt=0) when engine speed 
is between 2200 and 2800 rpm. The mode 
continues for an elapsed time of 180 
seconds (mt=180). If the engine speed 
falls below 2200 rpm or exceeds 2800 rpm 
for more than five seconds in any one 
excursion, or 15 seconds over all excur-
sions, the mode timer resets to zero 
and resumes timing. 

(2) Idle mode—(i) Ford Motor Company 
and Honda vehicles. The engines of 1981– 
1987 model year Ford Motor Company 
vehicles and 1984–1985 model year 
Honda Preludes must be shut off for 
not more than ten seconds and then re-
started. The probe may be removed 
from the tailpipe or the sample pump 
turned off if necessary to reduce ana-
lyzer fouling during the restart proce-
dure. This procedure may also be used 
for 1988–1989 model year Ford Motor 
Company vehicles but may not be used 
for other vehicles. 

(ii) The mode timer starts (mt=0) 
when the vehicle engine speed is be-
tween 350 and 1100 rpm. If the engine 
speed exceeds 1100 rpm or falls below 
350 rpm, the mode timer resets to zero 
and resumes timing. The minimum idle 
mode length is determined as described 
in paragraph (d)(2)(iii) of this section. 
The maximum idle mode length is 90 
seconds elapsed time (mt=90). 

(iii) The pass/fail analysis begins 
after an elapsed time of ten seconds 
(mt=10). A pass or fail determination is 
made for the vehicle and the mode is 
terminated in accordance with para-
graphs (d)(2)(iii) (A) through (D) of this 
section. 

(A) The vehicle passes the idle mode 
and the test immediately terminates 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the test is terminated at the end of 

an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (d)(2)(iii)(A) of this section 
are not satisfied, and the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(C) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), measured values are less 
than or equal to the applicable short 
test standards described in paragraph 
(a)(2) of this section. 

(D) The vehicle fails the idle mode 
and the test is terminated if none of 
the provisions of paragraphs (d)(2)(iii) 
(A), (B), and (C) of this section is satis-
fied by an elapsed time of 90 seconds 
(mt=90). 

[58 FR 58408, Nov. 1, 1993, as amended at 61 
FR 40947, Aug. 6, 1996] 

§ 85.2219 Idle test with loaded pre-
conditioning—EPA 91. 

(a) General requirements—(1) Exhaust 
gas sampling algorithm. The analysis of 
exhaust gas concentrations begins ten 
seconds after the applicable test mode 
begins. Exhaust gas concentrations 
must be analyzed at a minimum rate of 
once every 0.75 second. The measured 
value for pass/fail determinations is a 
simple running average of the measure-
ments taken over five seconds. 

(2) Pass/fail determination. A pass or 
fail determination is made for each ap-
plicable test mode based on a compari-
son of the short test standards con-
tained in §§ 85.2203 and 85.2204, and the 
measured value for HC and CO as de-
scribed in paragraph (a)(1) of this sec-
tion. A vehicle passes the test mode if 
any pair of simultaneous values for HC 
and CO are below or equal to the appli-
cable short test standards. A vehicle 
fails the test mode if the values for ei-
ther HC or CO, or both, in all simulta-
neous pairs of values are above the ap-
plicable standards. 

(3) Void test conditions. The test im-
mediately terminates and any exhaust 
gas measurements are voided if the 
measured concentration of CO plus CO2 
falls below 6 percent or the vehicle’s 
engine stalls at any time during the 
test sequence. 
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(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines 
equipped with multiple exhaust pipes 
must be sampled simultaneously. 

(5) The test is immediately termi-
nated upon reaching the overall max-
imum test time. 

(b) Test sequence. (1) The test se-
quence consists of a first-chance test 
and a second-chance test as described 
in paragraphs (b)(1) (i) and (ii) of this 
section. 

(i) The first-chance test, as described 
under paragraph (c) of this section, 
consists of an idle mode. 

(ii) The second-chance test as de-
scribed under paragraph (d) of this sec-
tion is performed only if the vehicle 
fails the first-chance test. 

(2) The test sequence begins only 
after the requirements described in 
paragraphs (b)(2) (i) through (v) of this 
section are met. 

(i) The dynamometer must be 
warmed up, in stabilized operating con-
dition, adjusted, and calibrated in ac-
cordance with the procedures of 
§ 85.2233. Prior to each test, variable- 
curve dynamometers must be checked 
for proper setting of the road-load indi-
cator or road-load controller. 

(ii) The vehicle is tested in as-re-
ceived condition with all accessories 
turned off. The engine must be at nor-
mal operating temperature (as indi-
cated by a temperature gauge, tem-
perature lamp, touch test on the radi-
ator hose, or other visual observation 
indicating that overheating has not oc-
curred). 

(iii) The vehicle must be operated 
during each mode of the test with the 
gear selector in the position described 
in paragraphs (b)(2)(iii) (A) and (B) of 
this section. 

(A) In drive for automatic trans-
missions and in second (or third if 
more appropriate) for manual trans-
missions for the loaded preconditioning 
mode. 

(B) In park or neutral for the idle 
mode. 

(iv) The sample probe is inserted into 
the vehicle’s tailpipe to a minimum 
depth of 10 inches. If the vehicle’s ex-
haust system prevents insertion to this 
depth, a tailpipe extension must be 
used. 

(v) The measured concentration of 
CO plus CO2 must be greater than or 
equal to 6 percent. 

(c) First-chance test. The test timer 
starts (tt=0) when the conditions speci-
fied in paragraph (b)(2) of this section 
are met. The overall maximum test 
time is 155 seconds (tt=155). The first- 
chance test consists of an idle mode 
only. 

(1) The minimum mode length is de-
termined as described in paragraph 
(c)(2) of this section. The maximum 
mode length is 90 seconds elapsed time 
(mt=90). 

(2) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the mode termi-
nates in accordance with paragraphs 
(c)(2) (i) through (v) of this section. 

(i) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(ii) The vehicle passes the idle mode 
and the test is terminated at the end of 
an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (c)(2)(i) of this section are 
not satisfied, and the measured values 
are less than or equal to the applicable 
short test standards as determined by 
the procedure described in paragraph 
(a)(2) of this section. 

(iii) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), the measured values are 
less than or equal to the applicable 
short test standards as determined by 
the procedure described in paragraph 
(a)(2) of this section. 

(iv) The vehicle fails the idle mode 
and the test is terminated if none of 
the provisions of paragraphs (c)(2)(i), 
(ii), and (iii) of this section is satisfied 
by an elapsed time of 90 seconds 
(mt=90). Alternatively, the vehicle may 
be failed if the provisions of paragraphs 
(c)(2)(i) and (ii) of this section are not 
met within an elapsed time of 30 sec-
onds. 

(v) Optional. The vehicle may fail the 
first-chance test and the second-chance 
test may be omitted if no exhaust gas 
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concentration less than 1800 ppm HC is 
found at an elapsed time of 30 seconds 
(mt=30). 

(d) Second-chance test. If the vehicle 
fails the first-chance test, the test 
timer resets to zero (tt=0) and a sec-
ond-chance test is performed. The over-
all maximum test time for the second- 
chance test is 200 seconds (tt=200). The 
test consists of a preconditioning mode 
using a chassis dynamometer, followed 
immediately by an idle mode. 

(1) Preconditioning mode. (i) The mode 
timer starts (mt=0) when the dyna-
mometer speed is within the limits 
specified for the vehicle engine size in 
accordance with the following sched-
ule. The mode continues for a min-
imum elapsed time of 30 seconds 
(mt=30). If the dynamometer speed 
falls outside the limits for more than 
five seconds in one excursion, or 15 sec-
onds over all excursions, the mode 
timer resets to zero and resumes tim-
ing. 

DYNAMOMETER TEST SCHEDULE 

Gasoline engine 
size, No. cylinders 

Roll speed, mph 
(kph) 

Normal loading, 
brake hp (kilo-

watts) 

4 or less ................ 22–25 (35–40) ...... 2.8–4.1 (2.1–3.1). 
5–6 ........................ 29–32 (47–52) ...... 6.8–8.4 (5.1–6.3). 
7 or more .............. 32–35 (52–56) ...... 8.4–10.8 (6.3–8.1). 

(2) Idle mode—(i) Ford Motor Company 
and Honda vehicles. (Optional.) The en-
gines of 1981–1987 model year Ford 
Motor Company vehicles and 1984–1985 
model year Honda Preludes must be 
shut off for not more than ten seconds 
and restarted. This procedure may also 
be used for 1988–1989 model year Ford 
Motor Company vehicles but may not 
be used for other vehicles. The probe 
may be removed from the tailpipe or 
the sample pump turned off if nec-
essary to reduce analyzer fouling dur-
ing the restart procedure. 

(ii) The mode timer starts (mt=0) 5 
seconds after the dynamometer speed 
has reached zero. The minimum idle 
mode length is determined as described 
in paragraph (d)(2)(iii) of this section. 
The maximum idle mode length is 90 
seconds elapsed time (mt=90). 

(iii) The pass/fail analysis begins 
after an elapsed time of ten seconds 
(mt=10). A pass or fail determination is 
made for the vehicle and the mode is 
terminated in accordance with para-

graphs (d)(2)(iii) (A) through (D) of this 
section. 

(A) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the test is terminated at the end of 
an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (d)(2)(ii)(A) of this section 
are not satisfied, and the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(C) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), measured values are less 
than or equal to the applicable short 
test standards described in paragraph 
(a)(2) of this section. 

(D) The vehicle fails the idle mode 
and the test is terminated if none of 
the provisions of paragraphs 
(d)(2)(ii)(A), (B), and (C) of this section 
is satisfied by an elapsed time of 90 sec-
onds (mt=90). 

[58 FR 58409, Nov. 1, 1993] 

§ 85.2220 Preconditioned two speed 
idle test—EPA 91. 

(a) General requirements—(1) Exhaust 
gas sampling algorithm. The analysis of 
exhaust gas concentrations begins ten 
seconds after the applicable test mode 
begins. Exhaust gas concentrations 
must be analyzed at a minimum rate of 
once every 0.75 second. The measured 
value for pass/fail determinations is a 
simple running average of the measure-
ments taken over five seconds. 

(2) Pass/fail determination. A pass or 
fail determination is made for each ap-
plicable test mode based on a compari-
son of the short test standards con-
tained in §§ 85.2203 and 85.2204, and the 
measured value for HC and CO as de-
scribed in paragraph (a)(1) of this sec-
tion. A vehicle passes the test mode if 
any pair of simultaneous values for HC 
and CO are below or equal to the appli-
cable short test standards. A vehicle 

VerDate Mar<15>2010 08:59 Aug 26, 2010 Jkt 220160 PO 00000 Frm 00137 Fmt 8010 Sfmt 8002 Y:\SGML\220160.XXX 220160w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



128 

40 CFR Ch. I (7–1–10 Edition) § 85.2220 

fails the test mode if the values for ei-
ther HC or CO, or both, in all simulta-
neous pairs of values are above the ap-
plicable standards. 

(3) Void test conditions. The test im-
mediately terminates and any exhaust 
gas measurements are voided if the 
measured concentration of CO plus CO2 
falls below six percent or the vehicle’s 
engine stalls at any time during the 
test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines 
equipped with multiple exhaust pipes 
must be sampled simultaneously. 

(5) The test is immediately termi-
nated upon reaching the overall max-
imum test time. 

(b) Test sequence. (1) The test se-
quence consists of a first-chance test 
and a second-chance test as described 
in paragraphs (b)(1) (i) and (ii) of this 
section. 

(i) The first-chance test, as described 
under paragraph (c) of this section, 
consists of a first-chance high-speed 
mode followed immediately by a first- 
chance idle mode. 

(ii) The second-chance test as de-
scribed under paragraph (d) of this sec-
tion is performed only if the vehicle 
fails the first-chance test. 

(2) The test sequence begins only 
after the requirements described in 
paragraphs (b)(2) (i) through (iv) of this 
section are met. 

(i) The vehicle is tested in as-re-
ceived condition with the transmission 
in neutral or park and all accessories 
turned off. The engine must be at nor-
mal operating temperature (as indi-
cated by a temperature gauge, tem-
perature lamp, touch test on the radi-
ator hose, or other visual observation 
indicating that overheating has not oc-
curred). 

(ii) For all pre-1996 model year vehi-
cles, a tachometer shall be attached to 
the vehicle in accordance with the ana-
lyzer manufacturer’s instructions. For 
1996 and newer model year vehicles the 
OBD data link connector will be used 
to monitor RPM. In the event that an 
OBD data link connector is not avail-
able or that an RPM signal is not 
available over the data link connector, 
a tachometer shall be used instead. 

(iii) The sample probe is inserted into 
the vehicle’s tailpipe to a minimum 

depth of 10 inches. If the vehicle’s ex-
haust system prevents insertion to this 
depth, a tailpipe extension must be 
used. 

(iv) The measured concentration of 
CO plus CO2 must be greater than or 
equal to six percent. 

(c) First-chance test. The test timer 
starts (tt=0) when the conditions speci-
fied in paragraph (b)(2) of this section 
are met. The overall maximum test 
time is 290 seconds (tt=290). The first- 
chance test consists of a high-speed 
mode followed immediately by an idle 
mode. 

(1) First-chance high-speed mode. (i) 
The mode timer starts (mt=0) when the 
vehicle engine speed is between 2200 
and 2800 rpm. If the engine speed falls 
below 2200 rpm or exceeds 2800 rpm for 
more than two seconds in one excur-
sion, or more than six seconds over all 
excursions within 30 seconds of the 
final measured value used in the pass/ 
fail determination, the measured value 
is invalidated and the mode continued. 
If any excursion lasts for more than 
ten seconds, the mode timer resets to 
zero (mt=0) and timing resumes. The 
high-speed mode length is 90 seconds 
elapsed time (mt=90). 

(ii) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the mode is termi-
nated in accordance with paragraphs 
(c)(1)(ii)(A) through (C) of this section. 

(A) The vehicle passes the high-speed 
mode and the mode is terminated at an 
elapsed time of 90 seconds (mt=90) if 
any measured values are less than or 
equal to the applicable short test 
standards as determined by the proce-
dure described in paragraph (a)(2) of 
this section. 

(B) The vehicle fails the high-speed 
mode and the mode is terminated if the 
requirements of paragraph (c)(1)(ii)(A) 
of this section are not satisfied by an 
elapsed time of 90 seconds (mt=90). 

(C) Optional. The vehicle may fail the 
first-chance test and any subsequent 
test may be omitted if no exhaust gas 
concentration lower than 1800 ppm HC 
is found at an elapsed time of 30 sec-
onds (mt=30). 

(2) First-chance idle mode. (i) The 
mode timer starts (mt=0) when the ve-
hicle engine speed is between 350 and 
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1100 rpm. If the engine speed exceeds 
1100 rpm or falls below 350 rpm, the 
mode timer resets to zero and resumes 
timing. The minimum first-chance idle 
mode length is determined as described 
in paragraph (c)(2)(ii) of this section. 
The maximum first-chance idle mode 
length is 90 seconds elapsed time 
(mt=90). 

(ii) The pass/fail analysis begins after 
an elapsed time of ten seconds (mt=10). 
A pass or fail determination is made 
for the vehicle and the mode is termi-
nated in accordance with paragraphs 
(c)(2)(ii) (A) through (D) of this section. 

(A) The vehicle passes the idle mode 
and the test is immediately terminated 
if, prior to an elapsed time of 30 sec-
onds (mt=30), measured values are less 
than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle passes the idle mode 
and the test is terminated at the end of 
an elapsed time of 30 seconds (mt=30) 
if, prior to that time, the criteria of 
paragraph (c)(2)(ii)(A) of this section 
are not satisfied, and the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(C) The vehicle passes the idle mode 
and the test is immediately terminated 
if, at any point between an elapsed 
time of 30 seconds (mt=30) and 90 sec-
onds (mt=90), the measured values are 
less than or equal to the applicable 
short test standards as determined by 
the procedure described in paragraph 
(a)(2) of this section. 

(D) The vehicle fails the idle mode 
and the test is terminated if none of 
the provisions of paragraphs (c)(2)(ii) 
(A), (B), and (C) of this section is satis-
fied by an elapsed time of 90 seconds 
(mt=90). Alternatively, the vehicle may 
be failed if the provisions of paragraphs 
(c)(2) (i) and (ii) of this section are not 
met within the elapsed time of 30 sec-
onds. 

(d) Second-chance test. (1) If the vehi-
cle fails either mode of the first-chance 
test, the test timer resets to zero (tt=0) 
and a second-chance test begins. The 
second-chance test is performed based 
on the first-chance test failure mode or 
modes as described in paragraphs (d)(1) 
(i) through (iii) of this section. 

(i) If the vehicle failed only the first- 
chance high-speed mode, the second- 
chance test consists of a second-chance 
high-speed mode as described in para-
graph (d)(2) of this section. The overall 
maximum test time is 280 seconds 
(tt=280). 

(ii) If the vehicle failed only the first- 
chance idle mode, the second-chance 
test consists of a second-chance pre- 
conditioning mode followed imme-
diately by a second-chance idle mode 
as described in paragraphs (d) (3) and 
(4) of this section. The overall max-
imum test time is 425 seconds (tt=425). 

(iii) If both the first-chance high- 
speed mode and first-chance idle mode 
were failed, the second-chance test 
consists of the second-chance high- 
speed mode followed immediately by 
the second-chance idle mode as de-
scribed in paragraphs (d) (2) and (4) of 
this section. However, if during this 
second-chance procedure, the vehicle 
fails the second-chance high-speed 
mode, then the second-chance idle 
mode may be eliminated. The overall 
maximum test time is 425 seconds 
(tt=425). 

(2) Second-chance high-speed mode—(i) 
Ford Motor Company and Honda vehicles. 
The engines of 1981–1987 model year 
Ford Motor Company vehicles and 1984– 
1985 model year Honda Preludes must 
be shut off for not more than ten sec-
onds and then restarted. The probe 
may be removed from the tailpipe or 
the sample pump turned off if nec-
essary to reduce analyzer fouling dur-
ing the restart procedure. This proce-
dure may also be used for 1988–1989 
model year Ford Motor Company vehi-
cles but may not be used for other ve-
hicles. 

(ii) The mode timer resets (mt=0) 
when the vehicle engine speed is be-
tween 2200 and 2800 rpm. If the engine 
speed falls below 2200 rpm or exceeds 
2800 rpm for more than two seconds in 
one excursion, or more than six sec-
onds over all excursions within 30 sec-
onds of the final measured value used 
in the pass/fail determination, the 
measured value is invalidated and the 
mode continued. The minimum second- 
chance high-speed mode length is de-
termined as described in paragraphs 
(d)(2) (iii) and (iv) of this section. If 
any excursion lasts for more than ten 
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seconds, the mode timer resets to zero 
(mt=0) and timing resumes. The max-
imum second-chance high-speed mode 
length is 180 seconds elapsed time 
(mt=180). 

(iii) In the case where the second- 
chance high-speed mode is not followed 
by the second-chance idle mode, the 
pass/fail analysis begins after an 
elapsed time of ten seconds (mt=10). A 
pass or fail determination is made for 
the vehicle and the mode is terminated 
in accordance with paragraphs 
(d)(2)(iii) (A) through (D) of this sec-
tion. 

(A) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, prior to an elapsed time of 
30 seconds (mt=30), measured values 
are less than or equal to 100 ppm HC 
and 0.5 percent CO. 

(B) The vehicle passes the high-speed 
mode and the test is terminated if at 
the end of an elapsed time of 30 seconds 
(mt=30) if, prior to that time, the cri-
teria of paragraph (d)(2)(iii)(A) of this 
section are not satisfied, and the meas-
ured values are less than or equal to 
the applicable short test standards as 
determined by the procedure described 
in paragraph (a)(2) of this section. 

(C) The vehicle passes the high-speed 
mode and the test is immediately ter-
minated if, at any point between an 
elapsed time of 30 seconds (mt=30) and 
180 seconds (mt=180), the measured val-
ues are less than or equal to the appli-
cable short test standards as deter-
mined by the procedure described in 
paragraph (a)(2) of this section. 

(D) The vehicle fails the high-speed 
mode and the test is terminated if none 
of the provisions of paragraphs 
(d)(2)(iii) (A), (B), and (C) of this sec-
tion is satisfied by an elapsed time of 
180 seconds (mt=180). 

(iv) In the case where the second- 
chance high-speed mode is followed by 
the second-chance idle mode, the pass/ 
fail analysis begins after an elapsed 
time of ten seconds (mt=10). A pass or 
fail determination is made for the vehi-
cle and the mode is terminated in ac-
cordance with paragraphs (d)(2)(iv)(A) 
and (B) of this section. 

(A) The vehicle passes the high-speed 
mode and the mode is terminated at 
the end of an elapsed time of 180 sec-
onds (mt=180) if any measured values 

are less than or equal to the applicable 
short test standards as determined by 
the procedure described in paragraph 
(a)(2) of this section. 

(B) The vehicle fails the high-speed 
mode and the mode is terminated if 
paragraph (d)(2)(iv)(A) of this section is 
not satisfied by an elapsed time of 180 
seconds (mt=180). 

(3) Second-chance preconditioning 
mode. The mode timer starts (mt=0) 
when engine speed is between 2200 and 
2800 rpm. The mode continues for an 
elapsed time of 180 seconds (mt=180). If 
the engine speed falls below 2200 rpm or 
exceeds 2800 rpm for more than five 
seconds in any one excursion, or 15 sec-
onds over all excursions, the mode 
timer resets to zero and resumes tim-
ing. 

(4) Second-chance idle mode—(i) Ford 
Motor Company and Honda vehicles. The 
engines of 1981–1987 model year Ford 
Motor Company vehicles and 1984–1985 
model year Honda Preludes must be 
shut off for not more than ten seconds 
and then restarted. The probe may be 
removed from the tailpipe or the sam-
ple pump turned off if necessary to re-
duce analyzer fouling during the re-
start procedure. This procedure may 
also be used for 1988–1989 model year 
Ford Motor Company vehicles but may 
not be used for other vehicles. 

(ii) The mode timer starts (mt=0) 
when the vehicle engine speed is be-
tween 350 and 1100 rpm. If the engine 
speed exceeds 1100 rpm or falls below 
350 rpm the mode timer resets to zero 
and resumes timing. The minimum sec-
ond-chance idle mode length is deter-
mined as described in paragraph 
(d)(4)(iii) of this section. The maximum 
second-chance idle mode length is 90 
seconds elapsed time (mt=90). 

(iii) The pass/fail analysis begins 
after an elapsed time of ten seconds 
(mt=10). A pass or fail determination is 
made for the vehicle and the mode is 
terminated in accordance with para-
graphs (d)(4)(iii) (A) through (D) of this 
section. 

(A) The vehicle passes the second- 
chance idle mode and the test is imme-
diately terminated if, prior to an 
elapsed time of 30 seconds (mt=30), 
measured values are less than or equal 
to 100 ppm HC and 0.5 percent CO. 
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(B) The vehicle passes the second- 
chance idle mode and the test is termi-
nated at the end of an elapsed time of 
30 seconds (mt=30) if, prior to that 
time, the criteria of paragraph 
(d)(4)(iii)(A) of this section are not sat-
isfied, and the measured values are less 
than or equal to the applicable short 
test standards as determined by the 
procedure described in paragraph (a)(2) 
of this section. 

(C) The vehicle passes the second- 
chance idle mode and the test is imme-
diately terminated if, at any point be-
tween an elapsed time of 30 seconds 
(mt=30) and 90 seconds (mt=90), meas-
ured values are less than or equal to 
the applicable short test standards de-
scribed in paragraph (a)(2) of this sec-
tion. 

(D) The vehicle fails the second- 
chance idle mode and the test is termi-
nated if none of the provisions of para-
graphs (d)(4)(iii) (A), (B), and (C) of this 
section is satisfied by an elapsed time 
of 90 seconds (mt=90). 

[58 FR 58411, Nov. 1, 1993, as amended at 61 
FR 40947, Aug. 6, 1996] 

§ 85.2221 [Reserved] 

§ 85.2222 On-board diagnostic test pro-
cedures. 

The test sequence for the inspection 
of on-board diagnostic systems on 1996 
and newer light-duty vehicles and 
light-duty trucks shall consist of the 
following steps: 

(a) The on-board diagnostic inspec-
tion shall be conducted with the key- 
on/engine running (KOER), with the ex-
ception of inspecting for MIL illumina-
tion as required in paragraph (d)(4) of 
this section, during which the inspec-
tion shall be conducted with the key- 
on/engine off (KOEO). 

(b) The inspector shall locate the ve-
hicle connector and plug the test sys-
tem into the connector. 

(c) The test system shall send a Mode 
$01, PID $01 request in accordance with 
SAE J1979 to determine the evaluation 
status of the vehicle’s on-board diag-
nostic system. The test system shall 
determine what monitors are supported 
by the on-board diagnostic system, and 
the readiness evaluation for applicable 
monitors in accordance with SAE 
J1979. The procedure shall be done in 

accordance with SAE J1979 ‘‘E/E Diag-
nostic Test Modes,’’ (DEC91). This in-
corporation by reference was approved 
by the Director of the Federal Register 
in accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies of SAE J1979 may 
be obtained from the Society of Auto-
motive Engineers, Inc., 400 Common-
wealth Drive, Warrendale, PA 15096– 
0001. Copies may be inspected at the 
EPA Docket No. A–94–21 at EPA’s Air 
Docket (LE–131), Room 1500 M, 1st 
Floor, Waterside Mall, 401 M Street 
SW., Washington, DC, or at the Na-
tional Archives and Records Adminis-
tration (NARA). For information on 
the availability of this material at 
NARA, call 202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(1) Coincident with the beginning of 
mandatory testing, repair, and re-
testing based upon the OBD-I/M check, 
if the readiness evaluation indicates 
that any on-board tests are not com-
plete the customer shall be instructed 
to return after the vehicle has been run 
under conditions that allow completion 
of all applicable on-board tests. If the 
readiness evaluation again indicates 
that any on-board test is not complete 
the vehicle shall be failed. 

(2) An exception to paragraph (c)(1) of 
this section is allowed for MY 1996 to 
MY 2000 vehicles, inclusive, with two or 
fewer unset readiness monitors, and for 
MY 2001 and newer vehicles with no 
more than one unset readiness mon-
itor. Vehicles from those model years 
which would otherwise pass the OBD 
inspection, but for the unset readiness 
code(s) in question may be issued a 
passing certificate without being re-
quired to operate the vehicle in such a 
way as to activate those particular 
monitors. Vehicles from those model 
years with unset readiness codes which 
also have diagnostic trouble codes 
(DTCs) stored resulting in a lit mal-
function indicator light (MIL) must be 
failed, though setting the unset readi-
ness flags in question shall not be a 
prerequisite for passing the retest. 

(d) The test system shall evaluate 
the malfunction indicator light status 
bit and record status information in 
the vehicle test record. 
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(1) If the malfunction indicator sta-
tus bit indicates that the malfunction 
indicator light (MIL) has been com-
manded to be illuminated the test sys-
tem shall send a Mode $03 request to 
determine the stored diagnostic trou-
ble codes (DTCs). The system shall re-
peat this cycle until the number of 
codes reported equals the number ex-
pected based on the Mode 1 response. 
All DTCs resulting in MIL illumination 
shall be recorded in the vehicle test 
record and the vehicle shall fail the on- 
board diagnostic inspection. 

(2) If the malfunction indicator light 
bit is not commanded to be illuminated 
the vehicle shall pass the on-board di-
agnostic inspection, even if DTCs are 
present. 

(3) If the malfunction indicator light 
bit is commanded to be illuminated, 
the inspector shall visually inspect the 
malfunction indicator light to deter-
mine if it is illuminated. If the mal-
function indicator light is commanded 
to be illuminated but is not, the vehi-
cle shall fail the on-board diagnostic 
inspection. 

(4) If the malfunction indicator light 
(MIL) does not illuminate at all when 
the vehicle is in the key-on/engine-off 
(KOEO) condition, the vehicle shall fail 
the on-board diagnostic inspection, 
even if no DTCs are present and the 
MIL has not been commanded on. 

[61 FR 40947, Aug. 6, 1996, as amended at 63 
FR 24433, May 4, 1998; 66 FR 18178, Apr. 5, 
2001] 

§ 85.2223 On-board diagnostic test re-
port. 

(a) Motorists whose vehicles fail the 
on-board diagnostic test described in 
§ 85.2222 shall be provided with the on- 
board diagnostic test results, including 
the codes retrieved, the name of the 
component or system associated with 
each fault code, the status of the MIL 
illumination command, and the cus-
tomer alert statement as stated in 
paragraph (c) of this section. 

(b) [Reserved] 
(c) In addition to any codes which 

were retrieved, the test report shall in-
clude the following language: 

Your vehicle’s computerized self-diag-
nostic system (OBD) registered the fault(s) 
listed below. This fault(s) is probably an in-
dication of a malfunction of an emission 

component. However, multiple and/or seem-
ingly unrelated faults may be an indication 
of an emission-related problem that occurred 
previously but upon further evaluation by 
the OBD system was determined to be only 
temporary. Therefore, proper diagnosis by a 
qualified technician is required to positively 
identify the source of any emission-related 
problem. 

[61 FR 40948, Aug. 6, 1996, as amended at 66 
FR 18179, Apr. 5, 2001] 

§ 85.2224 Exhaust analysis system— 
EPA 81. 

(a) Applicability. The requirements of 
this subsection apply to short tests 
conducted under Emissions Perform-
ance Warranty through December 31, 
1993. The requirements of § 85.2225 apply 
concurrently until December 31, 1993, 
after which the requirements of 
§ 85.2225 are solely in effect. The fol-
lowing exceptions apply: In a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of this sec-
tion are concurrently in effect until 
June 30, 1994 for 1995 and earlier model 
year vehicles or engines; in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of an enhanced program meeting 
the requirements of part 51, subpart S 
of this chapter, according to the sched-
ule specified in § 51.373 of this chapter, 
the requirements of this section are 
concurrently in effect until December 
31, 1995 for 1995 and earlier model year 
vehicles or engines. 

(b) Sampling system—(1) General re-
quirements. The exhaust sampling sys-
tem shall consist of a sample probe, 
moisture separator and analyzers for 
HC and CO. 

(2) Dual sample probe requirements. If 
used, a dual sample probe must provide 
equal flow in each leg. The equal flow 
criterion is considered to be met if the 
flow rate in each leg of the probe (or an 
identical model) has been measured 
under two sample flow rates (the nor-
mal rate and a rate equal to the onset 
of low flow), and if the flow rates in 
each of the legs are found to be equal 
to each other (±15%). 
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(c) Analyzers—(1) Accuracy. The HC 
analyzer shall have an accuracy of ±15 
ppm at 200 to 220 ppm concentration 
HC (as hexane). The CO analyzer shall 
have an accuracy of ±0.1% CO from 
1.0% to 1.2% concentration. 

(2) Response time. Response time of 
the analyzers shall be 15 seconds to 95% 
of the final reading. 

(3) Drift. Analyzer drift (up-scale and 
down-scale zero and span wander) shall 
not exceed ±0.1% CO and ±15 ppm HC 
(as hexane) on the lowest range capable 
of reading 1.0% or 200 ppm HC (as 
hexane) during a one-hour period. 

[49 FR 24323, June 12, 1984. Redesignated and 
amended at 58 FR 58403, 58412, Nov. 1, 1993] 

§ 85.2225 Steady state test exhaust 
analysis system—EPA 91. 

(a) Special calendar and model year ap-
plicability. The requirements of § 85.2224 
apply concurrently for tests conducted 
under Emission Performance Warranty 
on 1995 and earlier model year vehicles 
or engines until December 31, 1993, 
after which the requirements of this 
section are solely in effect. The fol-
lowing exceptions apply: in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of § 85.2224 
are concurrently in effect until June 
30, 1994, for 1995 and earlier model year 
vehicles or engines; in a state where 
the Administrator has approved a SIP 
revision providing for implementation 
of an enhanced program meeting the 
requirements of part 51, subpart S of 
this chapter, according to the schedule 
specified in § 51.373 of this chapter, the 
requirements of § 85.2224 are concur-
rently in effect until December 31, 1995, 
for 1995 and earlier model year vehicles 
or engines. 

(b) Sampling System—(1) General re-
quirements. The sampling system for 
steady state short tests consists, at a 
minimum, of a tailpipe probe; a flexible 
sample line; a water removal system; 
particulate trap; sample pump; flow 
control components; tachometer or dy-
namometer; analyzers for HC, CO, and 
CO2; and digital displays for exhaust 
concentrations of HC, CO, and CO2; and 

for engine rpm. Materials that are in 
contact with the gases sampled may 
not contaminate or change the char-
acter of the gases to be analyzed, in-
cluding gases from alcohol-fueled vehi-
cles. The probe must be capable of 
being inserted to a depth of at least ten 
inches into the tailpipe of the vehicle 
being tested or into an extension boot, 
if one is used. A digital display for dy-
namometer speed and load must be in-
cluded if the test procedures described 
in § 85.2217 or § 85.2219 are conducted. 
Minimum specifications for optional 
NO analyzers are also described in this 
section. The analyzer system must be 
able to test, as specified in §§ 85.2213, 
85.2215, 85.2217, 85.2218, 85.2219, and 
85.2220 all model vehicles in service at 
the time of sale of the analyzer. 

(2) Temperature operating range. The 
sampling system and all associated 
hardware must be of a design certified 
to operate within the performance 
specifications described in paragraph 
(c) of this section in ambient air tem-
peratures ranging from 41 to 110 °F. 
The analyzer system must, where nec-
essary, include features to keep the 
sampling system within the specified 
range. 

(3) Humidity operating range. The sam-
pling system and all associated hard-
ware must be of a design certified to 
operate within the performance speci-
fications described in paragraph (c) of 
this section at a minimum of 80 per-
cent relative humidity throughout the 
required temperature range. 

(4) Barometric pressure compensation. 
Barometric pressure compensation 
must be provided. Compensation is 
made for elevations up to 6000 feet 
(above mean sea level). At any given 
altitude and ambient conditions speci-
fied in paragraphs (b) (2) and (3) of this 
section, errors due to barometric pres-
sure changes of ±2 inches of mercury 
may not exceed the accuracy limits 
specified in paragraph (c) of this sec-
tion. 

(5) Dual sample probe requirements. 
When testing a vehicle with dual ex-
haust pipes, a dual sample probe of a 
design certified by the analyzer manu-
facturer to provide equal flow in each 
leg must be used. The equal flow re-
quirement is considered to be met if 
the flow rate in each leg of the probe 
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has been measured under two sample 
pump flow rates (the normal rate and a 
rate equal to the onset of low flow), 
and if the flow rates in each of the legs 
are found to be equal to each other 
(within 15 percent of the flow rate in 
the leg having lower flow). 

(6) System lockout during warmup. 
Functional operation of the gas sam-
pling unit must remain disabled 
through a system lockout until the in-
strument meets stability and warmup 
requirements. The instrument is con-
sidered ‘‘warmed up’’ when the zero 
and span readings for HC, CO, and CO2 
have stabilized, within ±3 percent of 
the full range of low scale, for five min-
utes without adjustment. 

(7) Electromagnetic isolation and inter-
ference. Electromagnetic signals found 
in an automotive service environment 
may not cause malfunctions or changes 
in the accuracy in the electronics of 
the analyzer system. The instrument 
design must ensure that readings do 

not vary as a result of electromagnetic 
radiation and induction devices nor-
mally found in the automotive service 
environment, including high energy ve-
hicle ignition systems, radio frequency 
transmission radiation sources, and 
building electrical systems. 

(8) Vibration and shock protection. Sys-
tem operation must be unaffected by 
the vibration and shock encountered 
under the normal operating conditions 
encountered in an automotive service 
environment. 

(9) Propane Equivalency Factor. The 
Propane Equivalency Factor must be 
displayed in a manner that enables it 
to be viewed conveniently, while per-
mitting it to be altered only by per-
sonnel specifically authorized to do so. 

(c) Analyzers—(1) Accuracy. The ana-
lyzers must be of a design certified to 
meet the following accuracy require-
ments when calibrated to the span 
points specified in § 85.2233(e)(2): 

Channel Range Accuracy Noise Repeat-
ability 

HC, as hexane .......................... 0–400 ±12 .......................................................... 6 8 
401–1000 ±30 .................................................... 10 15 
1001–2000 ±80 .................................................. 20 30 

CO, % ....................................... 0–2.00 ±0.06 ...................................................... 0 .02 0 .03 
2.01–5.00 ±0.15 ................................................. .06 .08 
5.01–9.99 ±0.40 ................................................. .10 .15 

CO2, % ...................................... 0–4.0 ±0.6 .......................................................... .2 .3 
4.1–14.0 ±0.5 ..................................................... .2 .3 
14.1–16.0 ±0.6 ................................................... .2 .3 

NO, ppm ................................... 0–1000 ±32 ........................................................ 16 20 
1001–2000 ±60 .................................................. 25 30 
2001–4000 ±120 ................................................ 50 60 

(2) Minimum analyzer display resolu-
tion. The analyzer electronics must 
have sufficient resolution to achieve 
the level of accuracy indicated in para-
graphs (c)(2)(i) through (v) of this sec-
tion. 

(i) HC 1 ppm HC as hexane. 
(ii) CO 0.01% CO. 
(iii) CO2 0.1% CO2. 
(iv) NO 1 ppm NO. 
(v) RPM 1 rpm. 
(3) Response time. The response time 

from the probe to the display for HC, 
CO, and CO2 analyzers may not exceed 
eight seconds to 90 percent of a step 
change in input. For NO analyzers, the 
response time may not exceed twelve 
seconds to 90 percent of a step change 
in input. 

(4) Display refresh rate. Dynamic in-
formation being displayed must be re-
freshed at a minimum rate of twice per 
second. 

(5) Interference effects. The inter-
ference effects for non-interest gases 
may not exceed ±10 ppm for hydro-
carbons, ±0.05 percent for carbon mon-
oxide, ±0.20 percent for carbon dioxide, 
and ±20 ppm for oxides of nitrogen. 

(6) Low flow indication. The analyzer 
must provide an indication when the 
sample flow is below the acceptable 
level. The sampling system must be 
equipped with a flow meter (or equiva-
lent) that indicates sample flow deg-
radation when meter error exceeds 
three percent of full scale, or causes 
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system response time to exceed 13 sec-
onds to 90 percent of a step change in 
input, whichever is less. 

(7) Engine speed detection. The ana-
lyzer must utilize a tachometer capa-
ble of detecting engine speed in revolu-
tions per minute (rpm) with a 0.5 sec-
ond response time and an accuracy of 
±3 percent of the true rpm. 

(8) Test and mode timers. The analyzer 
must be capable of simultaneously de-
termining the amount of time elapsed 
in a test, and in a mode within that 
test. 

(9) Sample rate. The analyzer must be 
capable of measuring exhaust con-
centrations of gases specified in this 
section at a minimum rate of once 
every 0.75 second. 

(d) Demonstration of conformity. The 
analyzer must be demonstrated to the 
satisfaction of the inspection program 
manager, through acceptance testing 
procedures, to meet the requirements 
of this section and to be capable of 
being maintained as required in 
§ 85.2233. 

[58 FR 58413, Nov. 1, 1993; 59 FR 33913, July 1, 
1994] 

§§ 85.2226–85.2228 [Reserved] 

§ 85.2229 Dynamometer—EPA 81. 
(a) Applicability. The requirements of 

this subsection apply to short tests 
conducted under Emissions Perform-
ance Warranty through December 31, 
1993. The requirements of § 85.2230 apply 
concurrently until December 31, 1993, 
after which the requirements of 
§ 85.2230 are solely in effect. The fol-
lowing exceptions apply: in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of this sec-
tion are concurrently in effect until 
June 30, 1994 for 1995 and earlier model 
year vehicles or engines; in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of an enhanced program meeting 
the requirements of part 51, subpart S 
of this chapter, according to the sched-
ule specified in § 51.373 of this chapter, 
the requirements of this section are 

concurrently in effect until December 
31, 1995 for 1995 and earlier model year 
vehicles or engines. 

(b) The loaded test dynamometer 
shall be adjusted to produce a load of 
9.0 ±1.0 hp at 30 mph. 

(c) Speed shall be measured from the 
dynamometer roll(s) with an accuracy 
of ±1.5 mph at 30 mph true roll speed. 

[49 FR 24323, June 12, 1984. Redesignated and 
amended at 58 FR 58403, 58414, Nov. 1, 1993] 

§ 85.2230 Steady state test dynamom-
eter—EPA 91. 

(a) Special calendar and model year ap-
plicability. The requirements of § 85.2229 
apply concurrently for tests conducted 
under Emission Performance Warranty 
on 1995 and earlier model year vehicles 
or engines until December 31, 1993, 
after which the requirements of this 
section are solely in effect. The fol-
lowing exceptions apply: In a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of § 85.2229 
are concurrently in effect until June 
30, 1994 for 1995 and earlier model year 
vehicles or engines; in a state where 
the Administrator has approved a SIP 
revision providing for implementation 
of an enhanced program meeting the 
requirements of part 51, subpart S of 
this chapter, according to the schedule 
specified in § 51.373 of this chapter, the 
requirements of § 85.2229 are concur-
rently in effect until December 31, 1995 
for 1995 and earlier model year vehicles 
or engines. 

(b) The chassis dynamometer for 
steady state short tests must provide 
the capabilities described in para-
graphs (b) (1) through (7) of this sec-
tion. 

(1) Power absorption. The dynamom-
eter must be capable of applying a load 
to the vehicle’s driving tire surfaces at 
the horsepower and speed levels speci-
fied in paragraph (c) of this section. 

(2) Short-term stability. Power absorp-
tion at constant speed may not drift 
more than ±0.5 horsepower (hp) during 
any single test mode. 

(3) Roll weight capacity. The dyna-
mometer must be capable of supporting 
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a driving axle weight up to four thou-
sand (4,000) pounds or greater. 

(4) Between roll wheel lifts. For dual- 
roll dynamometers, these must be con-
trollable and capable of lifting a min-
imum of four thousand (4,000) pounds. 

(5) Roll brakes. Rolls must be locked 
when the wheel lift is up. 

(6) Speed indications. The dynamom-
eter speed display must have a range of 
0 mph to 60 mph (or 0 kph to 100 kph), 
and a resolution and accuracy of at 
least 1 mph (or 1 kph). 

(7) Safety interlock. A roll speed sen-
sor and safety interlock circuit must 
be provided which prevents the applica-
tion of the roll brakes and upward lift 
movement at any roll speed above 0.5 
mph (0.8 kph). 

(c) The dynamometer must produce 
the load speed relationships specified 
in §§ 85.2217 and 85.2219. 

[58 FR 58414, Nov. 1, 1993] 

§ 85.2231 On-board diagnostic test 
equipment requirements. 

(a) The test system interface to the 
vehicle shall include a plug that con-
forms to SAE J1962 ‘‘Diagnostic Con-
nector.’’ The procedure shall be done in 
accordance with SAE J1962 ‘‘Diagnostic 
Connector’’ (JUN92). This incorpora-
tion of reference was approved by the 
Director of the Federal Register in ac-
cordance with 5 U.S.C. 552 (a) and 1 
CFR part 51. Copies of SAE J1962 may 
be obtained from the Society of Auto-
motive Engineers, Inc., 400 Common-
wealth Drive, Warrendale, PA 15096– 
0001. Copies may be inspected at the 
EPA Docket No. A–94–21 at EPA’s Air 
Docket, (LE–131) Room 1500 M, 1st 
Floor, Waterside Mall, 1200 Pennsyl-
vania Ave., NW., Washington, DC, or at 
the National Archives and Records Ad-
ministration (NARA). For information 
on the availability of this material at 
NARA, call 202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The test system shall be capable 
of communicating with the standard 
data link connector of vehicles with 
certified OBD systems. 

(c) The test system shall be capable 
of checking for the monitors supported 
by the on-board diagnostic system and 
the evaluation status of supported 

monitors (test complete/test not com-
plete) in Mode $01 PID $01, as well as be 
able to request the diagnostic trouble 
codes, as specified in SAE J1979. In ad-
dition, the system shall have the capa-
bility to include bi-directional commu-
nication for control of the evaporative 
canister vent solenoid. SAE J1979 is in-
corporated by reference and approved 
by the Director of the Federal Register 
in accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies of all the SAE doc-
uments cited above may be obtained 
from the Society of Automotive Engi-
neers, Inc., 400 Commonwealth Drive, 
Warrendale, PA 15096–0001. Copies may 
be inspected at the EPA Docket No. A– 
94–21 at EPA’s Air Docket, (LE–131) 
Room 1500 M, 1st Floor, Waterside 
Mall, 1200 Pennsylvania Ave., NW., 
Washington, DC, or at the National Ar-
chives and Records Administration 
(NARA). For information on the avail-
ability of this material at NARA, call 
202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(d) [Reserved] 

[61 FR 40948, Aug. 6, 1996, as amended at 63 
FR 24434, May 4, 1998; 66 FR 18179, Apr. 5, 
2001] 

§ 85.2232 Calibrations, adjustments— 
EPA 81. 

(a) Applicability. The requirements of 
this subsection apply to short tests 
conducted under Emissions Perform-
ance Warranty through December 31, 
1993. The requirements of § 85.2233 apply 
concurrently until December 31, 1993, 
after which the requirements of 
§ 85.2233 are solely in effect. The fol-
lowing exceptions apply: In a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of this sec-
tion are concurrently in effect until 
June 30, 1994 for 1995 and earlier model 
year vehicles or engines; in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of an enhanced program meeting 
the requirements of part 51, subpart S 
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of this chapter, according to the sched-
ule specified in § 51.373 of this chapter, 
the requirements of this section are 
concurrently in effect until December 
31, 1995 for 1995 and earlier model year 
vehicles or engines. 

(b) Equipment shall be calibrated in 
accordance with the manufacturers’ in-
structions. 

(c) Hourly checks. Within one hour 
prior to a test, the analyzers shall be 
zeroed and spanned. Ambient air is ac-
ceptable as a zero gas; an electrical 
span check is acceptable. Zero and span 
checks shall be made on the lowest 
range capable of reading the short test 
standard. Analyzers that perform an 
automatic zero/span adjustment every 
time a test sequence is initiated are 
considered to meet the hourly checks. 

(d) Daily checks. Within eight hours 
prior to a loaded test, the dynamom-
eter shall be checked for proper power 
absorber settings. 

(e) Weekly checks—(1) Leak check. For 
analyzers with a separate calibration 
or span port, CO readings using the 
span gas through the probe and 
through the calibration port shall be 
made and compared; discrepancies of 
over 3% shall require repair of leaks. 
No analyzer adjustments shall be per-
mitted during this check. The leak 
check and the following gas span check 
may be combined into one operation. 

(2) Gas span check. Within one week 
of the test, the analyzers shall have 
been spanned using calibration gases 
which meet the requirements in para-
graph (d)(4) of this section and shall 
not have been readjusted since to a 
non-conforming gas. If the analyzer 
reads the span gas within 2% of the 
span gas value or within .05% CO and 6 
ppm HC (use the larger of the two tol-
erances), then no adjustment of the an-
alyzer is needed. For this check the 
span gas may be introduced either 
through the calibration port (if so 
equipped) or through the probe. This 
paragraph does not prevent those who 
wish to always adjust the analyzer to 
the exact span value from doing so. 

(3) Gas span adjustment. If the ana-
lyzer fails to meet the gas span check 
specifications, then the analyzer shall 
be adjusted by the following proce-
dures: 

(i) For analyzers without a calibra-
tion port, perform a simple leak check 
(e.g., cap the probe). Repair any leaks 
before continuing with this procedure. 
Introduce the span gas through the 
probe for this adjustment. 

(ii) For analyzers with a calibration 
port, introduce the span gas through 
the port for this adjustment. 

(iii) Perform a zero adjustment and a 
flowing span gas adjustment. Iterate 
between span and zero, as necessary, to 
obtain stable readings within the gas 
span check specifications. 

(iv) Check the electrical span without 
changing the zero or span adjustments 
set in step (iii). If the electrical span 
does not match the electrical span line 
or voltage level, locate the potentiom-
eter that controls the relationship be-
tween the gas span and the electrical 
span. Adjust this control until the elec-
trical span target is achieved. 

(v) Following this procedure, if the 
gas span value cannot be held within 
the 2% tolerance (or .05% CO and 6 ppm 
HC) while also meeting the electrical 
span criteria, then the analysis system 
and calibration bottle shall be removed 
from service until the problem is re-
solved and the adjustment tolerance 
met. 

(vi) Automatic analyzers that per-
form either a substantially similar ad-
justment procedure or mathematical 
correction procedure are considered to 
meet this adjustment procedure. 

(4) Span gases. The span gas used for 
the weekly check shall be traceable to 
NBS standards ±2% and have con-
centrations either: 

(i) Between the standards specified in 
this subpart and the jurisdiction’s in-
spection standards for the 1981 model 
year light duty vehicles, or 

(ii) Within ¥50% to +100% of the 
standards in this subpart. 

(f) Other checks. In addition to per-
forming span and leak checks on a 
periodic basis, these checks shall also 
be used to verify system performance 
under the following special cir-
cumstances. 

(1) Gas span check. Within one week 
of the test, the analyzers must have 
been spanned using calibration gases 
which met the requirements in para-
graph (e)(4) of this section and must 
not have been readjusted since to a 
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non-conforming gas. If the analyzer 
reads the span gas within two percent 
of the span gas value or within .05 per-
cent of the CO and 6 ppm HC (use the 
larger of the two tolerances), then no 
adjustment of the analyzer is needed. 
(However, adjusting the analyzer to the 
exact span value is not precluded.) For 
this check the span gas may be intro-
duced either through the calibration 
port, if so equipped, or through the 
probe. 

(2) Leak checks. Each time the sample 
line integrity is broken, a leak check 
shall be performed prior to testing. A 
simple vacuum leak check (i.e., block 
the probe and check for low flow) is 
considered acceptable for these non- 
periodic checks. 

[49 FR 24323, June 12, 1984. Redesignated and 
amended at 58 FR 58403, 58415, Nov. 1, 1993] 

§ 85.2233 Steady state test equipment 
calibrations, adjustments, and qual-
ity control—EPA 91. 

(a) Special calendar and model year ap-
plicability. The requirements of § 85.2232 
apply concurrently for tests conducted 
under Emission Performance Warranty 
on 1995 and earlier model year vehicles 
or engines until December 31, 1993, 
after which the requirements of this 
section are solely in effect. The fol-
lowing exceptions apply: in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of § 85.2232 
are concurrently in effect until June 
30, 1994 for 1995 and earlier model year 
vehicles or engines; in a state where 
the Administrator has approved a SIP 
revision providing for implementation 
of an enhanced program meeting the 
requirements of part 51, subpart S of 
this chapter, according to the schedule 
specified in § 51.373 of this chapter, the 
requirements of § 85.2232 are concur-
rently in effect until December 31, 1995 
for 1995 and earlier model year vehicles 
or engines. 

(b) Equipment must be calibrated in 
accordance with the manufacturers’ in-
structions. 

(c) Prior to each test—(1) Hydrocarbon 
hang-up check. Immediately prior to 

each test the analyzer automatically 
performs a hydrocarbon hang-up check. 
If the HC reading, when the probe is 
sampling ambient air, exceeds 20 ppm, 
the system must be purged with clean 
air or zero gas. The analyzer must be 
inhibited from continuing the test 
until HC levels drop below 20 ppm. 

(2) Automatic zero and span. The ana-
lyzer conducts an automatic zero and 
span check prior to each test. The span 
check must include the HC, CO, and 
CO2 channels and, if present, the NO 
channel. If zero and/or span drift cause 
the signal levels to move beyond the 
adjustment range of the analyzer, it 
must lock out from testing. 

(3) Low flow. The system locks out 
from testing if the sample flow is below 
the acceptable level as defined in 
§ 85.2225(c)(6). 

(d) Leak check. A system leak check 
is performed within 24 hours before the 
test in low volume stations (those per-
forming less than 4,000 inspections per 
year) and within four hours in high- 
volume stations (4,000 or more inspec-
tions per year) and may be performed 
in conjunction with the gas calibration 
described in paragraph (e)(1) of this 
section. If a leak check is not per-
formed within the preceding 24 hours in 
low volume stations and within four 
hours in high-volume stations or if the 
analyzer fails the leak check, the ana-
lyzer must lock out from testing. The 
leak check must be a procedure dem-
onstrated to effectively check the sam-
ple hose and probe for leaks and is per-
formed in accordance with good engi-
neering practices. An error of more 
than ±2 percent of the reading using 
low range span gas must cause the ana-
lyzer to lock out from testing, and re-
quires repair of leaks. 

(e) Gas calibration. (1) On each oper-
ating day in high-volume stations, ana-
lyzers must automatically require and 
successfully pass a two-point gas cali-
bration for HC, CO, and CO2 and must 
continually compensate for changes in 
barometric pressure. Calibration must 
be checked within four hours before the 
test and the analyzer adjusted if the 
reading is more than two percent dif-
ferent from the span gas value. In low- 
volume stations, analyzers must under-
go a two-point calibration within 72 
hours before each test, unless changes 
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in barometric pressure are com-
pensated for automatically and statis-
tical process control demonstrates 
equal or better quality control using 
different frequencies. Gas calibration is 
accomplished by introducing span gas 
that meets the requirements of para-
graph (e)(3) of this section into the an-
alyzer through the calibration port. No 
adjustment of the analyzer is necessary 
if the analyzer reads the span gas with-
in the allowable tolerance range; that 
is, the square root of sum of the 
squares of the span gas tolerance (de-
scribed in paragraph (e)(3) of this sec-
tion) and the calibration tolerance 
(which is equal to two percent). The 
gas calibration procedure corrects 
readings that exceed the allowable tol-
erance range to the center of the allow-
able tolerance range. The pressure in 
the sample cell must be the same with 
the calibration gas flowing during cali-
bration as with the sample gas flowing 
during sampling. If the system is not 
calibrated, or the system fails the cali-
bration check, the analyzer must lock 
out from testing. 

(2) Span points. A two-point gas cali-
bration procedure must be followed. 
The span is accomplished at one of the 
pairs of span points listed in para-
graphs (e)(2)(i) and (ii) of this section. 

(i)(A) 300 ppm and 1200 ppm propane 
(HC). 

(B) 1.0% and 4.0% carbon monoxide 
(CO). 

(C) 6.0% and 12.0% carbon dioxide 
(CO2). 

(D) (if equipped for nitric oxide) 1000 
ppm and 3000 ppm nitric oxide (NO). 

(ii)(A) 0 ppm and 600 ppm propane 
(HC). 

(B) 0.0% and 1.6% carbon monoxide 
(CO). 

(C) 0.0% and 11.0% carbon dioxide 
(CO2) 

(D) (if equipped for nitric oxide) 0 
ppm and 1200 ppm nitric oxide (NO). 

(3) Span gases. The analyzed con-
centrations for the span gases used for 
calibration must be nominally within 
two percent of the span points specified 
in paragraph (d)(2) of this section and 
must be traceable to National Institute 
of Standards and Technology (NIST) 
standards within two percent. Zero 
gases must conform to the specifica-

tions given in § 86.114–79 (a)(5) of this 
chapter. 

(f) Dynamometer checks—(1) Monthly 
check. Within one month preceding 
each loaded test, the accuracy of the 
roll speed indicator must be verified 
and the dynamometer must be checked 
for proper power absorber settings. 

(2) Semi-annual check. Within six 
months preceding each loaded test as 
described in § 85.2217, the road-load re-
sponse of the variable-curve dynamom-
eter or the frictional power absorption 
of the dynamometer must be checked 
by a coast down procedure similar to 
that described in § 86.118–78 of this 
chapter. The check is done at 30 mph 
(48 kph), and a power absorption load 
setting to generate a power of 4.1 
horsepower (or 3.057 kilowatts). The ac-
tual coast down time from 45 mph to 15 
mph (72 kph to 24 kph) must be within 
+1 second of the time calculated by the 
equation in paragraph (f)(2)(i) of this 
section for English system units or 
paragraph (f)(2)(ii) of this section for SI 
units. 

( )
.

i Coast 
W

P
Down Time =

×0 10932

where W is the total inertia weight as 
represented by the weight of the rollers 
(excluding free rollers), and any inertia 
flywheels used, measured in pounds, 
and P is power, measured in horse-
power. If the coast down time is not 
within the specified tolerance the dy-
namometer must be taken out of serv-
ice and corrective action must be 
taken. 

( )
.

ii Coast 
W

P
Down Time =

×0 17978

where W is the total inertia weight as 
represented by the weight of the rollers 
(excluding free rollers), and any inertia 
flywheels used, measured in kilograms, 
and P is power, measured in kilowatts. 
If the coast down time is not within 
the specified tolerance the dynamom-
eter must be taken out of service and 
corrective action must be taken. 

(g) Other checks. In addition to the 
other periodic checks described in this 
section, those described in paragraphs 
(g)(1) and (2) of this section are also 
used to verify system performance 
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under the special circumstances de-
scribed therein. 

(1) Gas calibration. (i) Each time the 
analyzer electronic or optical systems 
are repaired or replaced, a gas calibra-
tion is performed prior to returning the 
unit to service. 

(ii) In high-volume stations, monthly 
multi-point calibrations are performed. 
Low-volume stations must perform 
multi-point calibrations every six 
months. The calibration curve is 
checked at 20 percent, 40 percent, 60 
percent, and 80 percent of full scale, 
and must be adjusted or repaired if the 
specifications in § 85.2225(c)(1) are not 
met. 

(2) Leak checks. Each time the sample 
line integrity is broken, a leak check is 
performed prior to testing. 

[58 FR 58415, Nov. 1, 1993; 59 FR 33913, July 1, 
1994] 

§§ 85.2234–85.2236 [Reserved] 

§ 85.2237 Test report—EPA 81. 
(a) Applicability. The requirements of 

this subsection apply to short tests 
conducted under Emissions Perform-
ance Warranty through December 31, 
1993. The requirements of § 85.2238 apply 
concurrently until December 31, 1993, 
after which the requirements of 
§ 85.2238 are solely in effect. The fol-
lowing exceptions apply: In a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of this sec-
tion are concurrently in effect until 
June 30, 1994, for 1995 and earlier model 
year vehicles or engines; in a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of an enhanced program meeting 
the requirements of part 51, subpart S 
of this chapter, according to the sched-
ule specified in § 51.373 of this chapter, 
the requirements of this section are 
concurrently in effect until December 
31, 1995, for 1995 and earlier model year 
vehicles or engines. 

(b) Upon failure of a short test, the 
vehicle’s operator or owner shall be 
furnished with a test report con-
taining: 

(1) Vehicle description, including ei-
ther license plate or manufacturer 
identification number, and odometer 
readings. 

(2) Date of test. 
(3) Name of individual or organiza-

tion performing the test and location 
thereof. 

(4) Type of short test performed. 
(5) Test results, exhaust concentra-

tions for each mode measured. 
(c) The test report shall certify that 

the short test was performed in accord-
ance with these regulations and it shall 
be signed by an individual who either 
performed the test or has actual 
knowledge of the performance of the 
test. 

(d) For purposes of this section, 
‘‘failure of a short test’’ means that 
the vehicle exceeded the standards in 
this subpart or the Inspection/Mainte-
nance standards of the jurisdiction, 
whichever is less stringent. 

[49 FR 24323, June 12, 1984. Redesignated and 
amended at 58 FR 58403, 58416, Nov. 1, 1993] 

§ 85.2238 Test report—EPA 91. 
(a) Special calendar and model year ap-

plicability. The requirements of § 85.2237 
apply concurrently for tests conducted 
under Emission Performance Warranty 
on 1995 and earlier model year vehicles 
or engines until December 31, 1993, 
after which the requirements of this 
section are solely in effect. The fol-
lowing exceptions apply: In a state 
where the Administrator has approved 
a SIP revision providing for implemen-
tation of a basic centralized program 
meeting the requirements of part 51, 
subpart S of this chapter, according to 
the schedule specified in § 51.373 of this 
chapter, the requirements of § 85.2237 
are concurrently in effect until June 
30, 1994 for 1995 and earlier model year 
vehicles or engines; in a state where 
the Administrator has approved a SIP 
revision providing for implementation 
of an enhanced program meeting the 
requirements of part 51, subpart S of 
this chapter, according to the schedule 
specified in § 51.373 of this chapter, the 
requirements of § 85.2237 are concur-
rently in effect until December 31, 1995 
for 1995 and earlier model year vehicles 
or engines. 

(b) Upon failure of a short test, the 
vehicle’s owner or operator must be 
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furnished with a test report containing 
the information listed in paragraphs 
(b)(1) through (7) of this section. 

(1) Vehicle description, including li-
cense plate number, vehicle identifica-
tion number, weight class, and odom-
eter reading. 

(2) Date and time of test. 
(3) Name or identification number of 

the individual performing the test and 
the location of the test station and 
lane. 

(4) Type of emission test performed. 
(5) Applicable emission test stand-

ards. 
(6) Test results, including exhaust 

concentrations for each mode meas-
ured. 

(i) The reported exhaust concentra-
tions are that pair of passing exhaust 
concentrations or, if none are obtained, 
that pair of failing exhaust concentra-
tions, for which the product of 
HC+(151*CO) is a minimum. 

(ii) If a second-chance test is con-
ducted the reported exhaust concentra-
tions are those obtained from the sec-
ond-chance test. 

(7) A statement indicating the avail-
ability of warranty coverage as pro-
vided in section 207 of the Clean Air 
Act (42 U.S.C. 7541). 

(c) The test report must certify that 
the short test was performed in accord-
ance with these regulations and, in the 
case of service station based programs, 
it must be signed by the individual who 
performed the test. 

[58 FR 58416, Nov. 1, 1993] 

Subpart X—Determination of 
Model Year for Motor Vehi-
cles and Engines Used in 
Motor Vehicles Under Section 
177 and Part A of Title II of the 
Clean Air Act 

SOURCE: 60 FR 4738, Jan. 24, 1995, unless 
otherwise noted. 

§ 85.2301 Applicability. 
The definitions provided by this sub-

part are effective February 23, 1995 and 
apply to all light-duty motor vehicles 
and trucks, heavy-duty motor vehicles 
and heavy-duty engines used in motor 
vehicles, and on-highway motorcycles 
as such vehicles and engines are regu-

lated under section 177 and Title II part 
A of the Clean Air Act. 

§ 85.2302 Definition of model year. 

Model year means the manufactur-
er’s annual production period (as deter-
mined under § 85.2304) which includes 
January 1 of such calendar year, pro-
vided, that if the manufacturer has no 
annual production period, the term 
‘‘model year’’ shall mean the calendar 
year. 

§ 85.2303 Duration of model year. 

A specific model year must always 
include January 1 of the calendar year 
for which it is designated and may not 
include a January 1 of any other cal-
endar year. Thus, the maximum dura-
tion of a model year is one calendar 
year plus 364 days. 

§ 85.2304 Definition of production pe-
riod. 

(a) The ‘‘annual production period’’ 
for all models within an engine family 
of light-duty motor vehicles, heavy- 
duty motor vehicles and engines, and 
on-highway motorcycles begins either: 
when any vehicle or engine within the 
engine family is first produced; or on 
January 2 of the calendar year pre-
ceding the year for which the model 
year is designated, whichever date is 
later. The annual production period 
ends either: When the last such vehicle 
or engine is produced; or on December 
31 of the calendar year for which the 
model year is named, whichever date is 
sooner. 

(b) The date when a vehicle or engine 
is first produced is the ‘‘Job 1 date,’’ 
which is defined as that calendar date 
on which a manufacturer completes all 
manufacturing and assembling proc-
esses necessary to produce the first 
saleable unit of the designated model 
which is in all material respects the 
same as the vehicle or engine described 
in the manufacturer’s application for 
certification. The ‘‘Job 1 date’’ may be 
a date earlier in time than the date on 
which the certificate of conformity is 
issued. 
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§ 85.2305 Duration and applicability of 
certificates of conformity. 

(a) Except as provided in paragraph 
(b) of this section, a certificate of con-
formity is deemed to be effective and 
cover the vehicles or engines named in 
such certificate and produced during 
the annual production period, as de-
fined in § 85.2304. 

(b) Section 203 of the Clean Air Act 
prohibits the sale, offering for sale, de-
livery for introduction into commerce, 
and introduction into commerce, of 
any new vehicle or engine not covered 
by a certificate of conformity unless it 
is an imported vehicle exempted by the 
Administrator or otherwise authorized 
jointly by EPA and U.S. Customs Serv-
ice regulations. However, the Act does 
not prohibit the production of vehicles 
or engines without a certificate of con-
formity. Vehicles or engines produced 
prior to the effective date of a certifi-
cate of conformity, as defined in para-
graph (a) of this section, may also be 
covered by the certificate if the fol-
lowing conditions are met: 

(1) The vehicles or engines conform 
in all material respects to the vehicles 
or engines described in the application 
for the certificate of conformity: 

(2) The vehicles or engines are not 
sold, offered for sale, introduced into 
commerce, or delivered for introduc-
tion into commerce prior to the effec-
tive date of the certificate of con-
formity; 

(3) The Agency is notified prior to 
the beginning of production when such 
production will start, and the Agency 
is provided full opportunity to inspect 
and/or test the vehicles during and 
after their production; for example, the 
Agency must have the opportunity to 
conduct selective enforcement auditing 
production line testing as if the vehi-
cles had been produced after the effec-
tive date of the certificate. 

(c) New vehicles or engines imported 
by an original equipment manufacturer 
after December 31 of the calendar year 
for which the model year was named 
are still covered by the certificate of 
conformity as long as the production of 
the vehicle or engine was completed 
before December 31 of that year. This 
paragraph does not apply to vehicles 
that may be covered by certificates 
held by independent commercial im-

porters unless specifically approved by 
EPA. 

(d) Vehicles or engines produced after 
December 31 of the calendar year for 
which the model year is named are not 
covered by the certificate of con-
formity for that model year. A new cer-
tificate of conformity demonstrating 
compliance with currently applicable 
standards must be obtained for these 
vehicles or engines even if they are 
identical to vehicles or engines built 
before December 31. 

(e) The extended coverage period de-
scribed here for a certificate of con-
formity (i.e., up to one year plus 364 
days) is primarily intended to allow 
flexibility in the introduction of new 
models. Under no circumstances should 
it be interpreted that existing models 
may ‘‘skip’’ yearly certification by 
pulling ahead the production of every 
other model year. 

Subpart Y—Fees for the Motor Ve-
hicle and Engine Compliance 
Program 

§ 85.2401 Assessment of fees. 
See 40 CFR part 1027 for the applica-

ble fees associated with certifying en-
gines, vehicles, and equipment under 
this chapter. 

[73 FR 59178, Oct. 8, 2008] 

APPENDIXES I–VII TO PART 85 
[RESERVED] 

APPENDIX VIII TO PART 85—VEHICLE 
AND ENGINE PARAMETERS AND SPEC-
IFICATIONS 

A. LIGHT DUTY VEHICLE PARAMETERS AND 
SPECIFICATIONS 

I. Basic Engine Parameters-Reciprocating 
Engines. 

1. Compression ratio. 
2. Cranking compression pressure. 
3. Valves (intake and exhaust). 
a. Head diameter dimension. 
b. Valve lifter or actuator type and valve 

lash dimension. 
4. Camshaft timing. 
a. Valve opening (degrees BTDC). 
b. Valve closing (degrees ATDC). 
c. Valve overlap (inch-degrees). 
II. Basic Engine Parameters—Rotary En-

gines. 
1. Intake port(s). 
a. Timing and overlap if exposed to the 

combustion chamber. 
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2. Exhaust port(s). 
a. Timing and overlap if exposed to the 

combustion chamber. 
3. Cranking compression pressure. 
4. Compression ratio. 
III. Air Inlet System. 
1. Temperature control system calibration. 
IV. Fuel System. 
1. General. 
a. Engine idle speed. 
b. Engine idle mixture. 
2. Carburetion. 
a. Air-fuel flow calibration. 
b. Transient enrichment system calibra-

tion. 
c. Starting enrichment system calibration. 
d. Altitude compensation system calibra-

tion. 
e. Hot idle compensation system calibra-

tion. 
3. Fuel injection. 
a. Control parameters and calibration. 
b. Fuel shutoff system calibration. 
c. Starting enrichment system calibration. 
d. Transient enrichment system calibra-

tion. 
e. Air-fuel flow calibration. 
f. Altitude compensation system calibra-

tion. 
g. Operating pressure(s). 
h. Injector timing calibrations. 
V. Injection System. 
1. Control parameters and calibration. 
2. Initial timing setting. 
3. Dwell setting. 
4. Altitude compensation system calibra-

tion. 
5. Spark plug voltage. 
VI. Engine Cooling System. 
1. Thermostat calibration. 
VII. Exhaust Emission Control System. 
1. Air injection system. 
a. Control parameters and calibrations. 
b. Pump flow rate. 
2. EGR system. 
a. Control parameters and calibrations. 
b. EGR valve flow calibration. 
3. Catalytic converter system. 
a. Active surface area. 
b. Volume of catalyst. 
c. Conversion efficiency. 
4. Backpressure. 
VIII. Evaporative Emission Control Sys-

tem. 
1. Control parameters and calibrations. 
2. Fuel tank. 
a. Pressure and vacuum relief settings. 
IX. Crankcase Emission Control System. 
1. Control parameters and calibrations. 
2. Valve calibration. 
X. Auxiliary Emission Control Devices 

(AECD). 
1. Control parameters and calibrations. 
2. Component calibration(s). 
XI. Emission Control Related Warning Sys-

tems. 
1. Control parameters and calibrations. 

2. Component calibrations. 
XII. Driveline Parameters. 
1. Axle ratio(s). 

B. HEAVY DUTY GASOLINE ENGINE PARAMETERS 
AND SPECIFICATIONS 

I. Basic Engine Parameters. 
1. Compression ratio. 
2. Cranking compression pressure. 
3. Supercharger/turbocharger calibration. 
4. Valves (intake and exhaust). 
a. Head diameter dimension. 
b. Valve lifter or actuator type and valve 

lash dimension. 
5. Camshaft timing. 
a. Valve opening (degrees BTDC). 
b. Valve closing (degrees ATDC). 
c. Valve overlap (inch-degrees). 
II. Air Inlet System. 
1. Temperature control system calibration. 
III. Fuel System. 
1. General. 
a. Engine idle speed. 
b. Engine idle mixture. 
2. Carburetion. 
a. Air-fuel flow calibration. 
b. Transient enrichment system calibra-

tion. 
c. Starting enrichment system calibration. 
d. Altitude compensation system calibra-

tion. 
e. Hot idle compensation system calibra-

tion. 
3. Fuel injection. 
a. Control parameters and calibrations. 
b. Fuel shutoff system calibration. 
c. Starting enrichment system calibration. 
d. Transient enrichment system calibra-

tion. 
e. Air-fuel flow calibration. 
f. Altitude compensation system calibra-

tion. 
g. Operating pressure(s). 
h. Injector timing calibration. 
IV. Ignition System. 
1. Control parameters and calibration. 
2. Initial timing setting. 
3. Dwell setting. 
4. Altitude compensation system calibra-

tion. 
5. Spark plug voltage. 
V. Engine Cooling System. 
1. Thermostat calibration. 
VI. Exhaust Emission Control System. 
1. Air injection system. 
a. Control parameters and calibrations. 
b. Pump flow rate. 
2. EGR system. 
a. Control parameters and calibrations. 
b. EGR valve flow calibration. 
3. Catalytic converter system. 
a. Active surface area. 
b. Volume of catalyst. 
c. Conversion efficiency. 
4. Backpressure. 
VII. Evaporative Emission Control System. 
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1. Control parameters and calibrations. 
2. Fuel tank. 
a. Pressure and vacuum relief settings. 
VIII. Crankcase Emission Control System. 
1. Control parameters and calibrations. 
2. Valve calibrations. 
IX. Auxiliary Emission Control Devices 

(AECD). 
1. Control parameters and calibrations. 
2. Component calibrations. 
X. Emission Control Related Warning Sys-

tems. 
1. Control parameters and calibrations. 
2. Component calibrations. 

C. HEAVY DUTY DIESEL ENGINE PARAMETERS 
AND SPECIFICATIONS 

I. Basic Engine Parameters-Four Stroke 
Cycle Reciprocating Engines. 

1. Compression ratio. 
2. Cranking compression pressure. 
3. Supercharger/turbocharger calibration. 
4. Valves (intake and exhaust). 
a. Head diameter dimension. 
b. Valve lifter or actuator type and valve 

lash dimension. 
5. Camshaft timing. 
a. Valve opening (degrees BTDC). 
b. Valve closing (degrees ATDC). 
c. Valve overlap (inch-degrees). 
II. Basic Engine Parameters—Two-Stroke 

Cycle Reciprocating Engine. 
1.–5. Same as Section C.I. 
6. Intake port(s). 
a. Timing in combustion cycle. 
7. Exhaust port(s). 
a. Timing in combustion cycle. 
III. Air Inlet System. 
1. Temperature control system calibration. 
2. Maximum allowable air inlet restriction. 
IV. Fuel System. 
1. Fuel injection. 
a. Control parameters and calibrations. 
b. Transient enrichment system calibra-

tion. 
c. Air-fuel flow calibration. 
d. Altitude compensation system calibra-

tion. 
e. Operating pressure(s). 
f. Injector timing calibration. 
V. Exhaust Emission Control System. 
1. Maximum allowable backpressure. 
VI. Crankcase Emission Control System. 
1. Control parameters and calibrations. 
2. Valve calibrations. 
VII. Auxiliary Emission Control Devices 

(AECD). 
1. Control parameters and calibrations. 
2. Component calibration(s). 

[42 FR 28129, June 2, 1977] 

PART 86—CONTROL OF EMISSIONS 
FROM NEW AND IN-USE HIGH-
WAY VEHICLES AND ENGINES 

Sec. 
86.1 Reference materials. 

Subpart A—General Provisions for Emission 
Regulations for 1977 and Later Model 
Year New Light-Duty Vehicles, Light- 
Duty Trucks and Heavy-Duty Engines, 
and for 1985 and Later Model Year 
New Gasoline Fueled, Natural Gas- 
Fueled, Liquefied Petroleum Gas- 
Fueled and Methanol-Fueled Heavy- 
Duty Vehicles 

86.000–2 Definitions. 
86.000–3 Abbreviations. 
86.000–7 Maintenance of records; submittal 

of information; right of entry. 
86.000–8 Emission standards for 2000 and 

later model year light-duty vehicles. 
86.000–9 Emission standards for 2000 and 

later model year light-duty trucks. 
86.000–16 Prohibition of defeat devices. 
86.000–24 Test vehicles and engines. 
86.000–26 Mileage and service accumulation; 

emission measurements. 
86.000–28 Compliance with emission stand-

ards. 
86.001–2 Definitions. 
86.001–9 Emission standards for 2001 and 

later model year light-duty trucks. 
86.001–21 Application for certification. 
86.001–22 Approval of application for certifi-

cation; test fleet selections; determina-
tions of parameters subject to adjust-
ment for certification and Selective En-
forcement Audit, adequacy of limits, and 
physically adjustable ranges. 

86.001–23 Required data. 
86.001–24 Test vehicles and engines. 
86.001–25 Maintenance. 
86.001–26 Mileage and service accumulation; 

emission measurements. 
86.001–28 Compliance with emission stand-

ards. 
86.001–30 Certification. 
86.001–35 Labeling. 
86.004–2 Definitions. 
86.004–9 Emission standards for 2004 and 

later model year light-duty trucks. 
86.004–11 Emission standards for 2004 and 

later model year diesel heavy-duty en-
gines and vehicles. 

86.004–15 NOX plus NMHC and particulate 
averaging, trading, and banking for 
heavy-duty engines. 

86.004–16 Prohibition of defeat devices. 
86.004–21 Application for certification. 
86.004–25 Maintenance. 
86.004–26 Mileage and service accumulation; 

emission measurements. 
86.004–28 Compliance with emission stand-

ards. 
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