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(i) Be developed with public notice
procedures as in paragraph (a)(1) of this
section;
(ii) Provide for continuous updating;
and
(iii) Be maintained by the grantee or
secured from the State or from a nearby political subdivision.
(b) Exceptions. The public notice requirement of this section and the related requirements of §§ 35.937–3 and
35.937–4 are not applicable, but may be
followed, in the cases described in
paragraphs (b) (1) through (3) of this
section. All other appropriate provisions of this section, including cost review and negotiation of price, apply.
(1) Where the population of the
grantee municipality is 25,000 or less
according to the latest U.S. census.
(2) For step 2 or step 3 of a grant, if:
(i) The grantee is satisfied with the
qualifications and performance of an
engineer who performed all or any part
of the step 1 or step 2 work;
(ii) The engineer has the capacity to
perform the subsequent steps; and
(iii) The grantee desires the same engineer to provide architectural or engineering services for the subsequent
steps.
(3) For subsequent segments of design
work under one grant if:
(i) A single treatment works is segmented into two or more step 3
projects;
(ii) The step 2 work is accordingly
segmented so that the initial contract
for preparation of construction drawings and specifications does not cover
the entire treatment works to be built
under one grant; and
(iii) The grantee desires to use the
same engineering firm that was selected for the initial segment of step 2
work for subsequent segments.
§ 35.937–3 Evaluation of qualifications.
(a) The grantee shall review the
qualifications of firms which responded
to the announcement or were on the
prequalified list and shall uniformly
evaluate the firms.
(b) Qualifications shall be evaluated
through an objective process (e.g., the
appointment of a board or committee
which, to the extent practicable,
should include persons with technical
skills).

(c) Criteria which should be considered in the evaluation of candidates for
submission of proposals should include:
(1) Specialized experience and technical competence of the candidate or
firm and its personnel (including a
joint venture, association or professional subcontract), considering the
type of services required and the complexity of the project;
(2) Past record of performance on
contracts with the grantee, other government agencies or public bodies, and
with private industry, including such
factors as control of costs, quality of
work, and ability to meet schedules;
(3) The candidate’s capacity to perform the work (including any specialized services) within the time limitations, considering the firm’s current
and planned workload;
(4) The candidate’s familiarity with
types of problems applicable to the
project; and
(5) Avoidance of personal and organizational conflicts of interest prohibited
under State and local law and § 35.936–
16.
§ 35.937–4 Solicitation and evaluation
of proposals.
(a) Requests for professional services
proposals must be sent to no fewer
than three candidates who either responded to the announcement or who
were selected from the prequalified
list. If, after good faith effort to solicit
qualifications in accordance with
§ 35.937–2, fewer than three qualified
candidates respond, all qualified candidates must be provided requests for
proposals.
(b) Requests for professional services
proposals must be in writing and must
contain the information necessary to
enable a prospective offeror to prepare
a proposal properly. The request for
proposals must include the solicitation
statement in § 35.937–9(a) and must inform offerors of the evaluation criteria, including all those in paragraph
(c) of this section, and of the relative
importance attached to each criterion
(a numerical weighted formula need
not be utilized).
(c) All proposals submitted in response to the request for professional
services proposals must be uniformly
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evaluated. Evaluation criteria shall include, as a minimum, all criteria stated in § 35.937–3(c) of this subpart. The
grantee shall also evaluate the candidate’s proposed method to accomplish the work required, including,
where appropriate, demonstrated capability to explore and develop innovative or advanced techniques and designs. The grantee’s evaluation shall
comply with § 35.936–7.
(d) Proposals shall be evaluated
through an objective process (e.g., the
appointment of a board or committee
which, to the extent practicable,
should include persons with technical
skills. Oral (including telephone) or
written interviews should be conducted
with top rated proposers, and information derived therefrom shall be treated
on a confidential basis, except as required to be disclosed under State or
local law or to EPA under § 35.937–6.
(e) At no point during the procurement process shall information be conveyed to any candidate which would
provide an unfair competitive advantage.
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Negotiation.

(a) Grantees are responsible for negotiation of their contracts for architectural or engineering services. Contract
procurement
including
negotiation
may be performed by the grantee directly or by another non-Federal governmental body, person or firm retained for the purpose. Contract negotiations may include the services of
technical, legal, audit, or other specialists to the extent appropriate.
(b) Negotiations may be conducted in
accordance with State or local requirements, as long as they meet the minimum requirements as set forth in this
section. In the absence of State or local
statutory or code requirements, negotiations may be conducted by the
grantee under procedures it adopts
based upon Public Law 92–582, 40 U.S.C.
541–544 (commonly known as the
‘‘Brooks Bill’’) or upon the negotiation
procedures of 40 CFR 33.510–2.
(c) The object of negotiations with
any candidate shall be to reach agreement on the provisions of the proposed
contract. The grantee and the candidate shall discuss, as a minimum:

(1) The scope and extent of work and
other essential requirements;
(2) Identification of the personnel and
facilities necessary to accomplish the
work within the required time, including where needed, employment of additional personnel, subcontracting, joint
ventures, etc.;
(3) Provision of the required technical services in accordance with regulations and criteria established for the
project; and
(4) A fair and reasonable price for the
required work, to be determined in accordance with the cost and profit considerations set forth in §§ 35.937–6 and
35.937–7, and payment provisions.
§ 35.937–6 Cost and price considerations.
(a) General. EPA policy is that the
cost or price of all subagreements and
amendments to them must be considered. For each subagreement in excess
of $10,000 but not greater than $100,000,
grantees shall use the procedures described in paragraph (c) of this section,
or an equivalent process.
(b) Subagreements over $100,000. For
each subagreement expected to exceed
$100,000, or for two subagreements
which aggregate more than $100,000
awarded to an engineer for work on one
step, or where renegotiation or amendment of a subagreement will result in a
contract price in excess of $100,000, or
where the amendment itself is in excess of $100,000, the provisions of this
paragraph (b) shall apply.
(1) The candidate(s) selected for negotiation shall submit to the grantee
for review sufficient cost and pricing
data as described in paragraph (c) of
this section to enable the grantee to
ascertain the necessity and reasonableness of costs and amounts proposed,
and the allowability and eligibility of
costs proposed.
(2) The grantee shall submit to the
EPA Project Officer for review (i) documentation of the public notice of need
for architectural or engineering services, and selection procedures used, in
those cases where §§ 35.937–2, 35.937–3
and 35.937–4 are applicable; (ii) the cost
and pricing data the selected engineer
submitted; (iii) a certification of review and acceptance of the selected engineer’s cost or price; and (iv) a copy of
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