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for the non-Federal share of a treatment works project receiving EPA assistance if the Governor or the Governor’s designee determines that such
assistance is necessary to allow the
project to proceed.
(3) The SRF may provide loans for
subsequent phases, segments, or stages
of wastewater treatment works that
previously received grant assistance
for earlier phases, segments, or stages
of the same treatment works.
(4) A community that receives a title
II construction grant after the community has begun building with its own financing, may receive SRF assistance
to refinance the pre-grant work, in accordance with the requirements for refinancing set forth under § 35.3120(b) of
this part.
(c) Publicly owned portions. The SRF
may provide assistance for only the
publicly owned portion of the treatment works.
(d) Private operation. Contractual arrangements for the private operation of
a publicly owned treatment works will
not affect the eligibility of the treatment works for SRF financing.
(e) Water quality management planning. The SRF may provide assistance
only to projects that are consistent
with any plans developed under sections 205(j), 208, 303(e), 319 and 320 of the
Act.
§ 35.3130 The
capitalization
grant
agreement.
(a) Contents. The capitalization grant
agreement must contain or incorporate
by reference the State’s application,
Intended Use Plan, agreed upon payment schedule, State environmental
review process and certifications or
demonstrations of other agreement requirements and, where used, the SRF
Operating Agreement.
(b) Operating agreement. At the option
of the State, the organizational and administrative framework and those procedures of the SRF program that are
not expected to change annually may
be described in an Operating Agreement (OA). The OA must be incorporated by reference in the grant
agreement.
(c) Application requirements. The State
must certify in its application that it
has the legal, managerial, technical,

and operational capabilities to administer the program.
(Approved by the Office of Management and
Budget under control number 2040–0118)

§ 35.3135 Specific capitalization grant
agreement requirements.
(a) Agreement to accept payments. The
State must agree to accept grant payments in accordance with the negotiated payment schedule.
(b) Provide a State match. The State
must agree to deposit into its SRF an
amount equaling at least 20 percent of
the amount of each grant payment.
(1) The State match must be deposited on or before the date on which the
State receives each payment from the
grant award. The State may maintain
its match in an LOC or other financial
arrangement similar to the Federal
LOC, provided that the State’s proportional share is converted to cash when
the Federal LOC is drawn upon.
(2) Bonds issued by the State for the
match may be retired from the interest
earned by the SRF (including interest
on SRF loans) if the net proceeds from
the State issued bonds are deposited in
the fund. Loan principal must be repaid
to the SRF and cannot be used to retire State issued bonds.
(3) The State must identify the
source of the matching amount in the
capitalization grant application and
must establish to the RA’s satisfaction
that the source is not Federal money,
unless specifically authorized to be
used for such purposes under the statute making the funds available.
(4) If the State provides a match in
excess of the required amount, the excess balance may be banked toward
subsequent match requirements.
(5) If the State has deposited State
monies in a dedicated revolving fund
after March 7, 1985 and prior to receiving a capitalization grant, the State
may credit these monies toward the
match requirement:
(i) If the monies were deposited in an
SRF that subsequently received a capitalization grant and, if the deposit was
expended, it was expended in accordance with title VI;
(ii) If the monies were deposited in a
separate fund that has not received a
capitalization grant, they were expended in accordance with title VI and
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an amount equal to all repayments of
principal and payments of interest
from these loans will be deposited in
the Federally capitalized fund; or
(iii) If the monies were deposited in a
separate fund and used as a reserve
consistent with title VI, and an
amount equal to the reserve is transferred to the Federally capitalized fund
as its function is satisfied.
(c) Binding commitments. The State
must make binding commitments in an
amount equal to 120 percent of each
quarterly grant payment within one
year after the receipt of each quarterly
grant payment.
(1) Binding commitments may be for
any of the types of assistance provided
for in sections 40 CFR 35.3120(a), (b),
(c), (e) or (f) and for Fund administration under 40 CFR 35.3120(g).
(2) If the State commits more than
the required 120 percent, EPA will recognize the cumulative value of the
binding commitments, and the excess
balance may be banked towards the
binding commitment requirements of
subsequent quarters.
(3) If the State does not make binding commitments equaling 120 percent
of the quarterly grant payment within
one year after it receives the payment,
the RA may withhold future quarterly
grant payments, and require adjustments to the payment schedule before
releasing further payments.
(d) Expeditious and timely expenditure.
The State must agree to expend all
funds in the SRF in an expenditious
and timely manner.
(e) First use of funds. (1) The State
must agree to first use funds in the
SRF equaling the amount of the grant,
all repayments of principal and payments of interest on the initial loans
from the grant, and the State match to
address any major and minor publicly
owned treatment works (POTW) that
the Region and the State have previously identified as part of the National Municipal Policy list for the
State.
(2) These funds may be used to fund
the cost-effective reserve capacity of
these projects.
(3) In order for a State to use these
funds for other section 212 POTWs or
for nonpoint source (section 319) or estuary (section 320) activities, the State

must certify that the POTWs identified
in § 35.3135(e)(1) are either:
(i) In compliance; or
(ii) On an enforceable schedule; or
(iii) Have an enforcement action
filed; or
(iv) Have a funding commitment during or prior to the first year covered by
the Intended Use Plan.
(4) Other funds in the SRF may be
used at any time for the construction
of any treatment works on the State’s
priority list or for activities under sections 319 and 320 of the Act.
(f) Compliance with title II requirements. (1) The State must agree that
equivalency projects will comply with
sections 201(b), 201(g)(1), 201(g)(2),
201(g)(3), 201(g)(5), 201(g)(6), 201(n)(1),
201(o), 204(a)(1), 204(a)(2), 204(b)(1),
204(d)(2), 211, 218, 511(c)(1), and 513 of
the Act.
(2) The State must comply only with
the statutory requirements. The State
may develop its own procedures for implementing the statutory provisions.
The RA will accept State procedures
provided that the procedures will adequately assure compliance with the
statutory requirements, considered in
the context of the SRF program.
(3) Where the State funds equivalency projects for more than the capitalization grant amount, EPA will recognize the cumulative value of the eligible costs of the equivalency projects,
and the excess balance may be banked
toward subsequent year equivalency requirements.
(4) Only those eligible costs actually
funded with loans or other authorized
assistance from the SRF may be credited toward satisfaction of the equivalency requirement, and only in the
amount of that assistance.
(g) State laws and procedures. The
State must agree to commit or expend
each quarterly capitalization grant
payment in accordance with the
State’s own laws and procedures regarding the commitment or expenditure of revenues.
(h) State accounting and auditing procedures. (1) The State must agree to establish fiscal controls and accounting
procedures that are sufficient to assure
proper accounting for payments received by the SRF, disbursements
made by the SRF, and SRF balances at
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the beginning and end of the accounting period.
(2) The State must also agree to use
accounting, audit, and fiscal procedures conforming to generally accepted
government accounting standards as
these are promulgated by the Governmental Accounting Standards Board.
Generally accepted government auditing standards are usually defined as,
but not limited to, those contained in
the U.S. General Accounting Office
(GAO) publication ‘‘Government Auditing Standards’’ (1988 revision).
(i) Recipient accounting and auditing
procedures. The State must agree to require recipients of SRF assistance to
maintain project accounts in accordance with generally accepted government accounting standards as these are
promulgated by the Government Accounting Standards Board. These accounts must be maintained as separate
accounts.
(j) Annual report. The State must
agree to make an Annual Report to the
RA on the actual use of the funds, in
accordance with section 606(d) of the
Act.
§ 35.3140 Environmental review requirements.
(a) Generally. The State must agree
to conduct reviews of the potential environmental impacts of all section 212
construction projects receiving assistance from the SRF, including nonpoint
source pollution control (section 319)
and estuary protection (section 320)
projects that are also section 212
projects.
(b) NEPA-like State environmental review process. Equivalency projects must
undergo a State environmental review
process (SERP) that conforms generally to the National Environmental
Policy Act (NEPA). The State may
elect to apply the procedures at 40 CFR
part 6, subpart E and related subparts,
or apply its own ‘‘NEPA-like’’ SERP
for conducting environmental reviews,
provided that the following elements
are met.
(1) Legal foundation. The State must
have the legal authority to conduct environmental reviews of section 212 construction projects receiving SRF assistance. Such authority and supporting documentation must specify:

(i) The mechanisms to implement
mitigation measures to ensure that a
project is environmentally sound;
(ii) The legal remedies available to
the public to challenge environmental
review determinations and enforcement actions;
(iii) The State agency primarily responsible for conducting environmental reviews;
(iv) The extent to which environmental review responsibilities will be
delegated to local recipients and will
be subject to oversight by the primary
State agency.
(2) Interdisciplinary approach. The
State must employ an interdisciplinary
approach for identifying and mitigating adverse environmental effects
including, but not limited to, those associated with other applicable Federal
environmental authorities.
(3) Decision documentation. The State
must fully document the information,
processes and premises that influence
decisions to:
(i) Proceed with a project contained
in a finding of no significant impact
(FNSI) following documentation in an
environmental assessment (EA);
(ii) Proceed or not proceed with a
project contained in a record of decision (ROD) following preparation of a
full environmental impact statement
(EIS);
(iii) Reaffirm or modify a decision
contained in a previously issued categorical exclusion (CE), EA/FNSI or
EIS/ROD following a mandatory 5 year
environmental reevaluation of a proposed project; and
(iv) If a State elects to implement
processes for either partitioning an environmental review or CE from environmental review, the State must similarly document these processes in its
proposed SERP.
(4) Public notice and participation. (i)
The State must provide public notice
when a CE is issued or rescinded, a
FNSI is issued but before it becomes effective, a decision issued 5 years earlier
is reaffirmed or revised, and prior to
initiating an EIS.
(ii) Except with respect to a public
notice of a categorical exclusion or reaffirmation of a previous decision, a
formal public comment period must be
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