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§3001.35

(c) Incorporation by references. Briefs
before the Commission or a presiding
officer shall be completely self-con-
tained and shall not incorporate by ref-
erence any portion of any other brief,
pleading or document.

(d) Excerpts from the record. Testi-
mony and exhibits shall not be quoted
or included in briefs except for short
excerpts pertinent to the argument
presented.

(e) Filing and service. Briefs shall be
filed in the form and manner and
served as required by §§3001.9 to 3001.12.

[36 FR 396, Jan. 12, 1971, as amended at 38 FR
4328, Feb. 13, 1973; 51 FR 8827, Mar. 14, 1986]

§3001.35 Proposed findings and con-
clusions.

The Commission or the presiding of-
ficer may direct the filing of proposed
findings and conclusions with a brief
statement of the supporting reasons for
each proposed finding and conclusion.

[38 FR 4329, Feb. 13, 1973; 51 FR 8827, Mar. 14,
1986]

§3001.36 Oral argument before the
presiding or other designated offi-
cer.

In any case in which the presiding of-
ficer is to issue an initial or rec-
ommended decision, or another des-
ignated officer of the Commission is to
issue a recommended decision, such of-
ficer may permit the presentation of
oral argument when, in his/her opinion,
time permits, and the nature of the
proceedings, the complexity or impor-
tance of the issues of fact or law in-
volved, and the public interest war-
rants hearing such argument. Such of-
ficer shall determine the time and
place for oral argument. He may speci-
fy the issue or issues on which oral ar-
gument is to be presented, the order in
which the presentations shall be made,
and the amount of time allowed each
participant. A request for oral argu-
ment before the issuance of an inter-
mediate decision shall be made during
the course of the hearing on the record.

[36 FR 396,Jan. 12, 1971, as amended at 58 FR
38976, July 21, 1993]

39 CFR Ch. Ill (7-1-10 Edition)

§3001.37 Oral argument before the
Commission.

(a) When ordered. In any proceeding
before the Commission for decision, the
Commission, upon the request of any
participant or on its own initiative,
may order oral argument when, in the
Commission’s discretion, time permits,
and the nature of the proceedings, the
complexity or importance of the issues
of fact or law involved, and public in-
terest warrants such argument.

(b) How requested. Any participant in
a proceeding before the Commission for
decision may request oral argument be-
fore the Commission by filing a timely
motion pursuant to §3001.21. In a pro-
ceeding before the Commission on ex-
ceptions to an intermediate decision,
such motion shall be filed no later than
the date for the filing of briefs on ex-
ceptions. Motions requesting oral argu-
ment may be included in briefs or
briefs on exceptions or in a separate
document.

(c) Notice of oral argument. The Com-
mission shall rule on requests for oral
argument, and if argument is allowed,
the Commission shall notify the par-
ticipants of the time and place set for
argument, the amount of time allowed
each participant, and the issue or
issues on which oral argument is to be
heard. Unless otherwise ordered by the
Commission, oral argument shall be
limited to matters properly raised on
the record and in the briefs before the
Commission.

(d) Use of documents at oral argument.
Charts, graphs, maps, tables and other
written material may be presented to
the Commission at oral argument only
if limited to facts in the record of the
case being argued and if copies of such
documents are filed with the Secretary
and served on all parties at least 7 days
in advance of the argument. Enlarge-
ments of such charts, graphs, maps and
tables may be used at the argument
provided copies are filed and served as
required by this paragraph.

§3001'.E§8 Omission of intermediate de-
cisions.

(a) Basis of omission. In any pro-
ceeding noticed pursuant to §3001.17,
the Commission, on the motion of any
participant or on its own initiative,
may direct the certification of the
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record to the Commission and omit any
intermediate decision upon a finding
on the record that due and timely exe-
cution of its functions imperatively
and unavoidably so requires. In pro-
ceedings in which all participants con-
cur in a request by any participant
that any intermediate decision be
omitted, the Commission shall direct
the certification of the record to the
Commission and forthwith render a
final decision unless the Commission
denies such request within 10 days next
following its filing or referral by the
presiding officer.

(b) Requests for omission. Requests for
omission of the intermediate decision
in any proceeding shall be made by mo-
tion pursuant to §3001.21 or made oral-
ly on the record before the presiding of-
ficer who shall promptly refer the same
to the Commission. Such requests shall
specify (1) the concurrence of other
parties and (2) whether opportunity for
filing briefs or presenting oral argu-
ment to the Commission is desired or
waived. Failure of any party to object
to such request shall constitute a waiv-
er of any objections.

§3001.39 Intermediate decisions.

(a) Initial decision by presiding officer.
In any proceedings in which a Commis-
sioner or hearing officer has presided
at the reception of evidence, such pre-
siding officer, as soon as practicable
after the conclusion of the hearing and
the filing of briefs, shall certify and
file with the Secretary, a copy of the
record of the hearing and his/her initial
decision on the matters and issues pre-
sented for decision in such proceeding.

(b) Tentative decision. Prior to the
issuance of an initial decision by the
presiding officer, the Commission, with
notice to the participants or by order
in specific cases or by general rule for
a class of cases, may direct the certifi-
cation of the record to the Commission
for the purpose of the issuance of a ten-
tative decision. In such cases, the Com-
mission may issue a tentative decision
or require that the presiding officer or
any designated responsible officer of
the Commission recommend a decision.

(c) Contents. All intermediate deci-
sions (initial, recommended or ten-
tative) shall include (1) findings and
conclusions, and the reasons or basis

§3001.39

therefor, on all the material issues of
fact, law, or discretion presented on
the record, and (2) the appropriate rec-
ommended decision, advisory opinion
or public report pursuant to the Act.
An intermediate decision in a pro-
ceeding under section 3622 or 3623 of the
Act shall include a statement specifi-
cally responsive to the criteria estab-
lished under section 3622 or 3623 of the
Act, as the case may be; and an inter-
mediate decision in a proceeding under
section 3661 of the Act shall include a
determination of the question of
whether or not the proposed change in
the nature of postal service conforms
to the policies established under the
Act.

(d) Service and Commission review. All
intermediate decisions shall be part of
the record, shall be served on the par-
ticipants to the proceeding by the Sec-
retary pursuant to §3001.12 and shall be
subject to review by the Commission
on its own initiative, or the filing of
exceptions by the participants pursu-
ant to §3001.40.

(e) Unavailability of presiding officer.
In any proceeding in which the inter-
mediate decision is not omitted pursu-
ant to §3001.38, if a presiding officer be-
comes unavailable to issue an inter-
mediate decision on a timely basis, the
Commission shall, by a notice served
on the participants require the record
to be certified to it and it shall either
designate a qualified responsible officer
of the Commission to issue a rec-
ommended decision or will itself issued
a tentative decision, as the Commis-
sion may deem appropriate.

(f) Effect of intermediate decision. Un-
less briefs on exceptions are filed to an
intermediate decision pursuant to
§3001.40 or unless the Commission
issues an order to review an inter-
mediate decision on its own initiative,
the intermediate decision shall become
the final action of the Commission
after 30 days from the date of issuance
thereof. If briefs on exceptions are
timely filed or the Commission initi-
ates review on its own motion, the in-
termediate decision is stayed until fur-
ther order of the Commission.

[36 FR 396, Jan. 12, 1971, as amended at 58 FR
38976, July 21, 1993]
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