§ 36.4514

38 CFR Ch. I (7–1–10 Edition)

(b) The current market value of the
property as determined by the Department of Veterans Affairs, less the costs
and expenses of liquidation.
In no event shall the credit pursuant to
paragraph (b) of this section exceed the
amount of the gross indebtedness, nor
shall such credit be less than the
amount legally required to be credited
to the indebtedness under local law. If
a deed in lieu of foreclosure is accepted, the consideration will be a full and
complete release of liability of the obligors, or such lesser amount as may be
agreed upon between the obligors and
the Department of Veterans Affairs.
[23 FR 2340, Apr. 10, 1958]

§ 36.4514 Eligibility requirements.
Prior to making a loan, or a commitment therefor, the Department of Veterans Affairs shall determine that:
(a) The applicant is an eligible veteran.
(b) The applicant has full capacity
under local law to enter into binding
contracts.
(c) The applicant is a satisfactory
credit risk and has the ability to repay
the obligation proposed to be incurred
and that the proposed payments on
such obligation bear a proper relationship to present and anticipated income
and expenses as determined by use of
the credit standards in § 36.4337 of this
part.
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(Authority: 38 U.S.C. 501)

(d) Private capital is not available in
the area at an interest rate not in excess of the rate authorized for guaranteed home loans for a loan for which
the veteran is qualified under 38 U.S.C.
3710.
(e) The applicant is unable to obtain
a loan for such purpose from the Secretary of Agriculture, under the
Bankhead-Jones Farm Tenant Act, as
amended, or under the Housing Act of
1949.
(f) In respect to a loan application received on or after September 15, 1956,
there has been compliance by the applicant with the certification requirements prescribed in 38 U.S.C. 3704(c).
(g) The applicant has certified, in
such form as the Secretary shall prescribe, that

(1) Neither the applicant nor anyone
authorized to act for the applicant, will
refuse to sell or rent, after the making
of a bonafide offer, or refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny the
dwelling or property covered by this
loan to any person because of race,
color, religion, sex, handicap, familial
status, or national origin;
(2) The applicant recognizes that any
restrictive convenant on the property
relating to race, color, religion, sex,
handicap, familial status, or national
origin is illegal and void and any such
covenant is specifically disclaimed; and
(3) The applicant understands that
civil action for preventive relief may
be brought by the Attorney General of
the United States in any appropriate
U.S. District Court against any person
responsible for a violation of the applicable law.
[15 FR 6290, Sept. 20, 1950, as amended at 20
FR 6260, Aug. 26, 1955; 24 FR 2658, Apr. 7, 1959;
36 FR 13032, July 13, 1971; 56 FR 9862, Mar. 8,
1991]

§ 36.4515 Estate of veteran in real
property.
(a) The estate in the realty acquired
by the veteran, wholly or partly with
the proceeds of a loan hereunder, or
owned by the veteran and on which improvements on a farmhouse are to be
financed by such loan, shall be not less
than:
(1) A fee simple estate therein, legal
or equitable; or
(2) A leasehold estate running or renewable at the option of the lessee for
a period of not less than 14 years from
the maturity of the loan, or to any earlier date at which the fee simple title
will vest in the lessee, which is assignable or transferable, if the same be subjected to the lien; however, a leasehold
estate which is not freely assignable
and transferable will be considered an
acceptable estate if it is determined by
the Under Secretary for Benefits, or
the Director, Loan Guaranty Service,
(i) that such type of leasehold is customary in the area where the property
is located; (ii) that a veteran or veterans will be prejudiced if the requirement for free assignability is adhered
to and (iii) that the assignability and
other provisions applicable to the

782

VerDate Mar<15>2010

12:46 Aug 31, 2010

Jkt 220141

PO 00000

Frm 00792

Fmt 8010

Sfmt 8010

Y:\SGML\220141.XXX

220141

erowe on DSK5CLS3C1PROD with CFR

Department of Veterans Affairs

§ 36.4516

leasehold estate are sufficient to protect the interests of the veteran and
the Government and are otherwise acceptable; or
(3) A life estate, provided that the remainder and reversionary interests are
subjected to the lien. The title to such
estate shall be such as is acceptable to
informed buyers, title companies, and
attorneys, generally, in the community
in which the property is situated, except as modified by paragraph (b) of
this section; or
(4) A beneficial interest in a revocable Family Living Trust that ensures that the veteran, or veteran and
spouse, have an equitable life estate,
provided the lien attaches to any remainder interest and the trust arrangement is valid under State law.
(b) Any such property or estate will
not fail to comply with the requirements in paragraph (a) of this section
by reason of the following:
(1) Encroachments;
(2) Easements;
(3) Servitudes;
(4) Reservations for water, timber, or
subsurface rights;
(5) Right in any grantor or cotenant
in the chain of title, or a successor of
either, to purchase for cash, which
right by the terms thereof is exercisable only if:
(i) An owner elects to sell,
(ii) The option price is not less than
the price at which the then owner is
willing to sell to another, and
(iii) Exercised within 30 days after
notice is mailed by registered mail to
the address of optionee last known to
the then owner, of the then owner’s
election to sell, stating the price and
the identity of the proposed vendee;
(6) Building and use restrictions
whether or not enforceable by a reverter clause if there has been no
breach of the conditions affording a
right to an exercise of the reverter;
(7) Any other covenant, condition, restriction, or limitation approved by the
Department of Veterans Affairs in the
particular case.
The limitations on the quantum or
quality of the estate or property that
are indicated in this paragraph, insofar
as they may materially affect the
value of the property for the purpose
for which it is used, shall be taken into

account in the appraisal of reasonable
value.
[15 FR 6290, Sept. 20, 1950, as amended at 24
FR 2658, Apr. 7, 1959; 28 FR 11506, Oct. 29, 1963;
33 FR 18027, Dec. 4, 1968; 34 FR 11095, July 1,
1969; 45 FR 20472, Mar. 28, 1980; 56 FR 9862,
Mar. 8, 1991; 61 FR 28059, June 4, 1996]

§ 36.4516 Lien requirements.
(a) Loans for the purchase of a dwelling or for the purchase of a farm on
which there is a farm residence shall be
secured by a first lien on the property
or estate. Loans for the construction of
a farm residence or other dwelling
shall also be secured by a first lien.
(b) Loans solely for the purpose of energy conservation improvements or
other alterations, improvements, or repairs shall be secured in the following
manner:
(1) Loans for $1,500 or less need not be
secured, and in lieu of the title examination a statement may be accepted
from the borrower that he or she has
an interest in the property not less
than that prescribed in § 36.4515(a).
(2) Loans for more than $1,500 but 40
percent or less of the prior to the improved reasonable value of the property
shall be secured by a lien reasonable
and customary in the community for
the type of alteration, improvement, or
repair financed.
(3) Loans for more than $1,500 and for
more than 40 percent of the prior to the
improved reasonable value of such
property shall be secured by a first lien
on the property or estate. However,
such a home improvement loan may be
secured by a lien immediately subordinate to the lien securing the previous
loan extended by the Secretary, if the
Department of Veterans Affairs is the
holder of all liens of superior priority
on the property.
(Authority: 38 U.S.C. 3711(d)(1))

(c) Tax liens, special assessment
liens, and ground rent shall be disregarded with respect to any requirement that loans shall be secured by a
lien of specified dignity. With the prior
approval of the Secretary, Under Secretary for Benefits, or Director, Loan
Guaranty Service, liens retained by
nongovernmental entities to secure assessments or charges for municipal
type services and facilities clearly
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