§ 10.38
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full disclosure that a division of fees
will be made.
(2) The division is made in proportion
to the services performed and responsibility assumed by each.
(3) The total fee of the practitioners
does not clearly exceed reasonable
compensation for all legal services rendered to the client.
(b) This section does not prohibit
payment to a former partner or associate pursuant to a separation or retirement agreement.
§ 10.38 Agreements
restricting
the
practice of a practitioner.
(a) A practitioner shall not be a
party to or participate in a partnership
or employment agreement with another practitioner that restricts the
right of a practitioner to practice before the Office after the termination of
a relationship created by the agreement, except as a condition to payment
of retirement benefits.
(b) In connection with the settlement
of a controversy or suit, a practitioner
shall not enter into an agreement that
restricts the practitioner’s right to
practice before the Office.
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§ 10.39 Acceptance of employment.
A practitioner shall not accept employment on behalf of a person if the
practitioner knows or it is obvious that
such person wishes to:
(a) Bring a legal action, commence a
proceeding before the Office, conduct a
defense, assert a position in any proceeding pending before the Office, or
otherwise have steps taken for the person, merely for the purpose of
harassing or maliciously injuring any
other person.
(b) Present a claim or defense in litigation or any proceeding before the Office that is not warranted under existing law, unless it can be supported by
good faith argument for an extension,
modification, or reversal of existing
law.
§ 10.40 Withdrawal from employment,
(a) A practitioner shall not withdraw
from employment in a proceeding before the Office without permission
from the Office (see §§ 1.36 and 2.19 of
this subchapter). In any event, a practitioner shall not withdraw from em-

ployment until the practitioner has
taken reasonable steps to avoid foreseeable prejudice to the rights of the
client, including giving due notice to
his or her client, allowing time for employment of another practitioner, delivering to the client all papers and
property to which the client is entitled, and complying with applicable
laws and rules. A practitioner who
withdraws from employment shall refund promptly any part of a fee paid in
advance that has not been earned.
(b) Mandatory withdrawal. A practitioner representing a client before the
Office shall withdraw from employment if:
(1) The practitioner knows or it is obvious that the client is bringing a legal
action, commencing a proceeding before the Office, conducting a defense,
or asserting a position in litigation or
any proceeding pending before the Office, or is otherwise having steps taken
for the client, merely for the purpose of
harassing or maliciously injuring any
person;
(2) The practitoner knows or it is obvious that the practitoner’s continued
employment will result in violation of
a Disciplinary Rule;
(3) The practitioner’s mental or physical condition renders it unreasonably
difficult for the practitioner to carry
out the employment effectively; or
(4) The practitioner is discharged by
the client.
(c) Permissive withdrawal. If paragraph (b) of this section is not applicable, a practitioner may not request permission to withdraw in matters pending before the Office unless such request or such withdrawal is because:
(1) The petitioner’s client:
(i) Insists upon presenting a claim or
defense that is not warranted under existing law and cannot be supported by
good faith argument for an extension,
modification, or reversal of existing
law;
(ii) Personally seeks to pursue an illegal course of conduct;
(iii) Insists that the practitioner pursue a course of conduct that is illegal
or that is prohibited under a Disciplinary Rule;
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(iv) By other conduct renders it unreasonably difficult for the practitioner to carry out the employment effectively;
(v) Insists, in a matter not pending
before a tribunal, that the practitioner
engage in conduct that is contrary to
the judgment and advice of the practitioner but not prohibited under the
Disciplinary Rule; or
(vi) Has failed to pay one or more
bills rendered by the practitioner for
an unreasonable period of time or has
failed to honor an agreement to pay a
retainer in advance of the performance
of legal services.
(2) The practitioner’s continued employment is likely to result in a violation of a Disciplinary Rule;
(3) The practitioner’s inability to
work with co-counsel indicates that
the best interests of the client likely
will be served by withdrawal;
(4) The practitioner’s mental or physical condition renders it difficult for
the practitioner to carry out the employment effectively;
(5) The practitioner’s client knowingly and freely assents to termination
of the employment; or
(6) The practitioner believes in good
faith, in a proceeding pending before
the Office, that the Office will find the
existence of other good cause for withdrawal.

(a) An agreement by a practitioner
with the practitioner’s firm, partner,
or associate may provide for the payment of money, over a reasonable period of time after the practitioner’s
death, to the practitioner’s estate or to
one or more specified persons.
(b) A practitioner who undertakes to
complete unfinished legal business of a
deceased practitioner may pay to the
estate of the deceased practitioner that
proportion of the total compensation
which fairly represents the services
rendered by the deceased practitioner.
(c) A practitioner or firm of practitioners may include non-practitioner
employees in a compensation or retirement plan, even though the plan is
based in whole or in part on a profitsharing arrangement, providing such
plan does not circumvent another Disciplinary Rule.

§§ 10.41–10.45

§ 10.56

[Reserved]

§ 10.46 Canon 3.
A practitioner should assist in preventing the unauthorized practice of
law.
§ 10.47 Aiding unauthorized practice
of law.
(a) A practitioner shall not aid a nonpractitioner in the unauthorized practice of law before the Office.
(b) A practitioner shall not aid a suspended or excluded practitioner in the
practice of law before the Office.
(c) A practitioner shall not aid a nonlawyer in the unauthorized practice of
law.
jdjones on DSK8KYBLC1PROD with CFR

§ 10.57

§ 10.48 Sharing legal fees.
A practitioner or a firm of practitioners shall not share legal fees with a
non-practitioner except that:

[50 FR 5172, Feb. 6, 1985, as amended at 58 FR
54511, Oct. 22, 1993]

§ 10.49 Forming a partnership with a
non-practitioner.
A practitioner shall not form a partnership with a non-practitioner if any
of the activities of the partnership consist of the practice of patent, trademark, or other law before the Office.
§§ 10.50–10.55

[Reserved]

Canon 4.

A practitioner should preserve the
confidences and secrets of a client.
§ 10.57 Preservation of
and secrets of a client.

confidences

(a) ‘‘Confidence’’ refers to information protected by the attorney-client
or agent-client privilege under applicable law. ‘‘Secret’’ refers to other information gained in the professional relationship that the client has requested
be held inviolate or the disclosure of
which would be embarrassing or would
be likely to be detrimental to the client.
(b) Except when permitted under
paragraph (c) of this section, a practitioner shall not knowingly:
(1) Reveal a confidence or secret of a
client.
(2) Use a confidence or secret of a client to the disadvantage of the client.
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