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National Archives and Records Administration
under this part) when a demand is
made for records of NARA’s Office of
the Inspector General, or for the testimony of an employee of NARA’s Office
of the Inspector General.
Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, administrative law judge, hearing officer,
legislative body, or other body that
conducts a legal or administrative proceeding. Legal proceeding includes all
phases of litigation.
NARA means the National Archives
and Records Administration.
NARA employee or employee means:
(1) Any current or former officer or
employee of NARA, except that this
definition does not include former
NARA employees who are retained or
hired as expert witnesses concerning,
or who agree to testify about, matters
available to the public or matters with
which they had no specific involvement
or responsibility during their employment with NARA;
(2) Any other individual hired
through contractual agreement by or
on behalf of NARA or who has performed or is performing services under
such an agreement for NARA;
(3) Any individual who served or is
serving in any consulting or advisory
capacity to NARA, whether formal or
informal; and
(4) Any individual who served or is
serving in any volunteer or internship
capacity to NARA.
Records or agency information means:
(1) Archival records, which are permanently valuable records of the
United States Government that have
been transferred to the legal custody of
the Archivist of the United States;
(2) Operational records, which are
those records that NARA creates or receives in carrying out its mission and
responsibilities as an executive branch
agency. This does not include archival
records as defined above in this section;
(3) All documents and materials
which are NARA agency records under
the Freedom of Information Act, 5
U.S.C. 552, as amended;
(4) Presidential records as defined in
44 U.S.C. 2201; historical materials as
defined in 44 U.S.C. 2101; records as de-
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fined in 44 U.S.C. 2107 and 44 U.S.C.
3301;
(5) All other documents and materials contained in NARA files; and
(6) All other information or materials
acquired by a NARA employee in the
performance of his or her official duties or because of his or her official status.
Testimony means any written or oral
statements, including depositions, answers to interrogatories, affidavits,
declarations, interviews, and statements made by an individual in connection with a legal proceeding.
§ 1251.4 May
employees
provide
records or give testimony in response to a demand without authorization?
No, except as otherwise permitted by
§ 1251.14 of this part, no employee may
produce records and information or
provide any testimony relating to
agency information in response to a demand, or other legal request, without
the prior, written approval of the General Counsel.
§ 1251.6 How does the General Counsel
determine whether to comply with
a demand for records or testimony?
The General Counsel may consider
the following factors in determining
whether or not to grant an employee
permission to testify on matters relating to agency information, or permission to produce records in response to a
demand:
(a) NARA’s compliance with the demand is required by federal law, regulation or rule, or is otherwise permitted by this part;
(b) The purposes of this part are met;
(c) Allowing such testimony or production of records would be necessary
to prevent a miscarriage of justice;
(d) NARA has an interest in the decision that may be rendered in the legal
proceeding;
(e) Allowing such testimony or production of records would assist or
hinder NARA in performing its statutory duties;
(f) Allowing such testimony or production of records would involve a substantial use of NARA resources;
(g) Responding to the demand would
interfere with the ability of NARA employees to do their work;
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(h) Allowing such testimony or production of records would be in the best
interest of NARA or the United States;
(i) The records or testimony can be
obtained from the publicly available
records of NARA or from other sources;
(j) The demand is unduly burdensome
or otherwise inappropriate under the
applicable rules of discovery or the
rules of procedure governing the case
or matter in which the demand arose;
(k) Disclosure would violate a statute, Executive Order or regulation;
(l) Disclosure would reveal confidential, sensitive, or privileged information, trade secrets or similar, confidential commercial or financial information, otherwise protected information,
or information which would otherwise
be inappropriate for release;
(m) Disclosure would impede or
interfere with an ongoing law enforcement investigation or proceeding, or
compromise constitutional rights;
(n) Disclosure would result in NARA
appearing to favor one litigant over another;
(o) Disclosure relates to documents
that were created by another agency;
(p) A substantial Government interest is implicated;
(q) The demand is within the authority of the party making it;
(r) The demand is sufficiently specific to be answered; and
(s) Other factors, as appropriate.
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§ 1251.8 Who is authorized to accept
service of a subpoena demanding
the production of records or testimony?
(a) Demands for testimony, except
those involving an employee of NARA’s
Office of the Inspector General, must
be addressed to, and served on, the
General Counsel, National Archives
and Records Administration, Suite
3110, 8601 Adelphi Road, College Park,
MD 20740–6001.
(b) Demands for the testimony of an
employee of NARA’s Office of the Inspector General must be addressed to,
and served on, the Inspector General,
National Archives and Records Administration, Suite 1300, 8601 Adelphi Road,
College Park, MD 20740–6001.
(c) Demands for the production of
NARA operational records, except
those of the Office of the Inspector

General, must be addressed to, and
served on, the General Counsel.
(d) Demands for records of the Inspector General must be addressed to,
and served on, the Inspector General.
(e) Demands for the production of
records stored in a Federal Records
Center (FRC), including the National
Personnel Records Center, must be addressed to, and served on, the director
of the FRC where the records are
stored. NARA honors the demand to
the extent required by law, if the agency having legal title to the records has
not imposed any restrictions. If the
agency has imposed restrictions, NARA
notifies the authority issuing the demand that NARA abides by the agencyimposed restrictions and refers the authority to the agency for further action.
(f) Demands for the production of materials designated as Federal archival
records, Presidential records or donated historical materials administered by NARA must be addressed to,
and served on either: the Assistant Archivist for Records Services—Washington, DC (for records located in
Headquarters); Director of Archival Operations (for records located in the regions); or the appropriate Presidential
Library Director.
(g) For matters in which the United
States is a party, the Department of
Justice should contact the General
Counsel instead of submitting a demand for records or testimony on its
own or another agency’s behalf.
(h) The demanding party is responsible for complying with all service requirements, including any additional
requirements contained in the Federal
Rules of Civil Procedure or other statutory or regulatory authority.
(i) Contact information for each
NARA facility may be found at 36 CFR
part 1253.
§ 1251.10 What are the filing requirements for a demand for documents
or testimony?
You must comply with the following
requirements, as appropriate, whenever
you issue a demand to a NARA employee for records, agency information
or testimony:
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