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Environmentally preferable alternative.
The environmentally preferable alternative is the alternative that will best
promote the national environmental
policy as expressed in NEPA’s section
101 (42 U.S.C. 4321). Ordinarily, the environmentally preferable alternative is
that which causes the least harm to
the biological and physical environment; it also is the alternative which
best protects and preserves historic,
cultural, and natural resources. In
some situations, there may be more
than one environmentally preferable
alternative.
Reasonably foreseeable future actions.
Those Federal or non-Federal activities not yet undertaken, for which
there are existing decisions, funding, or
identified proposals. Identified proposals for Forest Service actions are
described in § 220.4(a)(1).
Responsible official. The Agency employee who has the authority to make
and implement a decision on a proposed action.
Schedule of proposed actions (SOPA). A
Forest Service document that informs
the public about those proposed and
ongoing Forest Service actions for
which a record of decision, decision notice or decision memo would be or has
been prepared. The SOPA also identifies a contact for additional information on any proposed actions.
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section 102(2)(C) of the NEPA (42 U.S.C.
4332(2)(C)).
(b) Emergency responses. When the responsible official determines that an
emergency exists that makes it necessary to take urgently needed actions
before preparing a NEPA analysis and
any required documentation in accordance with the provisions in §§ 220.5,
220.6, and 220.7 of this part, then the
following provisions apply.
(1) The responsible official may take
actions necessary to control the immediate impacts of the emergency and are
urgently needed to mitigate harm to
life, property, or important natural or
cultural resources. When taking such
actions, the responsible official shall
take into account the probable environmental consequences of the emergency action and mitigate foreseeable
adverse environmental effects to the
extent practical.
(2) If the responsible official proposes
emergency actions other than those actions described in paragraph (b)(1) of
this section, and such actions are not
likely to have significant environmental impacts, the responsible official shall document that determination
in an EA and FONSI prepared in accord
with these regulations. If the responsible official finds that the nature and
scope of proposed emergency actions
are such that they must be undertaken
prior to preparing any NEPA analysis
and documentation associated with a
CE or an EA and FONSI, the responsible official shall consult with the
Washington Office about alternative
arrangements for NEPA compliance.
The Chief or Associate Chief of the
Forest Service may grant emergency
alternative arrangements under NEPA
for environmental assessments, findings of no significant impact and categorical exclusions (FSM 1950.41a).
Consultation with the Washington Office shall be coordinated through the
appropriate regional office.
(3) If the responsible official proposes
emergency actions other than those actions described in paragraph (b)(1) of
this section and such actions are likely
to have significant environmental impacts, then the responsible official
shall consult with CEQ, through the
appropriate regional office and the
Washington Office, about alternative

General requirements.

(a) Proposed actions subject to the
NEPA requirements. As required by 42
U.S.C. 4321 et seq., a Forest Service proposal is subject to the NEPA requirements when all of the following apply:
(1) The Forest Service has a goal and
is actively preparing to make a decision on one or more alternative means
of accomplishing that goal and the effects can be meaningfully evaluated
(see 40 CFR 1508.23);
(2) The proposed action is subject to
Forest Service control and responsibility (see 40 CFR 1508.18);
(3) The proposed action would cause
effects on the natural and physical environment and the relationship of people with that environment (see 40 CFR
1508.14); and
(4) The proposed action is not statutorily exempt from the requirements of

73

VerDate Mar<15>2010

09:45 Aug 17, 2010

Jkt 220137

PO 00000

Frm 00083

Fmt 8010

Sfmt 8010

Y:\SGML\220137.XXX

220137

cprice-sewell on DSK8KYBLC1PROD with CFR

§ 220.4

36 CFR Ch. II (7–1–10 Edition)

arrangements in accordance with CEQ
regulations at 40 CFR 1506.11 as soon as
possible.
(c) Agency decisionmaking. For each
Forest Service proposal (§ 220.4(a)), the
responsible official shall coordinate
and integrate NEPA review and relevant environmental documents with
agency decisionmaking by:
(1) Completing the environmental
document review before making a decision on the proposal;
(2) Considering environmental documents, public and agency comments (if
any) on those documents, and agency
responses to those comments;
(3) Including environmental documents, comments, and responses in the
administrative record;
(4) Considering the alternatives analyzed in environmental document(s) before rendering a decision on the proposal; and
(5) Making a decision encompassed
within the range of alternatives analyzed in the environmental documents.
(d) Schedule of proposed actions
(SOPA). The responsible official shall
ensure the SOPA is updated and notify
the public of the availability of the
SOPA.
(e) Scoping (40 CFR 1501.7). (1) Scoping
is required for all Forest Service proposed actions, including those that
would appear to be categorically excluded from further analysis and documentation in an EA or an EIS (§ 220.6).
(2) Scoping shall be carried out in accordance with the requirements of 40
CFR 1501.7. Because the nature and
complexity of a proposed action determine the scope and intensity of analysis, no single scoping technique is required or prescribed.
(3) The SOPA shall not to be used as
the sole scoping mechanism for a proposed action.
(f) Cumulative effects considerations of
past actions. Cumulative effects analysis shall be carried out in accordance
with 40 CFR 1508.7 and in accordance
with ‘‘The Council on Environmental
Quality Guidance Memorandum on
Consideration of Past Actions in Cumulative Effects Analysis’’ dated June
24, 2005. The analysis of cumulative effects begins with consideration of the
direct and indirect effects on the environment that are expected or likely to

result from the alternative proposals
for agency action. Agencies then look
for present effects of past actions that
are, in the judgment of the agency, relevant and useful because they have a
significant cause-and-effect relationship with the direct and indirect effects
of the proposal for agency action and
its alternatives. CEQ regulations do
not require the consideration of the individual effects of all past actions to
determine the present effects of past
actions. Once the agency has identified
those present effects of past actions
that warrant consideration, the agency
assesses the extent that the effects of
the proposal for agency action or its alternatives will add to, modify, or mitigate those effects. The final analysis
documents an agency assessment of the
cumulative effects of the actions considered (including past, present, and
reasonable foreseeable future actions)
on the affected environment. With respect to past actions, during the
scoping process and subsequent preparation of the analysis, the agency must
determine what information regarding
past actions is useful and relevant to
the required analysis of cumulative effects. Cataloging past actions and specific information about the direct and
indirect effects of their design and implementation could in some contexts
be useful to predict the cumulative effects of the proposal. The CEQ regulations, however, do not require agencies
to catalogue or exhaustively list and
analyze all individual past actions.
Simply because information about past
actions may be available or obtained
with reasonable effort does not mean
that it is relevant and necessary to inform decisionmaking. (40 CFR 1508.7)
(g) Classified information. To the extent practicable, the responsible official shall segregate any information
that has been classified pursuant to
Executive order or statute. The responsible official shall maintain the confidentiality of such information in a
manner required for the information
involved. Such information may not be
included in any publicly disclosed documents. If such material cannot be reasonably segregated, or if segregation
would leave essentially meaningless
material, the responsible official must
withhold the entire analysis document

74

VerDate Mar<15>2010

09:45 Aug 17, 2010

Jkt 220137

PO 00000

Frm 00084

Fmt 8010

Sfmt 8010

Y:\SGML\220137.XXX

220137

Forest Service, USDA

§ 220.5

from the public; however, the responsible official shall otherwise prepare
the analysis documentation in accord
with applicable regulations. (40 CFR
1507.3(c))
(h) Incorporation by reference. Material may be incorporated by reference
into any environmental or decision
document. This material must be reasonably available to the public and its
contents briefly described in the environmental or decision document. (40
CFR 1502.21)
(i) Applicants. The responsible official
shall make policies or staff available to
advise potential applicants of studies
or other information foreseeably required for acceptance of their applications. Upon acceptance of an application as provided by 36 CFR 251.54(g) the
responsible official shall initiate the
NEPA process.
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able surface disturbance in a potential
wilderness area.
(b) Notice of intent. Normally, a notice
of intent to prepare an EIS shall be
published in the FEDERAL REGISTER as
soon as practicable after deciding that
an EIS will be prepared. Where there is
a lengthy period between the agency’s
decision to prepare an environmental
impact statement and the time of actual preparation, the notice of intent
may be published at a reasonable time
in advance of preparation of the draft
statement. A notice must meet the requirements of 40 CFR 1508.22, and in addition, include the following:
(1) Title of the responsible official(s);
(2) Any permits or licenses required
to implement the proposed action and
the issuing authority;
(3) Lead, joint lead, or cooperating
agencies if identified; and
(4) Address(es) to which comments
may be sent.
(c) Withdrawal notice. A withdrawal
notice must be published in the FEDERAL REGISTER if, after publication of
the notice of intent or notice of availability, an EIS is no longer necessary.
A withdrawal notice must refer to the
date and FEDERAL REGISTER page number of the previously published notice(s).
(d) Environmental impact statement format and content. The responsible official may use any EIS format and design as long as the statement is in accord with 40 CFR 1502.10.
(e) Alternative(s). The EIS shall document the examination of reasonable alternatives to the proposed action. An
alternative should meet the purpose
and need and address one or more significant issues related to the proposed
action. Since an alternative may be developed to address more than one significant issue, no specific number of alternatives is required or prescribed.
The following procedures are available
to the responsible official to develop
and analyze alternatives:
(1) The responsible official may modify the proposed action and alternative(s) under consideration prior to
issuing a draft EIS. In such cases, the
responsible official may consider the
incremental changes as alternatives
considered. The documentation of

state-

(a) Classes of actions normally requiring
environmental
impact
statements—(1)
Class 1: Proposals to carry out or to approve aerial application of chemical
pesticides on an operational basis. Examples include but are not limited to:
(i) Applying chemical insecticides by
helicopter on an area infested with
spruce budworm to prevent serious resource loss.
(ii) Authorizing the application of
herbicides by helicopter on a major
utility corridor to control unwanted
vegetation.
(iii) Applying herbicides by fixedwing aircraft on an area to release
trees from competing vegetation.
(2) Class 2: Proposals that would substantially alter the undeveloped character of an inventoried roadless area or
a potential wilderness area. Examples
include but are not limited to:
(i) Constructing roads and harvesting
timber in an inventoried roadless area
where the proposed road and harvest
units impact a substantial part of the
inventoried roadless area.
(ii) Constructing or reconstructing
water reservoir facilities in a potential
wilderness area where flow regimens
may be substantially altered.
(iii) Approving a plan of operations
for a mine that would cause consider-
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