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(ii) Any changes in the borrower’s
name, address, telephone number and,
if known, any changes to the borrower’s Social Security number;
(iii) Amounts collected from the borrower; and
(3) Maintains a fidelity bond or comparable insurance in accordance with
the requirements in paragraph (f) of
this section.
(e) If an institution uses a billing
service to carry out § 674.43 (billing procedures), it may not use a collection
firm that—
(1) Owns or controls the billing service;
(2) Is owned or controlled by the billing service; or
(3) Is owned or controlled by the
same corporation, partnership, association, or individual that owns or controls the billing service.
(f)(1) An institution that employs a
third party to perform billing or collection services required under this subpart shall ensure that the party has
and maintains in effect a fidelity bond
or comparable insurance in accordance
with the requirements of this paragraph.
(2) If the institution does not authorize the third party to deduct its fees
from payments from borrowers, the institution shall ensure that the party is
bonded or insured in an amount not
less than the amount of funds that the
institution reasonably expects to be repaid over a two-month period on accounts it refers to the party.
(3) In the institution authorizes the
third party performing collection services to deduct its fees from payments
from borrowers, the institution shall
ensure that—
(i) If the amount of funds that the institution reasonably expects to be paid
over a two-month period on accounts it
refers to the party is less than $100,000,
the party is bonded or insured in an
amount equal to the lesser of—
(A) Ten times the amount of funds
that the institution reasonably expects
to be repaid over a two-month period
on accounts it refers to the party; or
(B) The total amount of funds that
the party demonstrates will be repaid
over a two-month period on all accounts of any kind on which it per-

forms billing and collection services;
and
(ii) If the amount of funds that the
institution reasonably expects to be repaid over a two-month period on accounts it refers to the party is more
than $100,000, the institution shall ensure that the party has and maintains
in effect a fidelity bond or comparable
insurance—
(A) Naming the institution as beneficiary; and
(B) In an amount not less than the
amount of funds reasonably expected
to be repaid on accounts referred by
the institution to the party during a
two-month period.
(4) The institution shall review annually the amount of repayments expected to be made on accounts it refers
to a third party for billing or collection
services, and shall ensure that the
amount of the fidelity bond or insurance coverage maintained continues to
meet the requirements of this paragraph.
(Approved by the Office of Management and
Budget under control number 1845–0023)
(Authority: 20 U.S.C. 424, 1087cc)
[52 FR 45555, Nov. 30, 1987, as amended at 53
FR 49147, Dec. 6, 1988; 59 FR 61412, Nov. 30,
1994; 64 FR 58315, Oct. 28, 1999]

§ 674.49

Bankruptcy of borrower.

(a) General. If an institution receives
notice that a borrower has filed a petition for relief in bankruptcy, usually
by receiving a notice of meeting of
creditors, the institution and its
agents shall immediately suspend any
collection efforts outside the bankruptcy proceeding against the borrower.
(b) Proof of claim. The institution
must file a proof of claim in the bankruptcy proceeding unless—
(1) In the case of a proceeding under
chapter 7 of the Bankruptcy Code, the
notice of meeting of creditors states
that the borrower has no assets, or
(2) In the case of a bankruptcy proceeding under either Chapter 7 or Chapter 13 of the Bankruptcy Code in which
the repayment plan proposes that the
borrower repay less than the full
amount owed on the loan, the institution has an authoritative determination by an appropriate State official
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that in the opinion of the State official, the institution is an agency of the
State and is, on that basis, under applicable State law, immune from suit.
(c) Borrower’s request for determination
of dischargeability. (1) The institution
must use due diligence and may assert
any defense consistent with its status
under applicable law to avoid discharge
of the loan. The institution must follow the procedures in this paragraph to
respond to a complaint for a determination of dischargeability under 11
U.S.C. 523(a)(8) on the ground that repayment of the loan would impose an
undue hardship on the borrower and his
or her dependents, unless discharge
would be more effectively opposed by
avoiding that action.
(2) If the petition for relief in bankruptcy was filed before October 8, 1998
and more than seven years of the repayment period on the loan (excluding
any applicable suspension of the repayment period defined in 34 CFR
682.402(m)) have passed before the borrower filed the petition, the institution
may not oppose a determination of
dischargeability requested under 11
U.S.C. 523(a)(8)(B) on the ground of
undue hardship.
(3) In any other case, the institution
must determine, on the basis of reasonably available information, whether repayment of the loan under either the
current repayment schedule or any adjusted schedule authorized under subpart B or D of this part would impose
an undue hardship on the borrower and
his or her dependents.
(4) If the institution concludes that
repayment would not impose an undue
hardship, the institution shall determine whether the costs reasonably expected to be incurred to oppose discharge will exceed one-third of the
total amount owed on the loan, including principal, interest, late charges and
collection costs.
(5) If the expected costs of opposing
discharge of such a loan do not exceed
one-third of the total amount owed on
the loan, the institution shall—
(i) Oppose the borrower’s request for
a determination of dischargeability;
and
(ii) If the borrower is in default on
the loan, seek a judgment for the
amount owed on the loan.

§ 674.49
(6) In opposing a request for a determination of dischargeability, the institution may compromise a portion of
the amount owed on the loan if it reasonably determines that the compromise is necessary in order to obtain
a judgment on the loan.
(d) Request for determination of nondischargeability. The institution may
file a complaint for a determination
that a loan obligation is not dischargeable and for judgment on the loan if
the institution would have been required under paragraph (c) of this section to oppose a request for a determination of dischargeability with regard to that loan.
(e) Chapter 13 repayment plan. (1) The
institution shall follow the procedures
in this paragraph in response to a repayment plan proposed by a borrower
who has filed for relief under chapter 13
of the Bankruptcy Code.
(2) The institution is not required to
respond to a proposed repayment plan,
if—
(i) The borrower proposes under the
repayment plan to repay all principal,
interest, late charges and collection
costs on the loan; or
(ii) The repayment plan makes no
provision with regard either to the
loan obligation or to general unsecured
claims.
(3)(i) If the borrower proposes under
the repayment plan to repay less than
the total amount owed on the loan, the
institution shall determine from its
own records and court documents—
(A) The amount of the loan obligation dischargeable under the plan by
deducting the total payments on the
loan proposed under the plan from the
total amount owed;
(B) Whether the plan or the classification of the loan obligation under
the proposed plan meets the requirements of section 1325 of the Code; and
(C) Whether grounds exist under 11
U.S.C. 1307 to move for conversion or
dismissal of the chapter 13 case.
(ii) If the institution reasonably expects that costs of the appropriate actions will not exceed one-third of the
dischargeable loan debt, the institution
shall—
(A) Object to confirmation of a proposed plan that does not meet the requirements of 11 U.S.C. 1325; and

669

VerDate Mar<15>2010

08:05 Sep 07, 2010

Jkt 220135

PO 00000

Frm 00679

Fmt 8010

Sfmt 8010

Y:\SGML\220135.XXX

220135

erowe on DSK5CLS3C1PROD with CFR

§ 674.50

34 CFR Ch. VI (7–1–10 Edition)

(B) Move to dismiss or convert a case
where grounds can be established under
11 U.S.C. 1307.
(4)(i) The institution must monitor
the borrower’s compliance with the requirements of the plan confirmed by
the court. If the institution determines
that the debtor has not made the payments required under the plan, or has
filed a request for a ‘‘hardship discharge’’ under 11 U.S.C. 1328(b), the institution must determine from its own
records and information derived from
documents filed with the court—
(A) Whether grounds exist under 11
U.S.C. 1307 to convert or dismiss the
case; and
(B) Whether the borrower has demonstrated entitlement to the ‘‘hardship
discharge’’ by meeting the requirements of 11 U.S.C. 1328(b).
(ii) If the institution reasonably expects that costs of the appropriate actions, when added to the costs already
incurred in taking actions authorized
under this section, will not exceed onethird of the dischargeable loan debt,
the institution shall—
(A) Move to dismiss or convert a case
where grounds can be established under
11 U.S.C. 1307; or
(B) Oppose the requested discharge
where the debtor has not demonstrated
that the requirements of 11 U.S.C.
1328(b) are met.
(f) Resumption of collection from the
borrower. The institution shall resume
billing and collection action prescribed
in this subpart after—
(1) The borrower’s petition for relief
in bankruptcy has been dismissed;
(2) The borrower has received a discharge under 11 U.S.C. 727, 11 U.S.C.
1141, or 11 U.S.C. 1228, unless—
(i) The court has found that repayment of the loan would impose an
undue hardship on the borrower and
the dependents of the borrower; or
(ii)(A) The petition for relief was
filed before October 8, 1998;
(B) The loan entered the repayment
period more than seven years (excluding any applicable suspension of the repayment period as defined by 34 CFR
682.402(m), and
(C) The loan is not excepted from discharge under other applicable provisions of the Code; or

(3) The borrower has received a discharge under 11 U.S.C. 1328(a) or
1328(b), unless—
(i) The court has found that repayment of the loan would impose an
undue hardship on the borrower and
the dependents of the borrower; or
(ii)(A) The petition for relief was
filed before October 8, 1998;
(B) The loan entered the repayment
period more than seven years (excluding any application suspension of the
repayment period as defined by 34 CFR
682.402(m) before the filing of the petition; and
(C) The borrower’s plan approved in
the bankruptcy proceeding made some
provision with regard to either the
loan obligation or unsecured debts in
general.
(g) Termination of collection and writeoff. (1) An institution must terminate
all collection action and write off a
loan if it receives a general order of
discharge—
(i) In a bankruptcy in which the borrower filed for relief before October 8,
1998, if the loan entered the repayment
period more than seven years (exclusive of any applicable suspension of the
repayment period defined by 34 CFR
682.402(m)) from the date on which a petition for relief was filed; or
(ii) In any other case, a judgment
that repayment of the debt would constitute an undue hardship and that the
debt is therefore dischargeable.
(2) If an institution receives a repayment from a borrower after a loan has
been discharged, it must deposit that
payment in its Fund.
(Approved by the Office of Management and
Budget under control number 1845–0023)
(Authority: 20 U.S.C. 424, 1087cc)
[52 FR 45555, Nov. 30, 1987, as amended at 53
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21,
1992; 59 FR 1652, Jan. 12, 1994; 59 FR 61412,
Nov. 30, 1994; 64 FR 58313, Oct. 28, 1999; 65 FR
65614, Nov. 1, 2000]

§ 674.50 Assignment of defaulted loans
to the United States.
(a) An institution may submit a defaulted loan note to the Secretary for
assignment to the United States if—
(1) The institution has been unable to
collect on the loan despite complying
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