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(iii) If the Secretary determines that
the revocation of the institution’s provisional certification is unwarranted,
the Secretary’s notice informs the institution that the institution’s provisional certification is reinstated, effective on the date that the Secretary’s
original revocation notice was mailed,
for a specified period of time.
(5)(i) The mailing date of a notice of
revocation or a request for reconsideration of a revocation is the date evidenced on the original receipt of mailing from the U.S. Postal Service.
(ii) The date on which a request for
reconsideration of a revocation is submitted is—
(A) If the request was sent by a delivery service other than the U.S. Postal
Service, the date evidenced on the
original receipt by that service; and
(B) If the request was sent by facsimile transmission, the date that the
document is recorded as received by
facsimile equipment that receives the
transmission.
(Approved by the Office of Management and
Budget under control number 1845–0537)
(Authority: 20 U.S.C. 1099c and E.O. 12549 (3
CFR, 1989 Comp., p. 189) and E.O. 12689 (3
CFR, 1989 Comp., p. 235))
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[59 FR 22424, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 60 FR 34431, June 30,
1995; 62 FR 62876, Nov. 25, 1997; 63 FR 40623,
July 29, 1998; 64 FR 58617, Oct. 29, 1999; 65 FR
65675, Nov. 1, 2000; 74 FR 55934, Oct. 29, 2009]

§ 668.14 Program participation agreement.
(a)(1) An institution may participate
in any Title IV, HEA program, other
than the LEAP and NEISP programs,
only if the institution enters into a
written program participation agreement with the Secretary, on a form approved by the Secretary. A program
participation agreement conditions the
initial and continued participation of
an eligible institution in any Title IV,
HEA program upon compliance with
the provisions of this part, the individual program regulations, and any
additional conditions specified in the
program participation agreement that
the Secretary requires the institution
to meet.
(2) An institution’s program participation agreement applies to each
branch campus and other location of

the institution that meets the applicable requirements of this part unless
otherwise specified by the Secretary.
(b) By entering into a program participation agreement, an institution
agrees that—
(1) It will comply with all statutory
provisions of or applicable to Title IV
of the HEA, all applicable regulatory
provisions prescribed under that statutory authority, and all applicable special arrangements, agreements, and
limitations entered into under the authority of statutes applicable to Title
IV of the HEA, including the requirement that the institution will use
funds it receives under any Title IV,
HEA program and any interest or other
earnings thereon, solely for the purposes specified in and in accordance
with that program;
(2) As a fiduciary responsible for administering Federal funds, if the institution is permitted to request funds
under a Title IV, HEA program advance payment method, the institution
will time its requests for funds under
the program to meet the institution’s
immediate Title IV, HEA program
needs;
(3) It will not request from or charge
any student a fee for processing or handling any application, form, or data required to determine a student’s eligibility for, and amount of, Title IV,
HEA program assistance;
(4) It will establish and maintain
such administrative and fiscal procedures and records as may be necessary
to ensure proper and efficient administration of funds received from the Secretary or from students under the Title
IV, HEA programs, together with assurances that the institution will provide, upon request and in a timely
manner, information relating to the
administrative capability and financial
responsibility of the institution to—
(i) The Secretary;
(ii) A guaranty agency, as defined in
34 CFR part 682, that guarantees loans
made under the Federal Stafford Loan
and Federal PLUS programs for attendance at the institution or any of
the institution’s branch campuses or
other locations;
(iii) The nationally recognized accrediting agency that accredits or
preaccredits the institution or any of
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the institution’s branch campuses,
other locations, or educational programs;
(iv) The State agency that legally authorizes the institution and any branch
campus or other location of the institution to provide postsecondary education; and
(v) In the case of a public postsecondary vocational educational institution that is approved by a State agency
recognized for the approval of public
postsecondary vocational education,
that State agency;
(5) It will comply with the provisions
of § 668.15 relating to factors of financial responsibility;
(6) It will comply with the provisions
of § 668.16 relating to standards of administrative capability;
(7) It will submit reports to the Secretary and, in the case of an institution participating in the Federal Stafford Loan, Federal PLUS, or the Federal Perkins Loan Program, to holders
of loans made to the institution’s students under that program at such
times and containing such information
as the Secretary may reasonably require to carry out the purpose of the
Title IV, HEA programs;
(8) It will not provide any statement
to any student or certification to any
lender in the case of an FFEL Program
loan, or origination record to the Secretary in the case of a Direct Loan Program loan that qualifies the student or
parent for a loan or loans in excess of
the amount that the student or parent
is eligible to borrow in accordance with
sections 425(a), 428(a)(2), 428(b)(1)(A)
and (B), 428B, 428H, and 455(a) of the
HEA;
(9) It will comply with the requirements of subpart D of this part concerning institutional and financial assistance information for students and
prospective students;
(10) In the case of an institution that
advertises job placement rates as a
means of attracting students to enroll
in the institution, it will make available to prospective students, at or before the time that those students apply
for enrollment—
(i) The most recent available data
concerning
employment
statistics,
graduation statistics, and any other information necessary to substantiate
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the truthfulness of the advertisements;
and
(ii) Relevant State licensing requirements of the State in which the institution is located for any job for which
an educational program offered by the
institution is designed to prepare those
prospective students;
(11) In the case of an institution participating in the FFEL program, the
institution will inform all eligible borrowers, as defined in 34 CFR part 682,
enrolled in the institution about the
availability and eligibility of those
borrowers for State grant assistance
from the State in which the institution
is located, and will inform borrowers
from another State of the source of further information concerning State
grant assistance from that State;
(12) It will provide the certifications
described in paragraph (c) of this section;
(13) In the case of an institution
whose students receive financial assistance pursuant to section 484(d) of the
HEA, the institution will make available to those students a program proven successful in assisting students in
obtaining the recognized equivalent of
a high school diploma;
(14) It will not deny any form of Federal financial aid to any eligible student solely on the grounds that the
student is participating in a program
of study abroad approved for credit by
the institution;
(15)(i) Except as provided under paragraph (b)(15)(ii) of this section, the institution will use a default management plan approved by the Secretary
with regard to its administration of
the FFEL or Direct Loan programs, or
both for at least the first two years of
its participation in those programs, if
the institution—
(A) Is participating in the FFEL or
Direct Loan programs for the first
time; or
(B) Is an institution that has undergone a change of ownership that results in a change in control and is participating in the FFEL or Direct Loan
programs.
(ii) The institution does not have to
use an approved default management
plan if—
(A) The institution, including its
main campus and any branch campus,

443

VerDate Mar<15>2010

08:05 Sep 07, 2010

Jkt 220135

PO 00000

Frm 00453

Fmt 8010

Sfmt 8010

Y:\SGML\220135.XXX

220135

erowe on DSK5CLS3C1PROD with CFR

§ 668.14

34 CFR Ch. VI (7–1–10 Edition)

does not have a cohort default rate in
excess of 10 percent; and
(B) The owner of the institution does
not own and has not owned any other
institution that had a cohort default
rate in excess of 10 percent while that
owner owned the institution.
(16) For a proprietary institution, the
institution will derive at least 10 percent of its revenues for each fiscal year
from sources other than Title IV, HEA
program funds, as provided in § 668.28(a)
and (b), or be subject to sanctions described in § 668.28(c);
(17) The Secretary, guaranty agencies
and lenders as defined in 34 CFR part
682, nationally recognized accrediting
agencies, the Secretary of Veterans Affairs, State agencies recognized under
34 CFR part 603 for the approval of public postsecondary vocational education, and State agencies that legally
authorize institutions and branch campuses or other locations of institutions
to provide postsecondary education,
have the authority to share with each
other any information pertaining to
the institution’s eligibility for or participation in the Title IV, HEA programs or any information on fraud and
abuse;
(18) It will not knowingly—
(i) Employ in a capacity that involves the administration of the Title
IV, HEA programs or the receipt of
funds under those programs, an individual who has been convicted of, or
has pled nolo contendere or guilty to, a
crime involving the acquisition, use, or
expenditure of Federal, State, or local
government funds, or has been administratively or judicially determined to
have committed fraud or any other material violation of law involving Federal, State, or local government funds;
(ii) Contract with an institution or
third-party servicer that has been terminated under section 432 of the HEA
for a reason involving the acquisition,
use, or expenditure of Federal, State,
or local government funds, or that has
been administratively or judicially determined to have committed fraud or
any other material violation of law involving Federal, State, or local government funds; or
(iii) Contract with or employ any individual, agency, or organization that

has been, or whose officers or employees have been—
(A) Convicted of, or pled nolo
contendere or guilty to, a crime involving the acquisition, use, or expenditure
of Federal, State, or local government
funds; or
(B) Administratively or judicially determined to have committed fraud or
any other material violation of law involving Federal, State, or local government funds;
(19) It will complete, in a timely
manner and to the satisfaction of the
Secretary, surveys conducted as a part
of the Integrated Postsecondary Education Data System (IPEDS) or any
other Federal collection effort, as designated by the Secretary, regarding
data on postsecondary institutions;
(20) In the case of an institution that
is co-educational and has an intercollegiate athletic program, it will comply
with the provisions of § 668.48;
(21) It will not impose any penalty,
including, but not limited to, the assessment of late fees, the denial of access to classes, libraries, or other institutional facilities, or the requirement
that the student borrow additional
funds for which interest or other
charges are assessed, on any student
because of the student’s inability to
meet his or her financial obligations to
the institution as a result of the delayed disbursement of the proceeds of a
Title IV, HEA program loan due to
compliance with statutory and regulatory requirements of or applicable to
the Title IV, HEA programs, or delays
attributable to the institution;
(22)(i) It will not provide any commission, bonus, or other incentive payment based directly or indirectly upon
success in securing enrollments or financial aid to any person or entity engaged in any student recruiting or admission activities or in making decisions regarding the awarding of title
IV, HEA program funds, except that
this limitation does not apply to the
recruitment of foreign students residing in foreign countries who are not eligible to receive title IV, HEA program
funds.
(ii) Activities and arrangements that
an institution may carry out without
violating the provisions of paragraph
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(b)(22)(i) of this section include, but are
not limited to:
(A) The payment of fixed compensation, such as a fixed annual salary or a
fixed hourly wage, as long as that compensation is not adjusted up or down
more than twice during any twelve
month period, and any adjustment is
not based solely on the number of students recruited, admitted, enrolled, or
awarded financial aid. For this purpose, an increase in fixed compensation
resulting from a cost of living increase
that is paid to all or substantially all
full-time employees is not considered
an adjustment.
(B) Compensation to recruiters based
upon their recruitment of students who
enroll only in programs that are not eligible for title IV, HEA program funds.
(C) Compensation to recruiters who
arrange contracts between the institution and an employer under which the
employer’s employees enroll in the institution, and the employer pays, directly or by reimbursement, 50 percent
or more of the tuition and fees charged
to its employees; provided that the
compensation is not based upon the
number of employees who enroll in the
institution, or the revenue they generate, and the recruiters have no contact with the employees.
(D) Compensation paid as part of a
profit-sharing or bonus plan, as long as
those payments are substantially the
same amount or the same percentage
of salary or wages, and made to all or
substantially all of the institution’s
full-time professional and administrative staff. Such payments can be limited to all, or substantially all of the
full-time employees at one or more organizational level at the institution,
except that an organizational level
may not consist predominantly of recruiters, admissions staff, or financial
aid staff.
(E) Compensation that is based upon
students successfully completing their
educational programs, or one academic
year of their educational programs,
whichever is shorter. For this purpose,
successful completion of an academic
year means that the student has
earned at least 24 semester or trimester credit hours or 36 quarter credit
hours, or has successfully completed at

§ 668.14
least 900 clock hours of instruction at
the institution.
(F) Compensation paid to employees
who perform clerical ‘‘pre-enrollment’’
activities, such as answering telephone
calls, referring inquiries, or distributing institutional materials.
(G) Compensation to managerial or
supervisory employees who do not directly manage or supervise employees
who are directly involved in recruiting
or admissions activities, or the awarding of title IV, HEA program funds.
(H) The awarding of token gifts to
the institution’s students or alumni,
provided that the gifts are not in the
form of money, no more than one gift
is provided annually to an individual,
and the cost of the gift is not more
than $100.
(I) Profit distributions proportionately based upon an individual’s ownership interest in the institution.
(J) Compensation paid for Internetbased recruitment and admission activities that provide information about
the institution to prospective students,
refer prospective students to the institution, or permit prospective students
to apply for admission on-line.
(K) Payments to third parties, including tuition sharing arrangements,
that deliver various services to the institution, provided that none of the
services involve recruiting or admission activities, or the awarding of title
IV, HEA program funds.
(L) Payments to third parties, including tuition sharing arrangements,
that deliver various services to the institution, even if one of the services involves recruiting or admission activities or the awarding of title IV, HEA
program funds, provided that the individuals performing the recruitment or
admission activities, or the awarding
of title IV, HEA program funds, are not
compensated in a manner that would
be impermissible under paragraph
(b)(22) of this section.
(23) It will meet the requirements established pursuant to part H of Title
IV of the HEA by the Secretary and nationally recognized accrediting agencies;
(24) It will comply with the requirements of § 668.22;
(25) It is liable for all—
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(i) Improperly spent or unspent funds
received under the Title IV, HEA programs, including any funds administered by a third-party servicer; and
(ii) Returns of title IV, HEA program
funds that the institution or its
servicer may be required to make;
(26) If the stated objectives of an educational program of the institution are
to prepare a student for gainful employment in a recognized occupation,
the institution will—
(i) Demonstrate a reasonable relationship between the length of the program and entry level requirements for
the recognized occupation for which
the program prepares the student. The
Secretary considers the relationship to
be reasonable if the number of clock
hours provided in the program does not
exceed by more than 50 percent the
minimum number of clock hours required for training in the recognized
occupation for which the program prepares the student, as established by the
State in which the program is offered,
if the State has established such a requirement, or as established by any
Federal agency; and
(ii) Establish the need for the training for the student to obtain employment in the recognized occupation for
which the program prepares the student.
(27) In the case of an institution participating in a Title IV, HEA loan program, the institution—
(i) Will develop, publish, administer,
and enforce a code of conduct with respect to loans made, insured or guaranteed under the Title IV, HEA loan programs in accordance with 34 CFR
601.21; and
(ii) Must inform its officers, employees, and agents with responsibilities
with respect to loans made, insured or
guaranteed under the Title IV, HEA
loan programs annually of the provisions of the code required under paragraph (b)(27) of this section;
(28) For any year in which the institution has a preferred lender arrangement (as defined in 34 CFR 601.2(b)), it
will at least annually compile, maintain, and make available for students
attending the institution, and the families of such students, a list in print or
other medium, of the specific lenders
for loans made, insured, or guaranteed

under title IV of the HEA or private
education loans that the institution
recommends, promotes, or endorses in
accordance with such preferred lender
arrangement. In making such a list,
the institution must comply with the
requirements in 34 CFR 682.212(h) and
34 CFR 601.10;
(29)(i) It will, upon the request of an
enrolled or admitted student who is an
applicant for a private education loan
(as defined in 34 CFR 601.2(b)), provide
to the applicant the self-certification
form required under 34 CFR 601.11(d)
and the information required to complete the form, to the extent the institution possesses such information, including—
(A) The applicant’s cost of attendance at the institution, as determined
by the institution under part F of title
IV of the HEA;
(B) The applicant’s estimated financial assistance, including amounts of
financial assistance used to replace the
expected family contribution as determined by the institution in accordance
with title IV, for students who have
completed the Free Application for
Federal Student Aid; and
(C) The difference between the
amounts under paragraphs (b)(29)(i)(A)
and (29)(i)(B) of this section, as applicable.
(ii) It will, upon the request of the
applicant, discuss with the applicant
the availability of Federal, State, and
institutional student financial aid;
(30) The institution—
(i) Has developed and implemented
written plans to effectively combat the
unauthorized distribution of copyrighted material by users of the institution’s network, without unduly
interfering with educational and research use of the network, that include—
(A) The use of one or more technology-based deterrents;
(B) Mechanisms for educating and informing its community about appropriate versus inappropriate use of copyrighted material, including that described in § 668.43(a)(10);
(C) Procedures for handling unauthorized distribution of copyrighted
material, including disciplinary procedures; and
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(D) Procedures for periodically reviewing the effectiveness of the plans
to combat the unauthorized distribution of copyrighted materials by users
of the institution’s network using relevant assessment criteria. No particular technology measures are favored or required for inclusion in an institution’s plans, and each institution
retains the authority to determine
what its particular plans for compliance with paragraph (b)(30) of this section will be, including those that prohibit content monitoring; and
(ii) Will, in consultation with the
chief technology officer or other designated officer of the institution—
(A) Periodically review the legal alternatives for downloading or otherwise acquiring copyrighted material;
(B) Make available the results of the
review in paragraph (b)(30)(ii)(A) of
this section to its students through a
Web site or other means; and
(C) To the extent practicable, offer
legal alternatives for downloading or
otherwise acquiring copyrighted material, as determined by the institution;
and
(31) The institution will submit a
teach-out plan to its accrediting agency in compliance with 34 CFR 602.24(c),
and the standards of the institution’s
accrediting agency upon the occurrence of any of the following events:
(i) The Secretary initiates the limitation, suspension, or termination of
the participation of an institution in
any Title IV, HEA program under 34
CFR 600.41 or subpart G of this part or
initiates an emergency action under
§ 668.83.
(ii) The institution’s accrediting
agency acts to withdraw, terminate, or
suspend
the
accreditation
or
preaccreditation of the institution.
(iii) The institution’s State licensing
or authorizing agency revokes the institution’s license or legal authorization to provide an educational program.
(iv) The institution intends to close a
location that provides 100 percent of at
least one program.
(v) The institution otherwise intends
to cease operations.
(c) In order to participate in any
Title IV, HEA program (other than the
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LEAP and NEISP programs), the institution must certify that it—
(1) Has in operation a drug abuse prevention program that the institution
has determined to be accessible to any
officer, employee, or student at the institution; and
(2)(i) Has established a campus security policy in accordance with section
485(f) of the HEA; and
(ii) Has complied with the disclosure
requirements of § 668.47 as required by
section 485(f) of the HEA.
(d)(1) The institution, if located in a
State to which section 4(b) of the National Voter Registration Act (42
U.S.C. 1973gg–2(b)) does not apply, will
make a good faith effort to distribute a
mail voter registration form, requested
and received from the State, to each
student enrolled in a degree or certificate program and physically in attendance at the institution, and to make
those forms widely available to students at the institution.
(2) The institution must request the
forms from the State 120 days prior to
the deadline for registering to vote
within the State. If an institution has
not received a sufficient quantity of
forms to fulfill this section from the
State within 60 days prior to the deadline for registering to vote in the
State, the institution is not liable for
not meeting the requirements of this
section during that election year.
(3) This paragraph applies to elections as defined in section 301(1) of the
Federal Election Campaign Act of 1971
(2 U.S.C. 431(1)), and includes the election for Governor or other chief executive within such State.
(e)(1) A program participation agreement becomes effective on the date
that the Secretary signs the agreement.
(2) A new program participation
agreement supersedes any prior program participation agreement between
the Secretary and the institution.
(f)(1) Except as provided in paragraphs (g) and (h) of this section, the
Secretary terminates a program participation agreement through the proceedings in subpart G of this part.
(2) An institution may terminate a
program participation agreement.
(3) If the Secretary or the institution
terminates a program participation
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agreement under paragraph (f) of this
section, the Secretary establishes the
termination date.
(g) An institution’s program participation agreement automatically expires on the date that—
(1) The institution changes ownership
that results in a change in control as
determined by the Secretary under 34
CFR part 600; or
(2) The institution’s participation
ends under the provisions of § 668.26(a)
(1), (2), (4), or (7).
(h) An institution’s program participation agreement no longer applies to
or covers a location of the institution
as of the date on which that location
ceases to be a part of the participating
institution.
(Approved by the Office of Management and
Budget under control number 1845–0022)
(Authority: 20 U.S.C. 1085, 1088, 1091, 1092,
1094, 1099a-3, 1099c, and 1141)
[59 FR 22425, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 63 FR 40623, July 29,
1998; 64 FR 58617, Oct. 29, 1999; 64 FR 59038,
Nov. 1, 1999; 65 FR 38729, June 22, 2000; 65 FR
65637, Nov. 1, 2000; 67 FR 67072, Nov. 1, 2002; 73
FR 35492, June 23, 2008; 74 FR 55648, Oct. 28,
2009; 74 FR 55934, Oct. 29, 2009]
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§ 668.15 Factors of financial responsibility.
(a) General. To begin and to continue
to participate in any Title IV, HEA
program, an institution must demonstrate to the Secretary that the institution is financially responsible
under the requirements established in
this section.
(b) General standards of financial responsibility. In general, the Secretary
considers an institution to be financially responsible only if it—
(1) Is providing the services described
in its official publications and statements;
(2) Is providing the administrative resources necessary to comply with the
requirements of this subpart;
(3) Is meeting all of its financial obligations, including but not limited to—
(i) Refunds that it is required to
make; and
(ii) Repayments to the Secretary for
liabilities and debts incurred in programs administered by the Secretary;

(4) Is current in its debt payments.
The institution is not considered current in its debt payments if—
(i) The institution is in violation of
any existing loan agreement at its fiscal year end, as disclosed in a note to
its audited financial statement; or
(ii) the institution fails to make a
payment in accordance with existing
debt obligations for more than 120
days, and at least one creditor has filed
suit to recover those funds;
(5) Except as provided in paragraph
(d) of this section, in accordance with
procedures established by the Secretary, submits to the Secretary an irrevocable letter of credit, acceptable
and payable to the Secretary equal to
25 percent of the total dollar amount of
Title IV, HEA program refunds paid by
the institution in the previous fiscal
year;
(6) Has not had, as part of the audit
report for the institution’s most recently completed fiscal year—
(i) A statement by the accountant expressing substantial doubt about the
institution’s ability to continue as a
going concern; or
(ii) A disclaimed or adverse opinion
by the accountant;
(7) For a for-profit institution—
(i)(A) Demonstrates at the end of its
latest fiscal year, an acid test ratio of
at least 1:1. For purposes of this section, the acid test ratio shall be calculated by adding cash and cash
equivalents to current accounts receivable and dividing the sum by total current liabilities. The calculation of the
acid test ratio shall exclude all unsecured or uncollateralized related party
receivables;
(B) Has not had operating losses in
either or both of its two latest fiscal
years that in sum result in a decrease
in tangible net worth in excess of 10
percent of the institution’s tangible
net worth at the beginning of the first
year of the two-year period. The Secretary may calculate an operating loss
for an institution by excluding from
net income: extraordinary gains or
losses; income or losses from discontinued operations; prior period adjustment; and, the cumulative effect of
changes in accounting principle. For
purposes of this section, the calculation of tangible net worth shall exclude
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