Ofc. of Postsecondary Educ., Education
terms of § 668.116 (e) and (f) to occur no
later than 120 days from the date that
the hearing official notifies the institution or servicer.
(Authority: 20 U.S.C. 1094)
[59 FR 22452, Apr. 29, 1994]

§ 668.115

Prehearing conference.

(a) In the event that the hearing official considers a prehearing conference
necessary, he may convene a prehearing conference.
(b) The purpose of a prehearing conference is to allow the parties to settle
or narrow the dispute. A prehearing
conference consists of—
(1) A telephone conference call;
(2) An informal meeting of the parties with the hearing official; or
(3) The submission and exchange of
written materials by the parties.
(c) All prehearing conferences requiring appearances by the parties shall
take place in the Washington, D.C.
metropolitan area.
(Authority: 20 U.S.C. 1094)
[52 FR 30115, Aug. 12, 1987, correctly designated at 52 FR 46354, Dec. 7, 1987, as amended at 57 FR 47753, Oct. 19, 1992]
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§ 668.116

Hearing.

(a) A hearing is a process conducted
by the hearing official whereby an orderly presentation of arguments and
evidence is made by the parties.
(b) The hearing process consists of
the submission of written briefs to the
hearing official by the institution or
third-party servicer, as applicable, and
by the designated department official,
unless the hearing official determines,
under paragraph (g) of this section,
that an oral hearing is also necessary.
(c) Each party shall provide a copy of
its brief and any accompanying materials to the opposing party simultaneously with the filing of its brief and
materials with the hearing official.
(d) An institution or third-party
servicer requesting review of the final
audit determination or final program
review determination issued by the
designated department official shall
have the burden of proving the following matters, as applicable:
(1) That expenditures questioned or
disallowed were proper.

§ 668.116
(2) That the institution or servicer
complied with program requirements.
(e)(1) A party may submit as evidence
to the hearing official only materials
within one or more of the following
categories:
(i) Department of Education audit reports and audit work papers for audits
performed by the department’s Office
of Inspector General.
(ii) In the case of an institution, institutional audit work papers, records,
and other materials, if the institution
provided those work papers, records, or
materials to the Department of Education no later than the date by which
the institution was required to file its
request for review in accordance with
§ 668.113.
(iii) In the case of a third-party
servicer, the servicer’s audit work papers and the records and other materials of the servicer or any institution
that contracts with the servicer, if the
servicer provided those work papers,
records, or materials to the Department of Education no later than the
date that the servicer was required to
file the request for review under
§ 668.113.
(iv) Department of Education program review reports and work papers
for program reviews.
(v) Institutional or servicer records
and other materials (including records
and other materials of any institution
that contracts with the servicer) provided to the Department of Education
in response to a program review, if the
records or materials were provided to
the Department of Education by the institution or servicer no later than the
date by which the institution or
servicer was required to file its request
for review in accordance with § 668.113.
(vi) Other Department of Education
records and materials if the records
and materials were provided to the
hearing official no later than 30 days
after the institution’s or servicer’s filing of its request for review.
(2) A party desiring to submit as evidence any materials described in paragraph (e)(1) of this section shall submit
that evidence with its initial brief.
(f) The hearing official accepts only
evidence that is both admissible and
timely under the terms of paragraph
(e) of this section, and relevant and
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§ 668.117

34 CFR Ch. VI (7–1–10 Edition)

material to the appeal. Examples of
evidence that shall be deemed irrelevant and immaterial except upon a
clear showing of probative value respecting the matters described in paragraph (d) of this section include—
(1) Evidence relating to a period of
time other than the period of time covered by the audit or program review;
(2) Evidence relating to an audit or
program review of an institution or
third-party servicer other than the institution or servicer bringing the appeal, or the resolution thereof; and
(3) Evidence relating to the current
practice of the institution or servicer
bringing the appeal in the program
areas at issue in the appeal.
(g)(1) The hearing official may schedule an oral argument if he or she determines that an oral argument is necessary to clarify the issues and the positions of the parties as presented in
the parties’ written submissions.
(2) In the event that an oral argument is conducted, the designated department official makes a transcribed
record of the proceedings and makes
one copy of that record available to
each of the parties to the proceeding.
(h) Any oral argument shall take
place in the Washington, DC metropolitan area.
(i) Either party may be represented
by counsel.

(2) Setting time limits for oral arguments and the submission of briefs.
(3) Terminating the hearing process
and issuing a decision against a party
if that party does not meet time limits
established by the hearing official.
(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—
(1) Waive applicable statutes and regulations; or
(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec.
7, 1987, as amended at 57 FR 47753, Oct. 19,
1992; 59 FR 22452, Apr. 29, 1994; 59 FR 61186,
Nov. 29, 1994]

[52 FR 30115, Aug. 12, 1987, correctly designated at 52 FR 46354, Dec. 7, 1987, as amended at 57 FR 47753, Oct. 19, 1992]

§ 668.117 Authority and responsibilities of the hearing official.
(a) The hearing official regulates the
course of the proceedings and the conduct of the parties following a request
for review and takes all steps necessary
to conduct fair and impartial proceedings.
(b) The hearing official is not authorized to issue subpoenas or compel discovery as provided for in the Federal
Rules of Civil Procedure.
(c) The hearing official shall take
whatever measures are appropriate to
expedite the proceedings. These measures may include, but are not limited
to, one or more of the following:
(1) Scheduling of conferences.

(Authority: 20 U.S.C. 1094)
[52 FR 30115, Aug. 12, 1987, correctly designated at 52 FR 46354, Dec. 7, 1987, as amended at 57 FR 47753, Oct. 19, 1992]

§ 668.118 Decision of the hearing official.
(a) Upon review of the parties’ written submissions and termination of the
oral argument if one is held, the hearing official issues a written decision.
(b) The hearing official’s decision
states and explains whether the final
audit determination or final program
review determination issued by the
designated ED official was supportable,
in whole or in part.
(c) The hearing official bases any
findings of fact only on evidence properly presented before him, on matters
given official notice, or on facts stipulated to by the parties.

§ 668.119 Appeal to the Secretary.
(a) Within 30 days of its receipt of the
initial decision of the hearing official,
a party wishing to appeal the decision
shall submit a brief or other written
material to the Secretary explaining
why the decision of the hearing official
should be overturned or modified.
(b) The party appealing the initial
decision shall, simultaneously with its
filing of the appeal, provide the opposing party with a copy of its brief or
other written material.
(c) In its brief to the Secretary, the
party appealing the initial decision
may submit proposed findings of fact
or conclusions of law. However, the
proposed findings of fact must be supported by—
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