Ofc. of Elem. & Secondary Ed., Education
educational services. ‘‘Local tax revenues’’ include the proceeds of ad valorem taxes, sales and use taxes, income
taxes and other taxes. Where a State
funding formula requires a local contribution equivalent to a specified mill
tax levy on taxable real or personal
property or both, ‘‘local tax revenues’’
include any revenues recognized by the
State as satisfying that local contribution requirement.
Local tax revenues covered under a
State equalization program means ‘‘local
tax revenues’’ as defined in paragraph
(c) of this section contributed to or
taken into consideration in a State aid
program subject to a determination
under this subpart, but excluding all
revenues from State and Federal
sources.
Revenue means an addition to assets
that does not increase any liability,
does not represent the recovery of an
expenditure, does not represent the
cancellation of certain liabilities without a corresponding increase in other
liabilities or a decrease in assets, and
does not represent a contribution of
fund capital in food service or pupil activity funds. Furthermore, the term
‘‘revenue’’ includes only revenue for
current expenditures.
State aid means any contribution, no
repayment for which is expected, made
by a State to or on behalf of LEAs
within the State for current expenditures for the provision of free public
education.
Total local tax revenues means all
‘‘local tax revenues’’ as defined in paragraph (c) of this section, including tax
revenues for education programs for
children needing special services, vocational education, transportation, and
the like during the period in question
but excluding all revenues from State
and Federal sources.
(Authority: 20 U.S.C. 7709)
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[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]

§ 222.162 What
disparity
standard
must a State meet in order to be
certified and how are disparities in
current expenditures or revenues
per pupil measured?
(a) Percentage disparity limitation. The
Secretary considers that a State aid
program equalizes expenditures if the

§ 222.162

disparity in the amount of current expenditures or revenues per pupil for
free public education among LEAs in
the State is no more than 25 percent.
In determining the disparity percentage, the Secretary disregards LEAs
with per pupil expenditures or revenues
above the 95th or below the 5th percentile of those expenditures or revenues in the State. The method for calculating the percentage of disparity in
a State is in the appendix to this subpart.
(b)(1) Weighted average disparity for
different grade level groups. If a State requests it, the Secretary will make separate disparity computations for different groups of LEAs in the State that
have similar grade levels of instruction.
(2) In those cases, the weighted average disparity for all groups, based on
the proportionate number of pupils in
each group, may not be more than the
percentage provided in paragraph (a) of
this section. The method for calculating the weighted average disparity
percentage is set out in the appendix to
this subpart.
(c) Per pupil figure computations. In
calculating the current expenditures or
revenue disparities under this section,
computations of per pupil figures are
made on one of the following bases:
(1) The per pupil amount of current
expenditures or revenue for an LEA is
computed on the basis of the total
number of pupils receiving free public
education in the schools of the agency.
The total number of pupils is determined in accordance with whatever
standard measurement of pupil count
is used in the State.
(2) If a State aid program uses
‘‘weighted pupil,’’ ‘‘classroom,’’ ‘‘instructional unit,’’ or another designated measure of need in determining allocations of State aid to take
account of special cost differentials,
the computation of per pupil revenue
or current expenditures may be made
on those bases. The two allowable categories of special cost differentials
are—
(i) Those associated with pupils having special educational needs, such as
children with disabilities, economically disadvantaged children, non-
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English speaking children, and gifted
and talented children; and
(ii) Those associated with particular
types of LEAs such as those affected by
geographical isolation, sparsity or density of population, high cost of living,
or special socioeconomic characteristics within the area served by an LEA.
(d) Revenues and current expenditures
included in determinations. All revenues
or current expenditures must be included for each LEA in the State in determining the percentage of disparity
under paragraph (a) of this section.
(Authority: 20 U.S.C. 7709)
[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]

§ 222.163 What proportion of Impact
Aid funds may a State take into
consideration upon certification?
(a)
Provision
of
law.
Section
8009(d)(1)(B) provides that, upon certification by the Secretary, in allocating
State aid a State may consider as local
resources funds received under sections
8002 and 8003(b) (including hold harmless payments calculated under section
8003(e)) and Pub. L. 81–874 only in proportion to the share that local tax revenues covered under a State equalization program are of total local tax
revenues. Determinations of proportionality must be made on a case-bycase basis for each LEA affected and
not on the basis of a general rule to be
applied throughout a State.

jdjones on DSK8KYBLC1PROD with CFR

(Authority: 20 U.S.C. 7709)

(b) Computation of proportion. (1) In
computing the share that local tax revenues covered under a State equalization program are of total local tax
revenues for an LEA with respect to a
program qualifying under § 222.162, the
proportion is obtained by dividing the
amount of local tax revenues covered
under the equalization program by the
total local tax revenues attributable to
current expenditures for free public
education within that LEA.
(2) In cases where there are no local
tax revenues for current expenditures
and the State provides all of those revenues on behalf of the LEA, the State
may consider up to 100 percent of the

funds received under the Act by that
LEA in allocating State aid.
(Authority: 20 U.S.C. 7709(d)(1)(B))

(c) Application of proportion to Impact
Aid payments. Except as provided in
§ 222.161(a)(1)(ii) and (iii), the proportion established under this section (or
a lesser proportion) for any LEA receiving payments under sections 8002
and 8003(b) (including hold harmless
payments calculated under section
8003(e)) and Pub. L. 81–874 may be applied by a State to actual receipts of
those payments or payments under
Pub. L. 81–874.
(Authority: 20 U.S.C. 7709(d)(1)(B))

§ 222.164 What procedures does the
Secretary follow in making a determination under section 8009?
(a) Initiation. (1) A proceeding under
this subpart leading to a determination
by the Secretary under section 8009
may be initiated—
(i) By the State educational agency
(SEA) or other appropriate agency of
the State;
(ii) By an LEA; or
(iii) By the Secretary, if the Secretary has reason to believe that the
State’s action is in violation of section
8009.
(2) Whenever a proceeding under this
subpart is initiated, the party initiating the proceeding shall give adequate notice to the State and all LEAs
in the State and provide them with a
complete copy of the submission initiating the proceeding. In addition, the
party initiating the proceeding shall
notify the State and all LEAs in the
State of their right to request from the
Secretary, within 30 days of the initiation of a proceeding, the opportunity
to present their views to the Secretary
before the Secretary makes a determination.
(b) Submission. (1) A submission by a
State or LEA under this section must
be made in the manner requested by
the Secretary and must contain the information and assurances as may be required by the Secretary in order to
reach a determination under section
8009 and this subpart.
(2)(i) A State in a submission shall—
(A) Demonstrate how its State aid
program comports with § 222.162; and
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