Office of Investment Security, Treasury
Example 8. Limited Partnership A comprises two limited partners, each of which
holds 49 percent of the interest in the partnership, and a general partner, which holds
two percent of the interest. The general
partner has sole authority to determine, direct, and decide important matters affecting
the partnership and a fund operated by the
partnership. The general partner alone controls Limited Partnership A and the fund.
Example 9. Same facts as in Example 8, except that each of the limited partners has
the authority to veto major investments proposed by the general partner and to choose
the fund’s representatives on the boards of
the fund’s portfolio companies. The general
partner and the limited partners each have
control over Limited Partnership A and the
fund.
NOTE TO § 800.204: See § 800.302(b) regarding
the Committee’s treatment of transactions
in which a foreign person holds or acquires
ten percent or less of the outstanding voting
interest in a U.S. business solely for the purpose of passive investment.

§ 800.205

Conversion.

The term conversion means the exercise of a right inherent in the ownership or holding of particular financial
instruments to exchange any such instruments for voting instruments.
§ 800.206 Convertible
ment.

voting

instru-

The term convertible voting instrument
means a financial instrument that currently does not entitle its owner or
holder to voting rights but is convertible into a voting instrument.
§ 800.207

Covered transaction.

The term covered transaction means
any transaction that is proposed or
pending after August 23, 1988, by or
with any foreign person, which could
result in control of a U.S. business by
a foreign person.
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§ 800.208

Critical infrastructure.

The term critical infrastructure means,
in the context of a particular covered
transaction, a system or asset, whether
physical or virtual, so vital to the
United States that the incapacity or
destruction of the particular system or
asset of the entity over which control
is acquired pursuant to that covered
transaction would have a debilitating
impact on national security.

§ 800.211
§ 800.209

Critical technologies.

The term critical technologies means:
(a) Defense articles or defense services covered by the United States Munitions List (USML), which is set forth
in the International Traffic in Arms
Regulations (ITAR) (22 CFR parts 120–
130);
(b) Those items specified on the Commerce Control List (CCL) set forth in
Supplement No. 1 to part 774 of the Export
Administration
Regulations
(EAR) (15 CFR parts 730–774) that are
controlled pursuant to multilateral regimes (i.e., for reasons of national security, chemical and biological weapons proliferation, nuclear nonproliferation, or missile technology), as well as
those that are controlled for reasons of
regional stability or surreptitious listening;
(c) Specially designed and prepared
nuclear equipment, parts and components, materials, software, and technology specified in the Assistance to
Foreign Atomic Energy Activities regulations (10 CFR part 810), and nuclear
facilities, equipment, and material
specified in the Export and Import of
Nuclear Equipment and Material regulations (10 CFR part 110); and
(d) Select agents and toxins specified
in the Select Agents and Toxins regulations (7 CFR part 331, 9 CFR part 121,
and 42 CFR part 73).
§ 800.210

Effective date.

The term effective date means December 22, 2008.
§ 800.211

Entity.

The term entity means any branch,
partnership, group or sub-group, association, estate, trust, corporation or
division of a corporation, or organization (whether or not organized under
the laws of any State or foreign state);
assets (whether or not organized as a
separate legal entity) operated by any
one of the foregoing as a business undertaking in a particular location or
for particular products or services; and
any government (including a foreign
national or subnational government,
the United States Government, a subnational government within the United

825

VerDate Mar<15>2010

11:47 Aug 09, 2010

Jkt 220123

PO 00000

Frm 00835

Fmt 8010

Sfmt 8010

Y:\SGML\220123.XXX

220123

§ 800.212

31 CFR Ch. VIII (7–1–10 Edition)

States, and any of their respective departments, agencies, or instrumentalities).
(See
examples
following
§§ 800.301(c) and 800.302(c).)
§ 800.212 Foreign entity.
(a) The term foreign entity means any
branch, partnership, group or subgroup, association, estate, trust, corporation or division of a corporation,
or organization organized under the
laws of a foreign state if either its principal place of business is outside the
United States or its equity securities
are primarily traded on one or more
foreign exchanges.
(b) Notwithstanding paragraph (a) of
this section, any branch, partnership,
group or sub-group, association, estate,
trust, corporation or division of a corporation, or organization that demonstrates that a majority of the equity
interest in such entity is ultimately
owned by U.S. nationals is not a foreign entity.
§ 800.213 Foreign government.
The term foreign government means
any government or body exercising
governmental functions, other than the
United States Government or a subnational government of the United
States. The term includes, but is not
limited to, national and subnational
governments, including their respective departments, agencies, and instrumentalities.
§ 800.214 Foreign
government-controlled transaction.
The term foreign government-controlled transaction means any covered
transaction that could result in control
of a U.S. business by a foreign government or a person controlled by or acting on behalf of a foreign government.
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§ 800.215 Foreign national.
The term foreign national means any
individual other than a U.S. national.
§ 800.216 Foreign person.
The term foreign person means:
(a) Any foreign national, foreign government, or foreign entity; or
(b) Any entity over which control is
exercised or exercisable by a foreign
national, foreign government, or foreign entity.

Example 1. Corporation A is organized
under the laws of a foreign state and is only
engaged in business outside the United
States. All of its shares are held by Corporation X, which controls Corporation A. Corporation X is organized in the United States
and is wholly owned and controlled by U.S.
nationals. Assuming no other relevant facts,
Corporation A, although organized and only
operating outside the United States, is not a
foreign person.
Example 2. Same facts as in the first sentence of Example 1. The government of the
foreign state under whose laws Corporation
A is organized exercises control over Corporation A through government interveners.
Corporation A is a foreign person.
Example 3. Corporation A is organized in
the United States, is engaged in interstate
commerce in the United States, and is controlled by Corporation X. Corporation X is
organized under the laws of a foreign state,
its principal place of business is located outside the United States, and 50 percent of its
shares are held by foreign nationals and 50
percent of its shares are held by U.S. nationals. Both Corporation A and Corporation X
are foreign persons. Corporation A is also a
U.S. business.
Example 4. Corporation A is organized
under the laws of a foreign state and is
owned and controlled by a foreign national.
A branch of Corporation A engages in interstate commerce in the United States. Corporation A (including its branch) is a foreign
person. The branch is also a U.S. business.
Example 5. Corporation A is a corporation
organized under the laws of a foreign state
and its principal place of business is located
outside the United States. Forty-five percent
of the voting interest in Corporation A is
owned in equal shares by numerous unrelated foreign investors, none of whom has
control. The foreign investors have no formal or informal arrangement to act in concert with regard to Corporation A with any
other holder of voting interest in Corporation A. Corporation A demonstrates that the
remainder of the voting interest in Corporation A is held by U.S. nationals. Assuming
no other relevant facts, Corporation A is not
a foreign person.
Example 6. Same facts as Example 5, except
that one of the foreign investors controls
Corporation A. Assuming no other relevant
facts, Corporation A is not a foreign entity
pursuant to § 800.212(b), but it is a foreign
person because it is controlled by a foreign
person.

§ 800.217

Hold.

The terms hold(s) and holding mean
legal or beneficial ownership, whether
direct or indirect, whether through fiduciaries, agents, or other means.
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